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BEFORE TilE FLORID/\ PUBLIC SERVICE COMMISSION 

In r e: Proceedings t o Implement Rules 
on Capacity and Energy Payments to 
Solid waste f~ci l ities . 

DOC KET NO.: 
ORDER NO.: 
1 SSUED: 

881005-EG 
2105J 
4-1 4-89 

The followi ng Comm i ssioners p~rticipated in tho dJ s pos lt ion of 
thi s matter : 

MICHAEL McK. WILSON, Cha ir man 
THOMAS M. BEARD 

BETTY El\:iLEY 
Gc HI\t.D L • • GU N'I'EH 
JOHN T . HERNDON 

NOTICE OF ADOPT I ON OF RULE AMENDMENT /\NO 
FI N/\1. OHD~:H 

NOTICE i s hereby g ive n tha t t he Commiss ion, purs ua n t to 
Secti on 120 . 54 , Florida Statutes , has adopted the amendments to 
Rul e 25-17 . 09 1 r e lating to capac ity a nd energy payments t o solid 
w~s t c facilitie s with c hanges . 

The rul e amendme n t was f iled with the secretary of State on 
1\pr l l 6, 19H9 , and will be effective on 1\pril 26 , 19RQ . 1\ copy o f 
the rclcv.Jnt po rti ons o l l hv ~:vtti l l c u tt on lllvtl with t he 
:iccrvtdr y o t Sta t ~ is a ttach~d t o this Notice . 

BY Til E COM~H SSION: 

on March 21 , 1989, the Commission took final action on 
r evisions to Rule 25 - 17 . 091, Florida Administrative Code , in order 
t o implemen t the 1988 Solid waste 1\ct (Chapte r 88- 130) . 

The f o llowing par t ies p~rticipated at some poin t i n the 
docket: Tampa Electric company (TECO), Lake County , Coalition of 
Local Governments, Ogden Martin Systems, Inc., Florida Power and 
Ligh t Company (FI'L), Fl o rida t.eague of Conservation Voters, 
In form , Sierra Club, City of Tampa (City), Commission t echn ical 
s t aff, Pasco c ounty, Pinellas County , Wheelabrator Environmental 
Systems , Inc. , Metropo l itan Dade coun ty , and Gulf Power Company. 

1\ rulemak ing hearing wa s he l d December 12 , 1988 . The 
Commission voted on March 2 1 , 1989, to take final agency action on 
t he rul es , 

I n addit i on, the Commi ss ion vo ted that in the case of the 
ag r eeme nt between the City a nd 'I'ECO for the capac ity and e nergy 
payments , t he City s hould hov e a one-time o ption to r e negotiate 
t he contract. such renegotiation should be based on the 1992 
vintage unit but apply current cos t es timates . The agreement 
between the Ci t y and 'I'ECO .:ould not be ttdequ.1tely covered in the 
rules due t o the unique si tua t ion that the agree ment wa s not based 
on a Commission- des ignated avoided unit. Al l o f the other 
contracts in existence for the payment of utilities for the e ne rgy 
from solid waste facilities do have a provi s ion regarding s uch 
unit . The "gene ral applicability" of the r ev ise d Rule 17 . 091 , 
Flo~id 1 Administrative Code , covers these other contracts . 

Additionally , the Commiss i on voted on March 21 , 1989, that 
rPC , FPL, <lnd 1'ECO be required to fil e amende d COG - 2 t a rif fs for 
the purchase of c apac ity and e nergy from qualifyi ng facilities 
which incorporate the propos e d changes . 

IT IS THEREFORE, 

ORDE RED by the Flo rida Pub lic service Commiss i on , t hat the 
City o f Tampa has a one-time option to renego tiate its contract 
with Tampa Electric Company applyi ng a 1992 vintage coal unit a nd 

o~ I S G ,'d ?. l4 esJ 
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the most recent Commission-approved cost es timates of Rul e 
.! :.0- 1 / . UIIJI/), !>'l~llld,, A<l mllll:lll.l ll\' o• t:'"'''• lo.> do•t,•ll11 1111' lh <• 
ut1lity's vJluu o t avoided capacity over the r emaining term of the 
contract. lt 1s further 

OHI)I: JU-:1> th.1 :. F'l o r idOl Power Cor poration . F'Jor id.1 l'o~>•cr .11Hi I 
Llght company, and Tampa Electric company tile by Apr1l 22 , 1989, 
amended COC-2 tariffs for the purchase of capacity and energy from 
qualifying facil ities which incorpora t e the proposed changes . 

Uy OHDER ot the F'lorida Public serv i ce Comm i s ::ion , llli s ...l!!..!.!L 
day of APRIL !9!19 
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CERT I F I CATI ON OF 

PUBLIC SE RVICE COMMI SSION ADMI NI S1' RJ\Tl V!:: RULES 

FILED WITH THE 

DEPA RT~IENT OF S'l'ATE 

1 do hereby certi fy : 

f._! / (1) The t ime l imit.ltio ns pr oscribed by para graph 

120 . 54(ll )tn) , F . S ., have been complied with : and 

f._! / (2) There i s no ad rn i nl strativv dotc rmin.1ti on under 

section 120.54(4), r. s . , pend ing on a ny rule covered by t h is 

certt ficatlon: and 

f2.1 (3) All rules covered by thi s ccrti fi.cation arc filed 

Wi t h in the pr escribed time limitations of paragraph 120 . 5 4 (11 ) (b), 

r.s. They a r c (!led no t l ess than 28 days after the notice 

r~qulrcd by subsection 120,54( 1 ), r.s . , and: 

Ll ( .J ) lind a rv I li N t llL' l rnu1 • l h an 'Hl d .1y u n l ltH lh v 

no t1 ce : o r 

L l (b ) Arc fil ed no t mo r e t ha n 90 d.:1y n a (to r t he not lee 

not i nc lud i ng days an admini s tr a tive determination was 

pendlng r o r 

f._!/ (c) Arc filed within 2 1 days af te r t he adjour nme nt of 

the fina l publi c he aring on the rule : o r 

L_l (d) Are filed within 21 days after the da te of receipt 

o f a ll ma t e rial a uthor i zed to be s ubmitte d at the 

hea r 1ng: or 

L l (c) ACe filed l•dthin 2 1 days afte r the date the 

tr anscript wa s r ecei ved by thi s agency . 

Attached are t he o riginal a nd two copies of each rule 

c ove r ed by t h i s ce rtificdtion. The r ules arc hereby .:~dopted by 

t he unders1gned age ncy by and upon the ir filing with the 

Department o L State . 
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Rule NO. 
2!> - 17 . O~H 

specific 
Rulemaking 
Authority 

35o.l2'1 ( 2 ). r .s . 
377,709 ( 5 ), F.S . 

La w Hcing Implemented, 
Interpreted or 

Made Specific 
366 . 0S(90), F . S . 
366.055(3), F . S . 
377.709, F.s. 

Under the provision o t p<~ragraph 120.54 (l:l) ( ll ), ~·.s., tho 

rules take effect 20 days from the date filed with the Department 

of State or a later date as set out below: 

Ef fective: 
(month) (day) (year) 

Steve Tribble 

Director, Divi s i o n of Records & Reportt r : 
1' i t le 

4 
Number of Pages Certified 
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25-17,091 Governmental Solid Waste Energy and Capacity 

Adva~ee-P~~dift~-ef86e¥efftMefttaiiy-8wfted•8Maii-Pewef-PPed~eift~ 

seiid-weete-Paeiiitiee. 

(11 Defi nitions and Applicability: 

(a) •solid waste Facility" means a fac ility o wned or operated 

8 by, or on behalf of, local government, the purpose of which is to 

9 dispose of solid waste, as that term is defined in section 

10 403.70~(13), Fla. Stat. (1988), and to generate e l ectricity. 

11 

12 

13 

14 

15 

16 

I 
19 

20 

21 

22 

23 

24 

25 

26 

(b) A facility is owned by or operated on behalf of a l ocal 

government if the power purchase agreement is between the local 

government and the electric utility. 

(c) A solid waste facility shall include a facility which is 

not o wn ed or operated by a local government but i s operated on its 

behalf. When the power_P.urchase agreement is between a 

no n-go vernmental e ntity and an electric utility, the facility is 

operated by a private entity on behalf of a local government if: 

1. one or more l ocal governments have e nte r ed into a 

long-term agreement with the private entity for the disposal of 

solid wa s te for which the local governments are responsible and 

that agreement has a t e rm at l eas t as long as the te rm of the 

contract for the purchase of energy and capacity from the 

facility: and 

2 . The Commission determines there i s no undue risk imposed 

on the e lectric ratepa ye r s of the purchas ing utility, based on: 

a. The local government's acceptance of responsib ility for 

111 

27 

28 
the pri va t e enti ty' s p e rfo rmance of the power p urchase contract, or 

b. such other factors as the Commission dee ms appropriate, 

31 

including, without limitation, the issuance of bonds by the local 

government to fin a nce all, or a sub~tantial po rtio n, of the cos t s 

of the facility; the reliability of the sol id was te technology, 

and the financial capab ility of the private o wne r and operator. 

CODING: Words underlined are additionat words in 
str~ek-thPe~!h type are deletions from existing law . 
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) J. The r cquirc mcnta oC oubpnr ngrnph 2 nhnll be onti sf i od If a 

4 local gover nment described in subparagraph 1 enters into an 

5 

6 

agreement with the purchasing util ity providing that i n the event 

of a default by the private entity under the power purchase 

7 contract, the local government s hall perform the private entity's 

8 obligations , or cause them to be performed, for the remaining term 

9 of the contract, and s hall not seek to renegotiate the power 

10 purchase contract. 

ll 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

3l 

(d) Thi s rule shal l apply to al l cont r acts for the purchase 

of ene r gy o r capacity from solid was t e facilit ies enter ed into , or 

reneqotiatod as prov ide d in s ubsection (51, after october 1, 1988, 

~lt--~Ae-€eMMieaie~-ahali-appiy-eke-pri~eiplee-ee~tai~ee-i~ 

R~le-eS-i~Y989---e6-l~T9897-Pierida-AdMi~ietratiYe-eodeT-i~-tke 

(2) Except as provided in s ubsections (3) - (6) of this rule, 

t he provisions of Rules 25-17.0UO - 25-17 . 089 , Flor ida 

Administrative Code, are applicable to contracts for the purchase 

of energy and capacity from a solid wa s t e facility . 

(3) In addition to the r equirements of Rule 25-17.083, 

Flor ida Admini s trative Code, each utility's s tandard offer for 

purchas e of e nergy and capacity f r om a solid was t e faci lity s hall 

include the fol lowing: 

(a) use of a constant risk multiplie r of 1.0 in lieu of the 

constant risk mult iplier provided in Rule 25-17.083. 

(b) At the election of the solid wa s t e faci lity, allow for 

e arly payment of the ope rt ion and ma intenance compo ne nts of the 

capacity payments, up to a Commisc i on-des ignated number of years 

before the in-service date of the avoided units (s ), calculated in 

accordance wi t h Rule 25-17 . 083(3), F.A.C.; and 

(c) At the election of the solid waste facility allow for 

CODING; words underlined are additions, words in 
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3 either: 

4 
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9 
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12 
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3l 

l. 

2. 

levelized capital payments calculated in accordance 

with subsection (4), or 

eacly leve lized capital payments , up to a 

Commission-designated number of years before the 

in-secvice date of the avoided unit, calculated in 

accordance with subsection (4). 

(4~ Levelized capital payments shall be calculated as follows: 

Where: ~L 

F 

~L • F .!. 

12 

r 

-t 1-(l+r)-

the monthly levelized capital po rtion of the 

capacity payment, starting up to a 

Commission-designated number ~f years before 

the in-service date of the avoided unit(s): 

the cumulative present value, in the year that 

the contractual payments will begin, of the 

avoided capital cos t component of capacity 

payments which would have been made had the 

capacity payments not been levelized: 

the an nual discount rate, defined as the 

utility ' s increme ntal after tax cos t of 

capital: and 

t the term, In ye ars , of the contract for the 

purchase of governmental solid waste capacity. 

(5) Any solid waste (ac il ity which has an exi s ting firm 

enerqy and capacity contract in e[fcct before October l, 1988, 

shall have a one-time option to renegotiate that contract to 

incorporate an y or all of the provisions of Subsection (2) , (3), 

(4). and (6) into their contract. This renegotiation s hall be 

based on the un i t that the contract was designed to avoid but 

apolying the most recent Commission-approved cost estimates of 

CODING; Wocda underlined ace additions• wocds in 
strdeN-thPe•!h type are deletions fcom existing law . 
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J Rule 25-17. 003(7}, Florida Admini s trative Code, Cor the same unit 

4 type and in-service year to determine the utility's value of 

5 avoided capacity ovor t ho romnining term of tho contract. 

6 (6) Because section 377,709(4), Fla. Stat., requires the 

7 l ocal gove rnment to refund early capacity payments s hould a solid 

8 waste facility be abandoned, closed down or rendered illegal, a 

9 utility may not require a s urety or equivalent assurance of 

lO repayment as required in Rule 25 -17,063(3), Florida Administrative 

11 Code . However, a solid was t e fac i lity may provide such surety 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

JO 

31 

bond or equival ent assuranc e . 

J!l i~+ Nothing in this rule shal l preclude a solid waste 

facility from e lecting advance AaYaftee capacity payments 

authorized pursuant to section 377,709(3) (b) , F.S., which advanced 

capacity payments shall be in lie u of f irm capacity payments 

otherwise authorized pursuant to this rule and Rule 25-17 . 083, 

F . A. C , The provisions o( s ubsection (6) are applicabl e to solid 

waste facilities - lecting advanced capacity payments. 7-eftd 

Specific Authority: 350.127(2), 377 ,709 (5), F.S. 

Law Implemented: 366.05(9}, 366.055 (3), 377.709, F.S. 

Hi story: New 8 / 8/ 85, formerly 25-17.91, Amended----------------

CODING: Words underlined are addition•• words in 
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SUMMJ\ UY OF llUf, IO: 

The proposed rule imple ments the requirement in the 1988 

Solid waoto Mnn gomunt /l e t whi c h monda t c a th.:Jt the Comm i ss ion 

promulgate rules relating to the purchase of capacity or energy by 

electric utilities from solid waste management facilities . "Solid 

waste facility• is defined statutorily as a facility owned o~ 

operated by, or on behalf of, a local government, for the purpose 

of disposing of sol id waste by any process that produces heat and 

incor porates, as a part of the facility, the means of converting 

heat or e l ectrical e ne rgy in amounts greater than actually 

required for the operation of the facility. The proposed rule, 

purs uant to the statute , is intended to encoJrage the development 

of local government solid was te facilities. 

The proposed rule directs utilities to incorporate the 

following provisions, which will only be available for 

gove rnmental sol id waste facilities, into their standard offer 

contract for the purchase of firm capacity and energy: 

1. The risk multiplier normally used when de termining 

capacity payments to qualifying facilities is eliminated when 

determining capacity payments to governmental solid waste 

facilities: 

2. Local governments will not be required to produce a 

surety bond: 

3. Local governments will be entitled to early operation and 

maintenance payments: 

4. Local governments will be entitled to receive levelized 

capital payments or early l evelized capital payments: 

5. Local government sol id waste facilities with e xi s ting 

contracts for the purchase of firm energy or capacity shall ha ve a 

one -time option to r e negotia t e that contract to incorporate the 

provisions of the rule into the contract. The renegotiation shall 

be based on the vintage and t ype of uni t that the contract was 
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designed to avoid but applying the Commloalon ' a most recent 

approved cost estimates of Rule 25-17.083(7). 

SUMMARY OF HEARINGS ON TilE RULE 

A rulemaking hear ing was held December 12, 1988, to obtain 

comments from interested persons. The primary issues attracting 

attention and debate are: 

1. The legislative meaning and the parameters of 
a facility owned or operated •on behalf of a 
local government:" 

2 . The question of whether renegotiation of an 
existing contract should be negotiated by 
using the avoided unit at the time of the 
original contract or at the time of 
rene gotiation. 

The following parties participated at some point in the 

docket: Tampa Electr i c Company (TECO), Lake county, Coalition of 

Local Governments, Ogden Martin Systems, Inc. , Florida Power and 

Light Company (FPL), Flo rida League of Conservation Voters, 

In form , Sierra Club, City of Tampa (City), Commission technical 

s taff, Pasco County , Pinellas County, Wheelabrator Environmental 

systems, Inc., Metropolitan Dade county, and Gulf Power company . 

Thus, the groups consisted of utilities, cogenerators, local 

governments , private solid waste companies, and environmentalists. 

At the hearing, technical staff expressed concern about the 

reliability of private facilities when a local government was not 

involved and sought from the participants proposed language on the 

issue. Ogden Martin expressed some concern with "the approach 

that would have the county completely backstop all of the 

obligations of the private owne r under a power contrac t . • 

The City of Tampa discussed the unique situation of t he 

Ci ty's ag r eement with TECO which is not based on a commission-

designated avoided unit. They recommended that parties 

renegotiate based on the avoided unit in the ir e xis ting contract. 

In order to address the City ' s unique situation, the City 

recommended the addition of the following language to the rule: 

I 

I 

I 
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I f a solid waste facility has entered into a 
contract pLior to Hay 1, 1984, it shall be entitled 
to renegotiate on the basis of the avoided unit 
cos t s a nd parameters designated by the Commission 
in Order No. 13247 , Docket No. 830377-EU, issued 
May 1, 1984. 

This would essenti ally apply the 1992 avoided unit to the City's 

agreement. 

At the hearing, TECO sa id the law only encourages 

r e negotiation . TECO recommended deleting any reference in the 

rule to specif i c provisions t o be renego tiated •and lot the 

sta tute speak for itself." 

Wheelabrator s tated its vi e w that the •mere existence of a 

service contract with a municipality to dispose of its municipal 

sol id waste would se rvP t o s atisfy the condition that the plant i s 

operated on behalf of that local government." 

Sierra Club discussed environmental concerns regarding solid 

waste facilities and r ecommended not eliminating the risk factor. 

Based on input at the hearing and on post- hearing comments, 

Staff published a proposed final version of Alternatives A and B 

on January 12, 1989 . Both ver s ions added clarifying language 

drafted by Lake County counsel as to what faci lities qualify as 

local government facilities . In addition, Proposed Version A 

provided for r e negotiation of existi ng contr acts at the avoided 

unit in effect at the time of renegotiation. Version B provided 

for renegotiation of contracts based on the avoided unit at the 

time of the or i ginal contract. Additional comments were 

received . uoth Pinellas and Pasco counti oo , wh o arc represented 

by the same counsel, c riticized the proposed rules for limitations 

on the pr i v~ te facil ities ent i tled to the Act's benef its as 

"burdensome and unjustified." In respons e to concerns raised by 

Pinellas and Pasco Counties , Staff recomme nded adding some 

language to the section regarding the fact that •a facility is 

owned by or operated on behalf of a local government If the power 



118 

ORDER NO. 21053 
DOCKET NO. 881005-EG 
PAGE 12 

Rule 25-17.091 
Docket No . 881005- EG 

purchase agreement is between the local gove rnment a nd the 

electr ic util i ty . • counse l for the counties stated that the 

modification takes care of the concerns. 

The City of Tampa fllrd commonts regarding tho impr opr iety o f 

applying the currently- designated avoided unit in renegotia tion. 

Tho City states : 

The Legislature intended that all solid waste 
facilities be able to receive the maximum 
incentives a vailable under avoided cost. By 
imposing a lower-va lue avoided unit as a~~ 
~ to elimination of the ri s k-related discount, 
tne rule simply trades one reduced incentive for 
another - - contrary to the Legislature ' s will . 

As an alternative t o the City's previously- recommended rule 

language, the City recommende d an addition t '1at would incorporate 

the 1992 avoided unit (s ) "if the contrac t was entered into prior 

to March 27, 1987, and based on the commission-designated 1995 

avoided unit if the contract was entered i nto after that date . " A 

further alternat!Ve , said the City, would be fo r the Commission to 

adopt subsection (5) as s hown 1n Proposed Final Version 0 but 

include a specifically-designed interpretive statement in its 

Notice of Adoption, o r other off icial notice issued 

contemporaneously with the adoption of the amendment, clearly 

articulating the fact that the rule is intended to encompass 

situations where a cont r act preceded the Commi ss i on's offic ial 

designation of an avoided unit and that such contracts would be 

r e negotiated based on the 1992 avoided unit . 

In its comments, TECO po inted out that the Legis l ature did 

no t equire renegotiation ; it o nly e nco uraged it. TECO 

recommended r eJec ting version B as inconsistent with the statutory 

language "(s)uch exemptions arc Intended to foster the development 

of solid waste management tacilitlet~" witho ut imposing undue riuk 

or cost t o e l ectric customers." 

FPL reques t ed that the rule be modified so that it would "not 

apply when the local government which is receiving the benefit of 

I 

I 

I 
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the solid was te facility i s served by such government' s publicly

owned electric utility system." 

Wh~elabrator Environmental Systems, Inc. urged the Commission 

t o s trike the reference to "the i ssuanc e o f bonds by the l ocal 

government to finance all, or a substant ial portion, of the costs 

o f t he facility" as one of the criteria regarding projects on 

behalf of a l ocal government . They argued that "in projects that 

our company has financed without local government bonds, our 

obligations to the purchasing utility and its ratepaye rs are at 

least as strong and under some circumstances stronger than those 

whe re the municipality or county has the legal obligation for the 

delivery of powers . " 

Electr ic and Gas t e chnical staff developed a Proposed Ve rsion 

c in response to the comments . cer tain concepts of Ve r s ions A and 

B have bee n melded together t o form Version c. AS in Ve r sion B, 

renegotiation is based o n the type and vintage of the unit in the 

original contract: as in version A, the concepts of the most 

recently designated cost parameters are used in the renegotiation. 

At the fi nal public heari ng on March 21, 1989, the 

commissioners voted to add the language which clarifies what 

faciliti es qualify as "owned or operated by or on behalf of local 

government." Also, they voted to follow the staff proposed 

version which applies renegotiation of existing units based on the 

avoided unit the contrac t was des ig ned to avoid but apply ing the 

Commission's most recent approved cost estimates. 

In summary, the initi a l rulemaking he aring was h e ld December 

12 , 1988. After t aking i n to accoun t the comments at that hearing, 

the post-hearing filing s and comments o n Staff ' s Propos ed Final 

version, Staff presented three proposed versions of the rule to 

the Commission. The rule went to the agenda conference for public 

hearing, was debated, and then deferred. on March 21, a final 

public hearing was held on the rule and a final agenc y action was 

taken. 
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FACTS AND CIRCUMSTANCES JUSTIFY I NG THE RULE 

Thi s propose d revision i s intended to implement the 1988 

Solid was t e Management Act (Chapter 88-130) . I t wo uld provide 

meas ures to cncoura~e the developmen t of local government sol i d 

waste facilities , by adding provisions in the standard of fer 

contr acts botwcen solid was te facilities a nd utilit i e s . 

I 

I 

I 
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