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BEFORE THE FLORI DA PUBLIC SERVICE COMMI SS ION 

In Re: Petition o f Gu l f Power 
Company for an Increase in its 
Rates and Charges. 

DOCKET NO. 881167-EI 
ORDER NO. 21101 
I '>SUED: 4-24-89 

ORDER ON GULF POWER'S OBJECT IONS , MOTION FOR 
PROTECTIVE ORDER , AND REQUEST FOR CONFI DENTIALITY 

IN CONN ECTI ON WITH PORTIONS OF STAFF'S 
FOURTH SET OF INTERROGATORI ES 

On November 14. 1988, Gulf Power Company ( Gulf) peti tione d 
the Commission f o r a Late increase. As part of its di!lcovery 
as t o the petltLon , Staff served a fou rt h set o f 
i nterrogator ies on Gul f o n Ja nuary 23, 1989. On Februa ry 28, 
1989, Gulf, purs uant to Rule l. 280, Florida Rules of Civil 
Proce dure. and Secti o n 366.093, Flo rida Statutes, f iled its 
responses to the Inte r r ogator ies and a Motion for Protective 
Orde r and Request for Con(ident ial i t y in Connection with 
Po r t i o ns of Staff's Fourth Set of Inter roga to ries. 

In the responses , Gulf o bj ects to In terrogatory Nos. 146, 
14 9, and 150 . 

Interrogatory No. 146 asks Gu l f to: 

Provide a list of the contributions 
Gulf Power Company' s po litical 
committee (PAC) by name a nd amou n t 
years 1980 t hrough 1988. 

made to 
act i o n 

for the 

Gulf's objection to Interroga t ory No. 146 is twofo ld. 
First, Gu l f argues t hat the requested informati o n i s irrelevant 
to its r e quest fo r a rate i ncrease. a nd is not reasonably 
calculated to l ead to the discovery of relevant evidence. 
Seco nd, Gulf acgues that federal law l imits d isc l osure of 
employees who make certain minimum PAC contributions "to the 
Federal Election Commission, the Clerk o f the u. s . Ho use of 
Representatives, the Secretary of the u. s . Sena te, law 
enforcement of fi cia ls. or j udic ia l bodies," wh ile records of 
emplo yee cont r ibutions in e xce:;s of t he minimum are available 
as public r ecords from the Federa l Elect ion Commission. Gulf 
alternat ively argues in its response t ha t disc l osure be 
specified confidentia l pursuant t o Section 366. 093 (l)(e), 
Florida Statutes, wh ich exempts employee personnel information 
unrelated to c ompensation, duties. qualifications, or 
respo nsib ilities. 

First , investiga tions as to the appro p riateness , 
reasonab l eness. and legality of campaign contributions, direct 
or indirect. to po li tica l action committees (PAC) or 
utility- fri e ndly candidates are made i nheren tl y relevant t o a 
request for a rate c hange by Section 366. 06( l), F l o rida 
Statu tes; if property is claimed , i t must be "used and useful." 
a n d if money is invested, it must be done "honest ly and 
prudently . · We find issues o f imprudent, unauthorized, o r 
extra-utility s pending relevant to Gulf's burden of proof 
before the Commission as to its expenditures a nd rate base. 
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Second, the Federal Election Campaign Act oC 1971. 2 USCS 
§§431 et seq., requires each treasurer of a PAC s upporting 
federal candidates t o file with the Federal Electio n Commission 
regular reports disclosing, i n part, the full name, mailing 
address, occupation, and place of business, if any, of each 
person who has made o ne o r more contributions to or for such 
PAC o r candidate wi thin the ca l e ndar year in a n aggregate 
amount in excess o f $100. together with t ho amount and dates of 
such contributi ons. 2 uses §434(b)( 2). 

The Florida Campaign Financing statute, Chapter 106, 
Florida Statutes, requires each treasurer o f a PAC supporting 
state candidates to file with the Division of Elections o f the 
Departmen t of State regular reports disclosing, i n part , the 
full name, address, and occupatio n, if any, of each person who 
has made one or more contributions to or for such PAC or 
candidate within t he repo rting period, together wi th the amount 
and date of such contribution. Section 106.07(4)(a) 1, Florida 
Statutes . The section expressly provides that if the 
c o n t ributio n is $100 or less, or is from a relative, although 
the occupation of the contributo r need not be listed, "the name 
and add r ess are necessary.· Therefo re, we find that in the 
event o f PAC contributions in exce~s of $100, both federal and 
state law require disclosure of the contributor, the address 
and occupation of the c ontr i butor , a nd the amounts and dates of 
c ontributions; the requested informat1on should have previously 
been di s closed by Gulf In the event of contributions of less 
tha n $ 100, state law still requires disclosure of the name and 
address of the contributo r. Furthe r , we find that Gulf has 
provided no basis for its contention that "federal law requires 
that Gulf • s PAC preserve the anonymity of employees who do not 
c o ntribute to the PAC, or who choose t~ make a single 
contribution of $50 or less, o r multiple contributions 
abrogating (sic) to $ 100 or less per calendar year." . . 

Both in its response to In terrogatory No . 146 and its 
concurrent Motion for Protective Order and Request for 
Confidentiality, Gulf alternatively argues that the disputed 
information falls within Section 366.093(3)(e), Florida 
Statutes, exempting from disclosure employee information 
unrelated to compensation. duties, qualifications, or 
responsibilities. Interrogator y No. 146, however, does not 
limit its inquiry to employee contributions, nor has Gulf 
alleged that such c ontributions were not the result of a 
written, o r an unwritten but understood, du t y, qualification, 
or responsibility of e mployment o r contracted work. Also, 
"contribution," as defined in Section 106.011(3)(1), Florida 
Statutes, is not limited to payroll deductions, but includes 
gifts, subscr i ptions. c o nveya nces. deposits, loans, payments, 
or distributions of money or anything of value from or by 
anyone. The term also does not address voluntariness . 
Therefore. as represen ted . we find t ha t this material fits 
within §366.093(3)(d). F lo rida Statutes, and cannot be g r anted 
confidentiality. 

Gulf also 
confidentiality 
and 150. 

objects 
for, i ts 

t o , and 
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alternatively 
Inter rogatory 

requests 
Nos. 149 

I 

I 

I 



I 

I 

I 

ORDER NUMBER 21101 
DOCKET NO. 881167-EI 
PAGE 3 

Interrogatory No . 149 dsks Gulf to: 

Provide the res u 1 ts of 
Director ' s audit of 
adver tising acco unt. 

the recen l Board of 
the Ray Howe ll 

Interrogatory No . 150 asks Gu 1 f to : 

Provide the results o f any audits. perfo rmed 
on the accounts of advertising vendo rs 
beginning with the year 1980. 

In its response to Interrogatory No. 149, Gulf objects 
arguing that the audit was prepared by Gulf in anticipation of 
litigation with Howell. is work product, and therefore , 
undiscoverab le abse nt a s howing of need and ha rdship pursuant 
to Rule 1. 280(b)(2), Florida Rules of Civil Procedure . Gulf 
alternatively r equests speci f ied confidentia l classification of 
this material . In its concurrent Motion for Pro tective Order 
and Request for Confidentiali t y, Gulf reiterates the work 
product doctr ine and ret i nes its request for confidentiality by 
specifically citing Sectio n 366 . 093(3 )(b), Florida Statutes, 
exempting internal audits f r om the public disclosure. Gulf 
indicates that the disputed info rmation, a "12-page interim 
report entitled ' Special Repo rt t o the Audit Committee of t he 
Board of Directors o f Gulf Power Company•,• was dated February 
6,1989 and represents "Gulf's internal audits of Design 
Associates and the John Appleyard Agency." 

We find that Gulf has provided a sufficient basis for the 
Commission to find that the disputed doc ument is work product. 
Although Gulf has failed to furnish the required information in 
the form of an affidavit as required by the court in Cotton 
States Mutual Inc;urance Co . v. Turtle Reef Associates , Inc., 
444 So.2d 595, 596 (Fla. 4th DCA 1984); Selected Risks 
Insurance Co. v. White, 447 So.2d 455, 456 (Fla. 4th DCA 1984), 
it has set forth both the date upon which and the purpose for 
whi c h the item subject to the discovery request was obtained: 
February 6, 1989, and in anticipation of li tigat io n with Ray 
Howell. From the date o n which the materials were prepared 
and the purpose stated, we find the report to be work product, 
und iscoverable absent a showing of need and undue hardship in 
obtaining substantially the same mat e rial fr om ano ther source. 
Unti 1 and unless there is s uch a showing , we need no t address 
t he request for specified confidential classificatio n. 

We note here that Gulf ' s qualified response to 
Interrogatory No. 150 intrigues us: "To date there ha ve been no 
specific audits performed o n advertising vendo rs" except the 
one above-cited. (Emphasis added) The abo ve report, which 
has been unilaterally construed by Gulf t o be an internal 
audit, was prepared in 1989. The interrogatory addresses ~ 
audit since 1980, whether specific , general. or incidentally 
for another purpose. If any other audit besides the one 
produced was done, it must be produced in order to completely 
respond to Interrogatory No . 150 . 

In consideration of the f oregoing it is 

ORDERED that Gulf's objection, motion, and request as to 
Interrogatory No. 146 of Staff's Fourth Set o f Interrogatories 
are hereby denied. It is further 

307 



308 

ORDER NUMBER 21101 
DOCKET NO. 881167-El 
PAGE 4 

ORDERED that Gulf"s motions for pro tecti ve orde rs as to 
Interrogatories Nos. 149 and 150 of Sta ff•s Fourth Set of 
Interrogatories are hereby granted. It is ~urther 

ORDERED that Gulf revisit its respo nse to Interrogatory No . 
150 of Staff' s Four th Set o f Interrogato ries and provide, if 
such exist, any o the r audits of the accounts of advertising 
vendors beginning wi th the year 1980 . 

ORDERED that if a protest is filed within 14 days of the 
date of this order it will be resolved by the appropriate 
Commission panel purs uan t to Rule 25-22.006(3)(d), Florida 
Administrative Code. 

By ORDER 
Officer, this 

(SEAL) 

SBr 

of Commissioner Thomas M. Beard. as Prehearing 
24th day of ~AP~R~l~L~------------- • 1989. 
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