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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In r e: Show Cause Proceedings 
against St. J o hns North Utili t y Corp.) 
fo r vio lation of Chapte r 367, F.S. 

The following Commissioners 
dispo sition of this matter . 

GERALD L. GUNTER 
JOHN T. HERNDON 
THOMAS M. BEARD 

BETTY EASLEY 

DOCKET NO. 881425- WS 
ORDER NO. 21195 
ISSUED: 5-8-89 

participated in the 

ORDER TO DENY MOTION 
AND TO SET HEARING 

BY THE COMMISSION: 
HAC KG ROUND 

Or de r No . 20409, issued December 5 , 1988, directed St. 
J o hns No rth Utility Corp . ("SJN" o r "utility"), to show cause 
in writ ing •,Jhy it s ho uld not be fined up to $5,000 a day for 
each vio la t ion o f Sectio n 367.061 , Florida Statu t e s , Flo rida 
Administrat i ve Code Rules 2 5-30 . 135 and 25- 30.550, and 
Commission Order Nos . 16971 a nd 17058. The vio l atio ns 
descr ibed in Orde r No. 20409 are in three subject areas : 
service outside t he utility's authori zed s e rvice area; 
collect ion of un authorized tax impac t charges for 
c o n t ributio ns-in-a i d-o f-co nstruction, (CIAC "gross-up" 
charges); and failure to fi le developers' agreements. As 
described in that order, SJN had failed to re spond to questio ns 
and comments regarding the alleged violatio ns despite repeated 
and longstanding opportunities and promi ses to comply. This 
show cause order states that failure to file a timely written 
response would const i tute admis sion of the facts alleged to 
constitute violations and a waiver of any right to a hearing. 
A written response to the show cause order was to be filed on 
or before December 27, 1988 . SJN did not file a written 
response. 

Order No. 20409 also directed SJN to file a written 
request f o r authorizatio n to i mplement tax i mpact c harges for 
c ontributions-in-aid-of-const r uc t ion, ( CIAC "gross - up" 
charges), and to provide a full written respo nse to Commiss ion 
staff· s July 29, 1988 written comments and questions within 30 
days. Order No. 20409 further required SJN to file an 
app l ication for extensi o n of service territory, pursuant to 
Section 367.061, o n or before March 6, 1989. SJN has not 
complied with these requirements. 

On February 17, 1989, this Commission iss ued Order No. 
20762, entitled "Order to Impose Fine, To Show Cause Why 
Additio nal Fines Sho uld Not be Imposed, and To Requ ire 
Refund". Section 36 7 . 161, Florida Statutes, authorizes fines 
up to $5,000 for each o ffense and provides that each day the 
violation con tinues constitutes a separate o ffense . In view - f 
the utility's violations in three subject areas and failure to 
file a written response to the show ca1 se order or comply, 
despite with applicable requireme nts despite repeated requests, 
Order No. 20762 imposed a fine o f $5,000 for each s ubject area, 
for a total f ine of $15,000. Order No. 20762 also directed 
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SJN to refund all unauthorized CIAC 
including interest. to the customers 
collected. The order directed payment 
re f und of t he charges within 90 days. 

"gross- up" charges. 
from whom they were 

of t he penalty a nd 

Order No . 20762 also directed SJN t o show cause i n wr i ting 
why it shou l d not be fined up to $5,000 a day fo r failur e t o 
comply wi t h the provisio ns of Orde r No. 20409 which requ ired a 
written response to s pecified questions and a written reque s t 
to implement CIAC "gross-up•· c harges . That written response 
was to contain specific allega tions of fact and law and t o be 
be filed o n or before March 13, 1989. Thi s second s how cause 
o rder stated that, in t he event SJN files a wr itten response 
which ra ises mate r ial questions of fact and reques t s a hearing 
pursuant to Sectio n 120.57, Florida Statutes. further 
proceedings may be schedu led before final determi nation of 
these mat ters is made. 

On March 6 , 1989 , SJN filed a document entitled "Motion 
fo r Rehearing, Reconsiderat i o n, and for Leave to Amend," 
hereinafter referred to as "Motion". The Motion requests 
rehearing and reconsideration of Order No. 20762 . The first 
paragraph alleges t hat the fines assessed a re excessive and 
un just. A s econd allegation i s that SJN has no t knowingly 
re f used or willfu lly violated any o rders of t h is Commiszion or 
appl icab le rules, regu la t i ons , o r statutes, but has 
"sust antively (sic) complied with all requests made of it 
subject t o its ability to respond with in the time frames 
requested." The third and final paragraph of t he motio n 
requests leave to amend and supplement "this request". The 
basis stated for the request fo r leave to amend and supplement 
is that Order No . 20762, i ssued February 17, 1989, was not 
mailed until February 21. 1989; and that Joseph Warren, SJN's 
attorney, •was not provided a copy notwi thstandi ng his previous 
appearance and receipt o f the above referenced Order was 
further delayed by the time required to mail the s ame. • The 
Commission' s records indica t e that Order No. 20762 was sent to 
SJ N on February 21, 1989, at the address included in the most 
cur::ent water and sewer directory list . Joseph Warren had not 
previously f iled written notice of his appearance in this 
Docket . 

RECONS IDERATION AND REHEARING 

The purpose of a Motion for Reconsideration i s to give the 
Commission an opportuni t y to consider ma tters of fact o r law in 
the r ecord which it failed to consider or misapprehended. The 
arguments o ffered by SJN do not assert such matters. Instead 
they refe r to matters outs ide the r ecord and describe 
dissat isfactio n with the Commissions' dec ision . No 
reco rd- based points of error or omission are r aise d. No 
purpose would be served by reconsideratio n under these 
circumstances. Therefore , we fi nd i t appropriate to deny the 
request. 

LEAVE TO AMEND 

The Motio n filed by SJN requests permission to amend and 
supplement its reques t for rec o nsideration of Order No. 20762. 
SJN does not specify what purpose amendment would se rve. The 
motion alleges that the utility has not knowi ngly failed to 
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comply with Commission requirementa nnd objects to prov1s1ons 
of Order No . 20762 thaL impose ponlllLIOtl. The allegation of 
SJN"s compliance will be addressctJ In t.ho hearinq eshablishe d 
by later provisions of this Order. Rooarding the penalties, 
SJN did not exercise its oppo r t un l t y r o t a hearing o n t he s how 
cause o rder that resulted in t ho Imposition of penalties i n 
Order No. 20762 . It would not b• t~ppropriate to allow the 
utility to supplement the reco rd In t.hnt case. Th refore, we 
find it appropriate to deny the Motion Cor Leave to Ame nd . 

Another provision in Order No. :!07G2 requires that SJN 
refund all unauthorized CIAC " gro~u-up" charges, including 
interest, to the customers from whom l h y were collected. The 
pleading filed by SJN does not conloln 1111 objecti on, or even a 
specific reference to the rcCuntJ, No request for an 
admi n istrative hearing on t he rcfumJ 16 s tated. Under these 
circumstances, there is no r eason bl basis to construe the 
Motion for Leave to Amend as havino ony applicability to t he 
refund o rder . Therefore, we find I 1\ ppro priate to reaffirm 
the provisions of Order No. 20762 and dltoct SJN to refund said 
charges. 

ESTABLISH!~ENT Of m:A(ll t:J...G 

Order No . 20762 is the Corrun.isulo ntl ' order to s how c ause 
why additional fines should not be impoood for SJN's failure to 
comply with provisions of Order No. 0:0 409 wh ich require a 
written response to specified questl o nll 11 nd a written request 
to implement CIAC •gross-up• cha rgo a , Tho Mot ion filed by SJN 
states that SJN •has not knowingly rofused or willfully 
violated any Order of this Commissio n, o r a pplicable rules or 
statutes and has sustantively (sic) cotnpllod with all requests 
made of it subject to its ability to re11pond within t he time 
frames requested.· This allegatio n moy bo c onstrued as raising 
a materia l q uestion as to SJN's compll ll llOO with the aforestated 
provisions of Order No 20409. 'l'horofo re, we find it 
appro pr i ate that the provisions of Commlllslon Order No . 20762 
which direct SJN to s how cause why otJOILLonal fines should not 
be imposed be set for hearing ln accordance with Section 
120. 57, Florida Statutes. 

WHEREFORE, i n considerati o n of tho r o t ugoing , it is 

ORDERED by the Florida Public Su t vl o Commission that St. 
Johns North Utility Corp.'s Request for Reco nsideration and 
Rehearing is denied. It is further 

ORDERED t hat St. Johns North Utility Corp.'s Motion for 
Leave to Amend is denied. It is furt hot 

ORDERED that the provisions of Otdor No. 20762 directing 
St. Johns North Utility Corp. to pay I) nl\ltl.es a nd to refund 
unauthorized CIAC •gross up~ chargcll, lncludlng interest, are 
hereby reaffirmed. It is further 

ORDERED that t he port ion of S , J o hn s North Utili' . 
Corp. 's response addressing t hos e III OYI Ions of Order No. 
20762, wh ich directed the utility to ll how cause why additional 
fines should not b<.! imposed, as di scu iiH (l In the body of this 
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order. be set fo r hearing. 

By ORDER of t he 
t his 8th day of 

(S E A L ) 

OS 

F l orida Publ ic Service Commis s i o n 

~YST&E~ 
Division o f Records & Reporting 

NOTICE OF JUDICIAL REVI EW 

The F lorida Public Service Commission is required by 
Section 120.59(4), Florida Sta t u tes, to no tify partie s of a ny 
administ rative hearing o r judicial review of Commi ss i o n orders 

I 

t hat is available under Sections 120.57 or 120 . 68 , Flo rida 
Statutes , as we 11 as the procedures and t irn~ 1 i m.i ts that I 
a pply. This notice s ho uld no t be construed to mean all 
requests for an admini s trative hea ring o r judicial review will 
be granted or result in the relief s o ught . 

Any party adversely affected by the Commission· s fina l 
actio n in this matter may reque st judicial review by thd 
Florida Supreme Court in the case of an electric, gas o r 
telepho ne utility or the Firs t Distric t Co ur t of Appeal 1n the 
case of a water o r sewer utility by filing a notice of appea l 
with the Director , Divisio n of Reco rds and Reporting and filing 
a c opy of the notice of a ppea l a nd the filing fee with the 
appropriate cou r t . This filing must be c ompleted within thirty 
( 30 ) days after t he i ssuance of this order, pursuant to Rule 
9 . 110, Flori da Rules o f Appella t e Procedure . The notice of 
appeal must be i n the form s pecified in Rul e 9 . 900(a ), Florida 
Ru les o f Appella te Procedure. 
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