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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : Petit ion of CITIZENS OF THE ) DOCKET NO . 870171-TL 
STATE OF FLORIDA for a limited p roceed ing ) 
t o r~duce GENERAL TELEPHONE COMPANY OF ) 
FLORI DA's authorized return on equity ) 

) 
In re: Investigation into the proper ) DOCKET NO. 890216-TL 
application o f Rule 25-14.003, F . A. C., ) I 
relating to t ax savings refu nds for 1988 ) 
and 1989 for GTE FLORIDA, INC. ) ORDER NO. 21208 
--------------------> ISSUED : 5-9-89 

The following Commissioners partic i pated 
disposition of this matter : 

MICHAEL Mc K. WI LSON, Chairman 
THOio\AS M. BEARD 

BETTY EASLEY 
GERALD L. GUNTER 
JOHN T. HERNDON 

ORDER DENYING ORAL ARGUMENT , 
REVIEW OF ORDER NO. 20799 AND REVIEW 

AND RECONSIDERATION OF ORDER NO. 20800 

BY THE COMMISSION: 

BACKGROUND 

i -t t he 

By Order No . 18661, issued Janua ry 7, 1988, we accepted 
the wr itten offer o f GTE Florida Incorpora ted (GTEFL) not to 
contest a January l, 1988 effective date for any resolution of I 
Docket No. 871206- PU . This act ion was taken in lieu of our 
requiring that a specific level of 1988 revenues be co l lected 
subject to refund. 

Our Staff, GTEFL, Public Counsel (PC) and the Flor ida 
Consumers fo r Responsible Utilities (FCRU) attended an issue 
identification meeting on January 13, 1989. PC argued t here 
that we may legally set a new return on e quity ( F-OE) midpoint 
for GTEFL and use it in applying Rule 25-14.003, Florida 
Administrative Code (the Tax Rule ), back to earnings collected 
from January 1, 1988, onward. This woulc;J be lawful, in PC's 
opinion, because of the company ' s acquiescence to retroac tive 
action accepted by Order No. 18661. GTEFL disagreed with this 
position, asserting that it had agreed o nly to a retroactive 
resolu tion of Docket No . 871206-PU and not to the retroactive 
applicat ion o f the Tax Rule. 

Br Orde r No . 20799, issued February 23 , 1989, the 
Prehearing Officer compelled GTEFL to produce documents f o r 
inspection by PC. By Order No . 20800, issued Feb ruary 23, 
1989, the Prehear i ng Officer de nied motions to stri ke and 
rejected a proposed procedural process filed by GTEFL. On 
March 6 , 1989, GTEFL filed separate Mot i ons for Rev iew of 
Orders Nos. 20799 and 20800 by the full Commission. 

GTEFL argues in its Motion for Rev iew that Order No. 20800 
should be modified to remove certain i ssues from consideratio n 
i n this proceeding and to r esolve a legal questi on prior to 
considering the balance of the iss ues. GTEFL believes that the 
issues proposed in t hi s proceeding by PC and FCRU dealing wi t h 
its ROE, its capita l structure and its 1988 and 1989 earnings 
are irrelevant and should have been stricke n by Order No. 
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20800. l n GTEFL's opinion, the only relevant issue to be 
addressed here is whe ther it has disposed of its 1988 tax 
savings generated by the Tax Reform Act o f 1986 . Prior tv 
deciding the factual issues, the company urges us to resolve 
the legal question of whether GTEFL can be compelled to return 
i ts tax savings twice to its customers. 

GTEFL charges in its Mot :on for Review that Order No. 
20799 should be reversed, contending that the company· s 
production of cer tain documents should no t be compelled. This 
motion asserts t hat two of PC's requests seek produo::tion of 
documents which a re irrelevant. The documents being sought by 
these requests are those which indicate GTEFL's current cost o f 
equity and which relate to t he projection or evaluation of 
earnings for 1988 and 1989. 

Additionally, GTEFL filed a Request for Oral Argument , 
accompanying its Motions for Review. GTEFL alleges that the 
issu~s and pleadings in this proceedi ng are numerous and 
c omplex and requests that orat a r gument be granted in o rder to 
aid us in c omprehending and eva luat ing them. Also, GTEFL 
claims that oral argument will offer us an opportunity to 
question the parties on their diverse posit ions. 

On March 6, 1989, PC filed a Motion for Reconside ra tion o f 
Order No. 20800, stating that this order wrongly excluded from 
consideration those issues involving the Commission • s Proposed 
Agency Action in Order No . 20269 , issue d November 7, 1988. PC 
asks that this order be reconsidered for t he purpose of 
removing its limitation on the scope o f the proceeding. 

On March 8, 1989, PC filed a Response to GTEFL's Motio ns 
fo r Review. PC's Response maintains t hat its earlier pleadings 
furnish sufficient rationale to justify our denial of these 
motions. On March 13, 1989 , GTEFL filed a Response to PC's 
Motion for Reconsideration . GTEFL ' s Responae states that 
reconsideration should be denied because Order No. 20800 
correctly held that the protests of the Proposed Agency Action 
commences a de novo proceeding which is not intended to review 
the proposed action . 

By Order No. 20857, issued Ma rch 6, 1989, the issues 
i nvolved in this proceeding were removed from the generic 
investigation involving all utilities, Docket No. 871206-PU, 
and lodged in Docket No. 890216-TL, which was opened to deal 
with GTEFL specifically. Additiona lly, this order c o nsolidated 
with the latter docket those issues raised in Docket No. 
870171-TL concerning PC's petition for a l imi ted proceeding to 
reduce GTEFL • s authorized ROE. We held that consolidation was 
the most effic ient way to resolve all these apparently 
overlapping issues. 

ORAL ARGUMENT 

GTEFL's arguments concerning oral argument relate strictly 
to the procedural posture of this proceeding, and we find that 
oral argument is unnecessary at this stage of the proceedin9. 
PC's petition to reduce GTEFL's authorized return on equ ity was 
recently consolidated into this proceeding, and we believe that 
th.is action has rendered moot some of GTEFL ' s arguments 
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concer ning the i ssues involving its earnings and equity. For 
the reasons stated below, we find that th~ Prehearing Officer's 
act ion is correct i n both including issues reI at i ng to t hese 
topics and rejecting those dealing with the Proposed Agency I 
Action. Upon consideration, we deny GTEFL' s Request for Oral 
Argument because the arguments raised in its Mo tio n fo r Review 
are procedura 1 in na ture a nd were adequate I y addressed by t he 
parties at our Agenda Conference on April 4, 1989. 

ORDER NO. 20800 

GTEFL c omplains that Order No. 20800 is defec t ive because 
the list o f issues approved by the Prehearing Officer is 
inconsistent with the scope limitations he imposed on this 
proceeding. Under the company's t heory, all issues advanced by 
PC and FCRU should have been st ricken in Order No. 20800 . At 
page 5 of this order, t he Prehearing Office r describes this 
proceeding' s scope as being "to determine whether GTEFL has 
ca rr ied out its obligations fo r 1988 under the tax rule, and if 
no t, what steps need to be taken." While agreeing wi t h this 
decision, GTEFL disagrees wi l h the Prehea ring Off i cer's ruling 
t hat the 11 issues proposed by PC and FCRU fall within this 
scope. 

GTEFL alleges that a change to its ROE can have no effect 
on the Commission 's applicatio n of the Tax Rule. Similarly, 
its projected 1988 and 1989 earnings have no effect on the Tax 
Rule's o peration in 1988, part icul a r ly si nce 1988 actual data 
is now avai l able. According to the c ompany , the Tax Rule 
cannot legal ly be applied in the manr er urged by PC . To 
foreclose such an •illegal, unjust, inequitable• proce dure, 
GTEFL asserts that, before taking any fu r ther action in this 
proceed ing, the Commission must resolve the company's argument 
that the company cannot be forced to return tax savings twice. 
Finally, the company argues tha t it has •det rimentally relied• 
upon other Commission actions regarding the disposition of tax 
savings which have not followed the Tax Rule. Applying the Tax 
Rule to GTEFL now may subj ect the company to liability in 
excess of its steps taken t o re tu rn its tax savings, in GTEFL ' s 
opinion, particularly if the procedure advocated by PC is 
implemented. 

PC concludes that we have sufficient authority to change 
GTEFL's ROE in a limited proceeding, citing the Southern Bell 
Telephone and Telegraph Company rate stabilizatio n proceedi ng 
in Docket No . 880069-TL. The issues involving ROE and earnings 
projections are relevant, according to PC, because a new ROE 
midpoint should be set f o r GTEFL in order to apply the Tax Rule 
and determine how much o f the company's 1988 earnings s hould be 
returned to its ratepayers. Mo reover, PC claims that GTEFL's 
assertion that its tax savings were disposed o f, ~· through 
an access charge reduction and by recording additional 
depreciation expense, misses the po int o f the Tax Rule which 
specifies that refunds must be made. 

After considering the arguments, we deny GTEFL' s Motion 
for Rev iew of Order No. 20800 because t he Prehearing Officer 
correctly decided the issues ~ddressed in that order. The 
issues a pproved in Order No. 20800 should be considered in this 
proceeding. These issues a re appropriate in applying the Tax 
Rule because PC shou l d have the o ppor t unity to show th~t GTEFL 
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is no t in c ompliance w i t h t he Tax Rule just as the company 
should be given the chance t o demonstrate tha t tt is in 
c ompliance wi :1 thi s rule o r. at least, wtth tt s s piCit . The 
13 issues adopted by t he Prehe ar i ng Off icer appear germane to 
our considerati o n o f the positi o ns ad vocated by t he parties . 
Ou r review o f the Ta x Ru le has caused us to c o nclude t ha t ROE 
and earn ings are of par amou n t impo rtance t o its application. 
Order No . 20800 makes clea r at pages 6 and 7 that no pos ition 
is t aken by the Preh~a ring Of ficer o n PC's argument that a 
newly-set ROE midpoi nt fo r GTEFL may l awfully be used in 
appl y i ng the T ax Ru le retro active ly to earnings from J anuary l , 
1988 , forward. In add i t i on. our recent c o ns r l idat i o n of 
e ssentially - i dentical 1ssues rais~d i n Docket No . 8701 71-TL 
recognizes that thes~ o verlapping issues :.hould be considered 
t ogethe:. Fo r these t l!dsons. we find th.JL GTEFL · s Mot ion fo r 
Review o f Order No . 20800 s houl d be den ied. 

ORDER NO . :!0799 

l. 1<\0TJON FOR REVlE\•1 : 

PC sent GTEfL t he fo ll o~~i ng d ocument r e quests : . . . 
( 2 ) Please pro vide each docume nt in y our 
possess i o n , cu s t ody, o r c o nt rol discuss ing , 
evaluating , o r otherwi s e indicating y our 
current c os t of equi t y. The ph r ase " curr•Jnt 
c os t o f equity" refers t o y o u r markel cost o f 
equity , not y our return o n equi ty .:Jutho rized 
by the Florida Public Service Commission. 

• • • 

(4) Please pro vide each documenl in y our 
possession , custody, or c o ntro l proj ect ing o r 
e v a luating y o u r ea rning s , ret urn o n equity. 
o r return o n rale base during 1988 a nd 1':189 . 

GTEFL argues that its producllon o f t he abcve-descri~ed 
d ocuments s ho u l d not be compe lied because Lhcy a 1 e 1 r relevant 
t o any issu in this p r oceeding . GT EFL mai nLains t haL Lhe 
subject ma tte r here t s " La x savi ngs " and Lh a t i ssu.:::; invo lving 
pro jected earnings and a new ROE are nol applicable to thi s 
sub ject matter . vli th r ega : d t o both requests quoted above , t he 
cor.~pany alleges that Lhe Tax Ru l e opl! l i!Les o n an actuill 
ea r nings basis and i s unrela ed to e ither currenl c ost o r 
equity o r proj ected ea tning s beyo nd the repor i ng pe r i o d. 
GTEFL believes that i t has a lready returned ils "Lax 5avi ng s " 
f o r 1988 and is c omm1 tted to d o so fot L\HJ<J. and thus earn i ngs, 
midpoi n t ROE and curr~n t cosl o f capital a re neit her 
appro priate no r rele'lant i ssues in this proceedi ng . 
Additionally, the moti o n a lle ges LhJL the second r eques t quoted 
abo ve is •overbroad, burde n some . oppressive , vague. amb iguC'us, 
and imprecise. " Fo r these r easons , GTEFL reques t s that Order 
No . 20799 be reversed. 
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PC ' s Respo nse s ates Lhat GTEFL' s r1o ti o n f o r Rcvie•"' of 
t h is o rde r shou ld be denied becau se Lhe company' s ROE and 
c u rren t and pro ject:ed e.:~rnings .He at issue i n t h is 
pro ceeding . PC complains Lh at the Commissi o n ' s Proposed Agenc y I 
Actio n affected the T a x Rule whe n i t "d i d a••ay •·li t h the 
e x istence o f a midpoinL return o n e qui t y and set a ne w test o f 
using o n l y a 'ceil i ng ' r ate o f retu r n ." Had an ROE midpo int 
been set . PC charges that it like ly would have been 13 . 25% . I n 
t h at event , PC argues t hat GTEFL w i ll l i ke ly h ave to r efund to 
i ts r atepay ers because PC proJects t h a t t he compa ny' s 1988 
earni ngs wi ll fa l l between 13 . 25\ and 14. 25\ . 

~le have discussed above our reaso n s f o r conclud i ng t h at 
t he approp riate issues have been Jpprov ed b y the Prehea r i:-~g 
Officer in this case. <ve bel i.;:·te thaL the documc:1ts soug l1t by 
PC relate t o those issues . Fut her , we f ind LhaL PC has .shown 
t h at these documents a r e disco verable a nd thilt , nu thithstandi ng 
t he f i 1 i ng o f c o p1 o us n b j ections . GTEFL has t.1 i led to 
demonstrate adequate gro unds Cor denying PC the o ppo rtunit y to 
disco ver them. Upo n consideLJ · i o n. GTEFL ' s !-lo ti o n for Rev i ew 
o f Order No . 20799 is denied because the Preheartng Officer 
co r rectly decided the i ssuu::. addressed i n that o rder . f u rthe r , 
th·e compa ny shall c omply with Order No . 2 0799 no l ate r t h an 
Aprtl 10 , 1989. 

2 . MOTION FOR RECONSIDERAT I ON: 

PC quarrels wi t h the ?rehear ing Of fice r ' s determi n ation 
t h at the o ffer made b y GTEFL in resolut i o n of its participa t ion I 
in Docket No . 871206- PU is no l o nger befo r e t he Commiss i on. 
Or der No . 20800 ho l ds further t h at cons i deration of t hi s o ff e r 
an d the even ts l eading to o u r acceptance of a mo d i f i c atio n of 
i t wil l unnecessari ly waste Lhe effo r ts of t he pa r t ies and t he 
Commission. PC claims that al l matte r s d ea l t wit h as Pro posed 
Agency Acti o n ( ?AA ) i n Or der No . 20 269 a r e p r o pe r iss u es fo r 
c o ns i deration he re. PC seek s to have t hi s scope l imi tati o n 
removed from t h is proceeding , charg ing t h at matters covere d in 
t he PAA a re " much b r o ader than the obligations o t GTEFL unde r 
t he ta x rule for 1988 ." 

GTEFL correctly points t o a li ne of legal p rece de n ts 
establishing Lhat a protes t Lo a PAA orde r deprives t h a t 
proposal of an y c ontinuing l e gal effect . Citinq both Ge ne ral 
Development Corp. v . Divi s i <)n ,J f State Plann ing , 3S3 So . 2d 11 9 
(Fl a . 1st DCA 19 77 ), and HcDqnald v . Deot . of Ba nk i ng a nd 
Finance , 3·16 So.2d 569 ( Fl<'l . lst DCA 1977 ) , t he company 
pro pe rly c h a r acteri z es the hearing wh ich f o ll ows t he p r o t es t o f 
a PAA o r de r as a de nov o p t oceedi ng no t i n tended t o r ev i e1~ 
pre l~mi nary action . Add iliona l l y , GTEFL be l ieves that its 
offer h as been rejected by r. hc protests , thereby withdr awing 
it s te rms . GTEFL ag r ees •-1itb the fi nding of t he Prehea r i ng 
Off i c er that these matcers s hou l ~ not be issues in t h is case . 

PC ' s !'lot i o n fo r Reco ns i de rat i o n of Or de r No . 20800 i s 
denied because t he ?rehearing Off i cer co r rect ly dec i ded t he 
i ssues ad dressed in that o rdet a nd PC h as s hown no grounds 
suppor ti ng modif i cation by Lhe fu ll Commi ss i on. l n o ur 
opin i o n , t he pro tests of the PAA o rder have effect i ve ly r emoved 
the p ropos a 1 made there f r om furthe r cons ide rat i o n . Whil e a l l 
o f t he issues that led us t o issu e t hat p roposed r eso lu tion 
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remain, the offer made by the company and o ur proposed 
accepta nce o f a modif ica ti o n of it are curren tl y without l ega l 
force a nc effect. Therefo re, no good purpose can be f o und for 
further inquiry into the matters that led up to a nd a re 
c o ntained within t he PAA order . 

Therefore , i t i s 

ORDERED by the Florida Public Serv i ce Commi ssion t hat GTE 
Flo rida Incorporated ' s Request fo r Oral Argument filed March 6, 
198 9 , is hereby denied . It is f ur t her 

ORDERED that GTE Flo rida Incorporated ' s Mo tion for Review 
of Order No. 20799 filed Harch 6, 1989 , is hereby denied. It 
i s fur ther 

ORDERED that GTE Florida Incorporated ' s f-1o ti o n for Review 
of Order No . 20800 filed March 6 , 1989, i s hereby denied. It 
is further 

ORDERED 
of Order No . 
is further 

t h a t Public Couns e l' s 
20800 filed March 6 , 

Motion fo r Reconsidera t i o n 
1989 , is hereby d e ni ed . It 

ORDERED that Orders Nos . 20799 a nd 20800, i ssued February 
23 , 1989 , ar e he reby affi rmed . I t is f urther 

ORDERED that GTE Florida Incorporated shall comply with 
the r e quirements of Order No. 2 0799, issued February 23, 1989 , 
no later than April 10, 1989 . It is f urther 

ORDERED that these dockets s h a ll remain open for fu rther 
proceedings. 

By ORDER of the Florida Public Commission, 
this __2!h_ day of ___ ..:.;M=a"--------

(SEAL) 

DLC 

NOTICE OF FURTHER PROCEEDINGS OR J UDICIAL REVIEW 

The Florida Publ ic Service Commission i s required by 
Section 1 20 . 59(4), Flo rida Statutes , to notify pa r ties of any 
administrative hea ri ng o r judic i a l review of Commission orders 
that is available unde r Sectio ns 120 . 57 o r 120 .68 , Florida 
Statutes, as well as the procedu res a nd time limi ts that 
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apply . This no tice should not be construed to mean all requests for an administrative hearing o r judicial review wil l be granted o r result in the relief sought. 

Any party adversely affected by the Commission's final action in this matter may request : 1) reco ns idera tio n of the decisi o n by fili ng a motio n for reconsideration with the Director , Division of Reco rds and Reporting wi t hin fifteen (15) days o f t he issuance of this order in the f o rm prescribed by Rule 25- 22 . 060, F lorida Admini strat ive Code; or 2) judicial review by the Florida Supreme Cour t in the case of an electric, gas o r telephone ut ili ty or the Firs t District Court of Appeal in the case of a water or sewer ut ility by filing a notice o f appeal with the Director, Di vision o f Records and Reporti ng and filing a c opy of the notice of appeal and the fili ng fe~o wi th the appropriate court. This filing must be c o!llpleted within thirty (30) days afte r the i ssuance of this o rder, pursuant to Rule 9.110 , Florida Rules of Appellate Procedure . The notice of a ppeal must be i n the form specif ied i n Rule 9.900(a), Flo rida Rules o f Appellate Procedure. 
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