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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: REQUEST BY OCEAN POINTE AT ) 
PLANTERS POINTE FOR EXEMPTION FROM FPSC ) 
REGULAT£0N FOR A WASTEWATER TREATMENT ) 
PLANT IN MONROE COUNTY . ) 

DOCKET NO. 89018 4-SU 
ORDER NO. 21770 
ISSUED: 8-22-89 

______________________________________ ) 

The f o llowing Commissi oners part ici paled 
disposition of this matter: 

MICHAEL McK . WILSON, CHAIRt1AN 
THOMAS M. BEARD 

GERALD L. GUNTER 
JOHN T. HERNDON 

ORDER INDICATING THE EXEMPT STAI.U§...f>F 
OCEAN POINTE UTILITY ASSOCIATION, INC. 

BY THE COMMISSION: 

in the 

Ocean Pointe Development Corporation (Developer) proposes 

I 

to construct a sewage treatment plant Lo serve a planned I 
residential condominium complex in Monroe County. Pursuant to 
Section 367.031, rlorida Statutes, before the Department of 
Environmental Regulation (DER) will i ssue a construction 
permit, it requires either a certificate authorizing service or 
proof tha t the utility is not subject to the regulation of this 
Commission . Therefore, by letler and affidavit received 
February 1, 1989, Developer has requcs ted recognition of the 
exempt status of Ocean Poinle Utilities Association , Inc. (The 
Association), a nonprofit corporation organized to provide 
sewer service to the complex. 

As a matter of pracLice , upo n request and s ff i cient 
proof , the Commission will issue an order indicattng the 
nonjurisdictional or exempt status of water or sewer 
facilities, if they qualify under the appropriate sccli o n of 
Chapter 367 , Florida Statutes. Developer requesled recognition 
of the exempt status of The Associatio n under Section 
367 .022(7 ), Florida Statutes. 

Section 367 .0 22{7) , Florida Statutes, states that 
nonprofi t corporations, associati ons, o r cooperalives ptovidi ng 
se rvice sole 1 y to members who own and cont ro 1 s uc h no n prof i L 
enlities are ex~mpt from Commission regulation. 
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The affidavit, articles o f inco rpo ration, and bylaws o f 

The Association s how that The Association is a no nprof it 

corporation organi zed solely to prov i de sewer service to Ocean 

Pointe Complex {The Comp lex), a 240 uni t r esidential 

condominium complex. The Associ atio n will provide sewer 

service solely to its members . Membership in The Assoc iat ion 

is attained by owne r s hi p of a unit in The Complex . For a'l 

matters of The Associat ion subject t o membership vot , members 

are entitled to one vote for each uni t owned in The Complex. 

Initially, Developer will appoint a three pe r son board o f 

direc to r s. Sixty days after fifty-one percent oC The Complex 

unit s have been sold to pu rchase rs o ther than Develope r , the 

three directo rs will resign . Members other than Developer will 

then elect a five person board of direc to r s . 

Prior to 
Developer will 
the under lying 
be responsible 

conveying the first unit in The Complex, 
convey title to the sewage treatment plant and 
land to The Association. The Association wi ll 

for a ssessi ng its members for sewer service . 

Based upon the facts as· represented, we find that The 

Associatio n is a nonprofit corpo ratio n providing sewe r service 

solely to its members who own and conlro l s uch nonpro fit 

corpora tion. The control test is s ati s fied by the power of the 

members to appoint t he bo ard o f directo r s after the membe r s 

have acquired fif t y-one percent of The Complex unils. 

Accordingly, we find it appropriate to grant The Associatio n an 

exemption from our regula tion under the terms of SecLio n 

367 .022(7), Flo rida Statules. Howe ve r, sho uld there be any 

c hange in circumstances o f The Association, a repre z e ntative o f 

The Associat ion mu s t inform the Commission within hi rty days 

of such change, s o t ha t we may determine whether e xenpt status 

is still appro priate. 

It is, therefore, 

ORDERED by the Florida Public Service Commission tha t , 

based upon the facts as r epresented, Ocean Pointe Utilities 

Association, Inc., located at 43 Barkley Circle, Su ite 101, Ft. 

Myers, Flo rida 33907 , i s hereby exempt from Commiss1 o n 

regulation pursuant to t he terms of Section 367 . 022(7), F l orida 

Statutes. It is fur t her 
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ORDERED that should there be any change in circums tances 
of Ocean Poi n te Utilities Associati o n , Inc ., a r e presentative 
of the corporation shall inform the Co rrunission wi t hin thirty 
days of such change . It is further 

ORDERED that this docket b closed. 

By ORDER of the Florida Public Service 
this 22nd day o f ___ A_U_G_U_S_T ____________ , ~---

( S E A L ) 

DCS 

Corruniss i o n, 

Repo rting 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL ~EVI EW 

The Florida Public Service Commissi o n i s r e q ui r e d by 
Section 120.59( 4 ), Florida Statutes, to no t i fy parties of any 
administrative hearing or j udicial review of Corruni ssion orders 
that is available under Sections 120.57 or 120. 68, Florida 
Statutes , a s well a s the procedure s and t ime limits Lha t 
apply. This not ice sho uld not be c o ns true d t o me an a ll 
requests for an admini s tra tive heanng o r j ud ic i a l r evtew 1-•ill 
be granted o r res u lt in t he relief sough t . 

I 

I 

Any party adver s ely a ffected by the Commi ssion·s final 
action in this matter may reques t : 1) reco ns i dera tion of the 
decision by filing a mo t ion f o r recons idera tion with the 
Director, Divisio n o f Reco rd s a nd Re po rting within fif t e e n (1 5 ) 
days o f the i ssuance o f t h is o rde r i n the f o rm presc ribed b y 
Rule 25 - 22.060, Flo rida Admi n ist r ative Code; o r 2 ) judi c i a l 
revi e w by the F l o r ida Supreme Co ur in t he case o f a n elect r ic , 
qas or t ele pho ne utilt y or t h e Ftcst Dis lr ict Cou rt of Appeal 
in t he case o f a wate r o r sewer utili y by filing a no tice o f I 
appeal with the Director , Div i s i o n o f Reco rd s and Repo r ting and . 
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filing a copy of the notice o t appeal and the filing fee wi t h 

the appro priate court. Thi s filing must be completed within 

thirty ( 30 ) days after Lhe issuance o f this o rder, pursuant to 

Rule 9.110 , Florida Rules o( Appellate Procedure . The not ice 

of appeal must be in the form specified in Rule 9 . 900 ( a ), 

Florida Rules of Appellate Procudure. 
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