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SI'ATDOINT OP CASB 

On January 27, 1989, The Florida Indultl1al Power Users' Group ("FIPUG") flled a 

Petition to Dlscootlnue Florida Power and LJpt CoiiiPflllTI ("FPAL") Oll Back-oot Cost 

Recovery Factor (OBCRF)} FIPUG allepd that FP6L'I two parallel 500 KV 

transmlssloo lines (''Project"), whlcb bad previously qualified for appUcatJoa of the oil 

back-out factor, no longer were elllfble for thll favored treatment. The PetJtlon was 

based on two essential proposltloal: ( 1) Fundameotal chanps In ctrculllltances rendered 

continuation of the OBC RF unrea100abte and unfair; (2) Put calculations at deferral 

benefits were improper and mooles collected from customen usln& these calculations 

should be refunded. FIPUG requested the Flori '1 Public Service Commtalon ("FPSC") to 

order FPI:L to discontinue the oll beck-out .-.t recovery factor and to refund the 

overcollectlons. FIPUG d1d not object to FP6L : eccwerlq tbe cost ot Ita transmlssloo 

lines, but argued that FPA L bale rates may be IUfftctent to presently ablorb this cost ln 

the same fashion the St. Jobn's generatlq stat!oos, Turkey Point repairs and other 

capital additions have been absorbed since 1983. If they are not, FPI:L may 

expeditiously seek appropriate adjustments. 

The Public Counsel Intervened ln the cause on behalf of the citizens of the State 

of Florida and generally supported FIPUG's oontentlans. On January 27, 1989, FIPUG 

filed a motion requesting the Commlssloo to CODIOUdate Docket No. 890148-EI with 

Docket No. 89000 l-EI (the fuel adjustment docket) for purposes of resolving the issues 

related to the OBCRF. Alternatively, FIPUG requested that the OBCRF issues that were 

to be heard at the February 1989 fuel adjustment hearing be held in abeyance until the 

disposi tlon of Docket No. 890 148-EI. 

1 Docket No. 890148-El. 
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By StJpulatiCXl ot tbe Parde~, tbe OBCIP S... were ....... ted from the 

February 1989 fuel adjustment be!lrlnl aDd deferred. PIPUG'I motloo to COGIOUdate was 

granted for hearing purpo1e1 only. The OBCRP -... were ICbeduled to be heard at the 

August 1989 fue1adjustment hearln&.2 

On February 16, 1989, PPAL fUed a Modoa to Dlamla FIPUG'I petltloo. In its 

written motion, PPAL did not aaume the vaUdlty ot PIPUG'I factual alleptlolll, as the 

rules of civil procedure require. Illltead, PPAL otfered 1D ltl motloll oompetJna factual 

rationales and calculations which, tt arped, lhould prevau over thole contained ln 

FIPUG's petition and supportin& affidavit. At the bearln& on the motion, PIPUG argued 

that such oootenttons by PPAL ooukl not sene .. s tbe ball for a motloa to dlaiDJa, but 

instead demonstrated tbe need for a evtdelltla'}' heariDI to r.-,lve the factual dilpute. 

The Prehearlng Officer deoled PPAL's motJoa. 1'be effect ot deDytDc the IDOtioo to 

dismiss was to uphold the lepl IUfflc:leDcy ot PIPUG'I petttloo--that 11. aaumtna the 

validity of the alleptloas of the petttJoo. PIPUC had ltated a basis for reUet.3 In the 

Order, the Commission said: 

"PIPUG'I Pettt.loo alleges that contlDued appUcatiCXl ot the 
OBCRP to the Transmlaloa Project UDder current ooodltloos 
constitutes unjust, unreasonable aDd dtscrlmlnatory rates, withlD the 
meanJ.ng of the statutes which deflDe the Commlssloo's 
responsibilities. 

------------------------
2 Order No. 21217. 

3 Order No. 21361. At hearln&, the Commlsslon ruled that the followtna issues 
identltied in the Prehearln& Order, Order No. 217US, remained for determination: 
Issues 2, 5, 6, 12; 13, 16;18, 19, 21', 26-30. TR 226. lt 1s unclear whether Issue 11 
remains (compare TR 220 with TR 226); however, IInce It relates to the calculation 
of acceleration depreciation, PIPUG has included lt. 

- 2 -
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Further, Staff asrees with FIPUG and OPC that the 
Commlaloo has autborlty to review prior decia1ons blled on cban&ed 
circumstances. Peoples Gal Sntem, Inc. v. Ma!oD, 187 So.2d, 335 
(Pla. 1966). 

Whether or not the Commission should ultimately crant FIPUG 
the requested relief Is Irrelevant for the pwpoaes d ru1.ln& on a 
Motion to Dismiss. Because the Commlsslon could grant such relief, 
we hereby deny PPL 's Motion to Dismiss FIPUG's Petition." 

The hearing on PIPUC's Petition was held oo Ausust 22, 1989. At the becinnlng of 
the h~rlng, the Commission took offlclal recopltloo of varloul materials submitted by 
FP&L. 

After inltlal cross-examination of PIPUG witness Jeffrey Pollock, FPA L renewed 
Its motion to dismiss. The basis for the motion was: 

..•. the test that was applied by the Commlsaloo and 
the test that was applied in lmplementtnc the rule, was 
just exactly what this wltne&il has now told us was the 
test. The rnponJe to the mc..t lon to dtsmils, in fact, 
said that we were submlttlnt an ~ested version and 
that the matter should go to heu lng. 

Based on this motto~ the Commission granteu r P.&L's motion in regard to the 

majority of Issues raised in PIPUG's Petition and ruled that It would not conslder any 

evidence contesting the current reasonableness of the application of the OBCRF to the 

Project. 

ln Its ruling, the Commission dismissed that portion of PIPUG's case that sought to 

challenge the continuation of collections under the rule in light ot changed 

circ~o. mstances. 

4 
5 

TR18 
TR 155 
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FIPUG BXCBP110N TO RULING ON 
RBVBRSBD MOTION TO I)ISII'IfiS 

FIPUG wishes to record Its strong exception to the rulln& of the Commission on 

FP& L 's renewed motion to dismlas. While FIPUG adhered to the ru11n& and llmlted Its 

examination of wltneaess to thole laues which were ldentJtled as remalnlng in lJcht of 

the ruling, FIPUG wishes to clearly state and preserve Its positioo that the Commission 

erred In a way that adversely Impacted FIPUG'I abUlty to deYelop the record and address 

issues that affected substantial interest. 

The hearing officer lnltlally denied FPA L 'I Motion to Dismiss. The full 

commission reversed thls ruling at the hearing. 

The basis for the reversal could not have been acceptance of FPAL'I tactual 

presentation, because FPAL had not yet placed I wltnea oa the stand and PIPUG had 

no opportunity to cross-examine him. The dec1alon that the oll back-out rule did not 

permit the rellef requested by PIPUG essentially states that. once a back-out project is 

approv~ there 1s no circumstance Qr set of facts under which the Commission could 

ever revisit or modify that decision. This approach turns the back-out mechanlsm into a 

utility entitlement rather than an aspect of rate structure that must remain fair and 

reasonable over time. Further, 1t Ignores the established legal ramlflcatlons of changes 

in circumstances on administrative decisions6 and the overriding statutory requirement 

that, whenever rates are demonstrated to be unreasonable, the Commission must act to 

fix reasonable rates. Section 366.07. Florida Statutes. 

Further, the Commlsslon 1s "strict interpretation" ot the oil back-out rule was 

demonstrably one sided. Cross-examination of PPAL witness Waters clearly established 

6 McDonald v. Department of Banking and Flnance(346 So.2d 569 (Fla. 1st DCA 1977) 

Peoples Gas System, Inc. v. Mason, 187 So.2d 335 (Fla. 1966). 

FIP/5054bx 
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that the Commtsslon had authorized FPaL to collect hundreds of mtwoos of dollars 1n 

capacity charps throuP tbe oll back-out clauae, !!!! tboulh tbe rule expressly 

delineates thole items wblcb ~ be reccwered tb.rou&b tbe clause and capacity cba!'les 

are not among tbem. In support d tbe recovery, FP6L's counsel could only point to the 

order which allowed such recovery, 7 but Order 10554 simply proves that the Commission 

concluded at the time of FP6L's appUcatJon that lt bad more discretion than ls expllcltly 

set forth ln the rule. In other words. tbe put actloo d tbe Commllaloo-upon which 

counsel for PPa L relled at bearlng--suppo.rU FIPUG's interpretation of the scope of the 

Commission's authority under the rule. 

Questioned about the provlslons of the rule relative to capacity charges, PP& L 

witness Waters attempted to attribute to the .=ommlsslon the astonishing assumption 

that capacity charges pa1d to Southern Company :eu UDder the category of oaM expense 

associated with the transmlssJoo Une. 8 By remarkaUlo coincidence, of the 4 cateaorles 

of costs treated as recoverable by rule 25-17.016(4)(a)-all d wblch are equally allen to 

the concept of capacity charges--the OAM item ls tbe only one which. under the rule, the 

utility can continue to collect after the capltallnvestment has been recovered. Rule 25-

17.016(4)(c). The witness was quick to disavow any notion that he personally believed the 

connection was legitimate and. after a Commlsslooer rebuffed the attempt to ascribe it 

to the Commission, conceded that capacity charges are not a form of O.tM9 However, 

the Commission--which had earlier become exercised ln its rejection of FIPUG's 

argument that construln& the rule ln light of statutes and case law would require use of 

discretion and authority not expUcitly contemplated by tbe rule--met the news of this 

7 

8 

9 

TR 185-86. 

Tr. Waters 448 

Tr. Waters 452-53. 

FIP/5054bx 
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utlllty-favortng, multi-mllllon dollar "addendum" to the rule with quiet tolerance. The 

Commission's rullDg on the renewed motion to dJimla wu In dlsreprd d the 

requirements d law. It denied to FIPUG fundamental due Procellt both subltant!vely 

and procedurally. Because the balance of the hearfDI was conducted In adherence to the 

ruling, the record which was developed cannot be used to fully puge FIPUG'I coot~ntlons 

concerning the effect d a fundamental chanp In circumstances on falmess to 

customers. 

FIP/5054bx 
89/10/03 
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HBrORY OP niB PIK»BCT 

In Docket 820155-BU, the Commlllloa CFPSC) IIJPI'OYed the appUcatloo of FPI:L 

to utilize the provlsloos of Rule 25-17.016, Florida Admlntstrative Code, (the OU Back­

Out Rule) to collect a surcharp from Its CUitomera to pay the carrylnl 001ts on two 500 

kilovolt electric transmission lines. The llnes ooonect FPAL with the transmlssloo lines 

of Georpa Power Company at the northern boundary of Florida and run some 200 miles 

south through the FP&L service area to Martin County. In Its petition, FPI:L estimated 

that the transmission project COlts over a 10 year period would be S8SO mlllton and that 

the transmlsslon line would have a useful llte at 23 yean. At the time the Project was 

qualified. the price ct oil was $35 a barrel. It wu projected to escalate to $60 a barrel. 

FPI:L contended that the transmlllloo Une CCJid be Ulld to buy "coal by wlre" at a 

siPntlc savlnp because at a short term "co.. bubble" that existed on the Southern 

Company system. 

PPI:L asserted that ln addition to the considerable projected fuel cost savings. 

FPA:L customers would also benefit from the poltpoOement of two coal burning 

generatin« stations (Martin Unit 3 and Martin Unit 4) which It had In the planning process 

plus an unslted generating station. These units would have a combined generating 

capacity d over 2,000MW. PIPUG refers to these units as the phantom plants for 

reasons that wlU become apparent. 

FPA:L asserted that these plants would cost $2.910 blllJoo to build but if the plants 

were not built customers would save $5.5 blUioo in carrylna costs over the ten year 

period. 11 These savings would be partly offset by capacity and wheeling charges paid to 

the Southern Company Services Inc. (Southern), but It was estimated that even after 

10 PoUock testimony TR 93. 

II Waters exhibit 208 Document 3. 

FLP/ 505-fbx 
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these ctwps were paid. there would be a eapectty c:oR aviDp ln excea ~ S2 blllioa to 

Florida customers over a ten year period. At tbelr oet preteDt value, tbe fuel savinp 

were estimated to be S793 mlllloo and the capeclty avlap were eatJmated to be S4S.. 

million, These combined savlnp were projected to be S851 mllUoo lfeater than the net 

present value of the transmlssioo project COltS, which were estimated to be $396 

million. 12 

The Commlssloo qreed with the poera1 propoaltJoos aaerted by FPAL and 

coocluded that the transmlssloo line project was a IUltable candidate to receive the 

benefits d the oil back-out rule. In Order 11217, the Commlaloo authorized FPAL to 

commence lmposlng a surcharge to cover the COltS~ the transmlsslon project along with 

the Unit Power Sales (UPS) charps, eoel'l)' charpl capacity COltS and wbeellq costs 

imposed by Southern. FPAL wa author. ~.ed to collect these 001t1 from customers 

tb.roulh an oil back-out surch.afle C"OBCRP"). In Order 11217, the CommlaJon declined 

to authorize FPAL to commence coUeetlDI the estimated capacity costs "savings" 

attributable to the phantom plants until a later date. 

In 1987, uslng section (4)(d) d the oU back-out rule, the Commission granted 

FP&rL authority to increase its surcharge to collect from Its customers two-thirds of the 

net total "savings'' it achieved by not bullclln& the phantom plants. 

Between April 1987 and September 1988, FPAL collected $90 mllllon in estimated 

"savfn«s'' f rom its customers. In the last 12 months, FPA L has collected an additional 

$1 95 mlllloo for a total of $285 million for deferred capacity "savln&$." 

Under the oU back-out rule, these new collections were used to pay off the cost of 

FP&rL 's investment in the transmission project. Through deferred capacity payments by 

August d. 1989, all of the costs of the transmlssloo project were amortized except for $8 ____ , ________________ _ 
12 Waters Exhibit 208 Document 3. 

FIP/5054bx 
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mlllloo ln laDd aod S60 mWJon 1n income taxes wblch PPAL bad paid oo the oil back-out 

revenues. 13 PPAL proposes to continue to collect a return oo thele mooJ~ in addition to 

the operatln& aod maintenance expenses that relate to the l1ne through the OBCRF. 

The OBCRF funds are accounted for separately. They are not included ln the 

utility's «eneral revenues. The revenues are not subject to any income tax refunds to 

customers. APNUDc 14 rates utilized for the transmlssloo project and the phantom 

plants varied dramatically from the APUDC rates used for other PPAL constructlon. 15 

For example, in 1983 PPAL used a 15. 7t cost of capital for the transmission line project. 

15.24t for Martin 1·3, and 15.52t tor Unit 4 whereas tor other FP&L facilities in 

construction that same year the PPSC authorized return was I0.8t. 

13 

14 

15 

------------------------------

Babka TR 282. 

APNUDC (Allowance For Funds Not Used During Construction) 

FP&L late flied exhibit 216, attachments m, IV, V and VII. 

- 9 -
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SIJMMAJIY or PJPUOS pa;rn()N 

First. It Is FIPUG's position that FP6L lbouJd be required to refUDd put collected 

revenues assocJated with accelerated depreciation. whleb amounts to approximately $285 

million. The current appUcation f1 the OBCRP permits FP&L to collect two and maybe 

three times for the same capacity. It requires customers to pay for the Southern 

Contract capacity charles, the aUepd "savlnp" which arise because the Martin units 

were not built and the carryinJ COitl for dltplaced oU burll1na units. FP&L has failed to 

bear the burden of proving that the Mart1D units would be needed in 1987 and 1988. 

FIPUG has shown that these units could be deferred untll at least 1992 because of lower 

load forecasts dur1nl the 1983 to 1986 time frame. The "deferral benefits'' have creatly 

changed since 1982, but FP&L la still Ulin!, 1982 parameters to quantity and tnfiate the 

alleged benefits. Thus. the revenues relatt.1 to the Martin units should be refunded. 

Sec::ood. the capacity cbarps which FP&L pays to Southern System are for the 

purpose of obtaining capacity to meet Its basic load requirements. Because these 

capacity payments greatly exceed net enero savtnp. they should not be recovered 

through the OBCRF. 

ThJrd, FP&L should not be permitted to charge a 15.6% return on equity on the 

equity portion of its capltallnvested In the Project. The oil back-out rule requires FP& L 

to use its actual cost of capital which la far below 15.6'. 

FIP/5054bx 
89/10/03 
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ARGUMENT 

L 

SHOULD PPAL 8B RBQUIIBD TO IBPUND PAST COLLBCTBD 
BACK-otrr IBVBNUBS AB>CIATBD wrrH ACCELERATED 

DBPIBCIATION? a-ae 2:), a-ae 12) 

The agrarian phllolopber ADdrew Lytle colned a tboulht that ls applicable to this 

case. He said, 

"Only the very young can belln each day fresh as they are without memory, 
their senses quicken to the objects as they appear, as if they looked out upon 
the first day. TbJs Is a wonderful view, but It wUl not wear. innoce'.nce 
prolonged lporet experience: lmowlqe denied becomes a stone in the 
head." 

Many thlnp have chanpd I1Dce 1 ~2 which cry out for recopltloo. The human mind Is 

not lnfalllble, but the genius d mankind Is that he bas abWty to recognize and adapt to 

change. The circumstances of 1982 which justified the utlllzatlon of the Commission's 

extraordinary oU back-out concept no longer exists. There is no present reason to 

require each residential customer to pay a $185 surcharge over and above the regular bill 

to obtain a rapid write df for some transmlss1on lines. Commercial and industrial 

customers are required to pay much more for the rapid write off. The Commission 

should not deny the knowledge It bas obtained since the Innocent days of 1982. ln the 

following pages. FIPUG will provide at least four salient reasons why FP& L should not ~ 

allowed to keep the money It called "customers savings''. These reasons are: 

A. FP& L savings calculations failed to recognize that customer conservation 

and other factors that enabled PP&L to f ind a less expensive way to meet customers' 

needs at a later time. 
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.... 

B. Florida law problblta a utWty from reco9er1Qa OD an lDvestment It bal not 

made. 

c. "Savlnp" calculatloos are overstated lD at le8lt three major ways; aod 

D. Interpneratlonal equity dlctatel cl1laUowaDce ot tbe fast write ott. 

Any ooe of the reasons lilted abon would ,JultlfJ tbe CommJIIioa to compel a 

refUDd, the comblDatloo ot the tour prowldelao Irrefutable jultltlcatloa for refund. 

A. PPAL PAlLED TO RBCOGNIZB THAT CUSTOMER CONSERVATION AND 

OTHER FACTORS BNABLBD PPAL TO PaND A LBSS BXPBNSIVB WAY TO MEET 

CUSTOMERS' NEEDS AT A LATER TIMB. 

'I'hroulb September 1989. PPAL b8l ~llceted $285 million ln accelerated 

depredatJoo.l6 PPAL has not jultltled Ita collectkXl ot thJs mooey. £Cather than 

performing an analysis whlcb would lodlcate wbat would occur bad the Project not been 

built (ln order to calculate Project "beDeflta"), PPAL simply cootlnued to apply the 

assumptJons lt used 1n 1982 wltb no cbeck or analysis at the valldlty ot such 

assumptJons. It PP&L had not lncluded tbele UDlta ln calculatJnc deterred capacity 

benefits, it wou.Jd not have recovered S2l5 mllllon,l7 

The evidence ln thJs cue estabUibel tbat tbe phantom unlta which form the basis 

for FPAL's calculatloo at deterred benefits and therefore net savlnp are units which 

FP&L 18 could have deferred well past 1987 and 1988. FP&L witness Waters. 

16 

17 

18 

TR 61, Exhibit 611. 

TR 88; 125. 

Tr. 88; 125 
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' . 
acknowledged that there 1s a direct relat1ooship between deferred capacity and the 

amount ot accelerated depreciation taken.19 The bJPer the value assJped to the cost 

ot coostructtna the deterred unit, the sreater the Impact and net savlnp and 

coostruetloo at the present time, contrary to PP6L'I aaumptloos 1D 1982 and 1983 when 

the Project was qualltied. Thele unitl bave been replaced by other viable alternatives. 

In order to ascertain lf the Martin units are the deferred units and would have been 

constructed ln 1982, clrcumstaDces sublequent to 1982 must be reviewed. 20 PP6L failed 

to supply any such analysis. PIPUG'I aaalysls sbowl that even without the transmission 

lines, using prudent practices the Martln plants would be delayed untll at least 1992. 

The Martln site 1s listed In the Site Pk.D as an appropriate site for combined-cycle 

and IGCC units, units which are far 1 .. t 'lP8Dilve than coal-fired units. There Is no 

mentloo f1 coal unita.21 Therefore, lt lllDepproprlate to count IUch units u "deferred" 

for tlle purposes of accelerated depreclatJoo. The unlta which are actually belng 

"deferred" are the units which should be used to calculate accelerated depreclatloo. 

FP&L argues that the less expensive optJons which are now avallable to FP& L 

instead of the coal-fired units are available becl!use the Project deferred !.he Martin 

units. 22 However, even if the Commlssloo accepts this premise, FP&L has not supported 

the claimed savings In the collectloo of $285 mllllon. 

First, In calculating savings. PPAL utlllzes the original 1982 costs of constructing 

tbe unit (based on a 1979 coo tract), adjusted only for the dlff erence In inflation rates. 23 

19 

20 

21 

22 

TR. 418 

Tr. 259 

TR 88-89. 

TR 356. 
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In other words, PPAL bas locked In tbele dlrect coRa, to calculate the aavlnp. Thls Is 

contrary to Order No. 11210 eatered In Docket No. 820001-BU. In tbat docket. PP6L 

attempted to persuade the CommlllkJn to lock In tbe -..aptloal a.oclated with the 

calculatloo c1 deferred capacity beDefltL Tbe COIDmllllaG rejeeted th1l propoul 

outrflht: 

We do not acree with that ~·· NoDe of the 
assumpt.loos are IUCb that we C8DDOt flx tbem more 
accurately tbrouP retrolpeetJoa tban tbrou&h 
projectJoo. We do DOt CODIIder It .appropriate to lock 
ourselv• IDto ... mptlaal prior to tbe time we will be 
applylDI them. Order No. 11212, p. t. 

This Commlsslon explicltl,y recoplud the ever-chafliiDI nature ot the pmeratloo 

plann!rta Procell and the very Ukely ~Wty that tbe aaumptlool made by PP6 L ln 

1982 mflbt chanp In the future. It cbole ~t to lpore experience. 

It FPAL bad not c:onstructed tbe Project. prudent utillty piannlfll would have 

required that it analyze chaDpl In coodltJool over time and Incorporate them into the 

ceneratloo planning process. PP6L wltne81 Waters acreed that a well-run utility would 

adjust to pneratlon expansloo plan to account for cbaDps In circumstances. 24 

FP&L's own documents illustrate that because PPAL had already entered Into the 

UPS agreements and was 818W'ed of sufficient capacity via them, it dJd not even begin to 

study alternatives to the "deferrecf' Martin Wlits untU February 1984. In a report 

entitled "Analysis of Tlminl and Reaonablllty of Generatinl Technolocles" dated 

February 1984, PPAL stated: 

In recent years Florida Power a Light (PPAL) bas not 
produced a lool-rallp poeratloo expansion plan. Thls 
has been due to a comblnatloo of several factors: 

23 Tr. 92; 419, Exb. 216 Attachment U line 4 

24 TR 433. 
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1. OUr purchale ot 2,000 MW of unit power from the 
Southern Compenles; 

2. Foreeasted load growth continuing to decllne due 
to ooo.ervatloo and other demand-side actlvltles; 

3. FP6L (and the State as a whole) Is projected to 
have sufficient eapeclty throulh the early 90's. 

For these reuoos, there bas not been a critical need to 
develop a loa&-ranp expansloo plan. Because of the 
uncertalnty aDd many optlool avaUable to FPL, we do 
need to be eumln1n& tbe laues throulh the pneratlon 
planning procea. We need to lmow wblch of the 
emergin& new teebnololles we sbouJd be punuJ.ng 1n 
R&D. We need to lmow the Impact ~ unit retirements 
and eumlne the lauel surrounc11n& extendlng the 
operatlnc llfe of units. Joint projects and unit power 
purchases need to be ~umJned clolely. The impact of 
dlfferent load growth rates should be assessed. 
(lntroductloo, Pap I) 

Thus, FP&L did not analyze or evaluate the other options which were available to 

it. FP&L provides absolutely no analysis to support lts position that the Martin units 

were the most cost-effective alternative. 

However, the evidence Ulustrates that changes in circumstances were occurring 

which should have caused FP&L to questJon its continued use of the Martin units to 

calculate deferred benefits. As early as 1984, FPAL 's Roberto Dents t1escribed a 

significant decrease in FPAL load growth. Mr. Denis referred to this decrease as an 

Independent consideratloo wblch allowed FP& L to defer Martin Unit 3. 25 

These decreases 1n load forecasts lndlcate that the proposed construction schedule 

tor the Martin Wlits could have been pushed furthe r into the future. FP& L recognized 

25 FlPUG requested official notice of excerpts from this docket. The r~uest was 
granted. TR 18. 
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that deferrtng the constructJoo ICbedule could have made tbe unlttlea OOitly to bulld. 

FP&L recoplzed that a later coostructJoo 8Cbeclule could reaalt ln a lower Inflation rate, 

a lower labor rate, a reductJoo ln the accumulatJoo ~ AFUDC cbaqes (and lea total 

project costs), lower equipment prl.ces aDd a lower aDd more reaUit!c COlt allowance for 

the FGD system. 26 

Additionally, chan&• were occurrinl 1n the coostructlon environment. Exhibit 

612 lllustrates that subsequent estimates wblcb FPaL made to COGStruct a two-unit 700 

MW (net) pulverized coal-fired pneratiQC statloo were substantially less than the 

estimates for the Martin unJtt. Tbe per KW total cost wh1cll FPAL UMI for the Martin 

units Is $2,000 per KW. The dlrect CC1t of the these units 1s $1,339. More recent 

estimates for other costa ranp from$ ,001 to $1,128 per KW dlrect cost. However, 

rather than update Its cost estimates, FPL"L contlnuel to use Its 1982 estimates for the 

Martin units. no doubt because 1982 COitl rault tn llpjfloantly hllber capacity deferral 

benet 1 ts. 27 

There is an even more strlk1Dc example. 'lbe St. Johns River Power ~'irk Units 

which were desJined to be a coal bumln& units. and which had an In-service date of 1987 

and 1988, had a total per KW cost of approKimately $1,225.28 This is slgnJficantly less 

than the direct FP& L cost used ln the Martin units. 

Despite FP&L's knowledge of all of the above changed circumstances, FP&L 

continues to use its 1982 assumptlonl to Justify "savings'' based on its orlgtna1 1982 

26 

27 

28 

TR 115-116. Citing memorandum to E. Hottman from Project Management 
Department. Attachment B, dated October 11, 1984. 

TR 93-94 

FP&L witness Waters attempted to assert that the St. Johns and Martin projects 
were not comparable due to financing dlffereoces. However, he was not able to 
explain how this would bear on costs. TR 424-425. 
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assumptloos. Tbe aaumptloo ot a 1187 In-service date was never examined but was 

merely reprded as a pveo. 2t 

FP6L'I use at 1982 estimates II woefully laadequate to support the collection of 

$285 mllllon. An updated ana1ylla ot tbe tlminl need for addltlooal capacity bad the line 

not been built was an ablolute prerequlslte to the collection of savln&st because the 

collection begins with the otherwise in-senlce date of the unit. FP&L dld not perform 

such an analysis and bas not performed ooe to date. On the other band, Jeffry Pollock-­

who offered the only evtdeDce Oil tbe IUbject-deiDODitrated that chanles occurred which 

would have enabled FP•L to defer the unlt until 1992 !!!!! lf the line had not been 

built. 

FP6L was years early with Its cla1m of net savlnp. It has collected from 

customers $285 million to wblcb It is L<!)t entitled because it failed to meet Its 

elementary burden of proof aod because the evidence demonstrates its use of a 1982 

assumptloo as to the unit's thatnc to be Ia error. 

The fact is FP•L failed to support its claim ol net savlnp. Despite the 

Commission's clear Intent to IDslst oo a quantlflcatlon of benefits that bad been made 

smarter and more accurate by recocnltlon and consideration of developments over time, 

FP&L simply dusted ott its 1982 aSIUmptloas and projections. To continue to accept the 

calculations uncritically and at face value would severely prejudice ratepayers, who have 

paid $285 mUUoo but have recelved no deferral benefits to date. Based on the timing 

issue alone, the mooey must be refUDded and the accelerated depreciation reversed. 

B. 1lfE DEFERRED CAPACITY SURCHARGE SHOULD BE DISALLOWED 

BECAUSE IT GIVES A RECOVERY ON FICTIONAL ASSETS WHICH ARE NOT lN USE 

AND USEFUL SERVICE. (Issue 19) 

-----------------------
29 Tr. 399 
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8(1). PLANTS NOT BUILT 

The language of 366.06 Fla.Stat. Is mandatory. It provides: 

the Commission shall lnvestlpte and determine the actual 
legitimate cost of the property of each utUlty company, 
actually used and useful In the public service, and shall keep a 
current record of the net Investment of each publlc utUlty 
company 1n such property which value, as determined by the 
commission, shall be used for rate making purposes and shall be 
the money honestly and prudently Invested by the public utlUty 
company 1n such property usea and useful servlili the public ... 
(emphasis supplied). 

No money was Invested in Florida Power a Light's phantom plants. They were 

never ln use and useful service because they were not built. It the phantom plants had 

been built they would have been built at much less cost than projected. 

To put this case In perspective, Fl.r>UG offers a comparlson that some wlll think Is 

odious. It a water and sewer company Lullds a sewer plant to meet future need, the 

FPSC refuses to permit the utility to recover any money from current customers on ~~e 

oversized portion of the plant. The PPSC takes this position even though money has been 

Invested. water is running through the plant. 30 

The statutory language governing rate making for water and sewer utilities is 

substantially the same as Section 366.06, Pla.Stat. Section 367.081, Fla.Stat. states: 

... the Commission shall consider the value and qualtty of 
service and the cost of providing service, which shall include, 
but not be limited to, ••. expenses incurred in the operation of 
all property used and useful In the public service; and a fair 
return on the investment of the utlllty and property used and 
useful in the public service. (emphasis supplied). 

By statute. for water and sewer company's, the FPSC is allowed to conside r t he 

utility's investment In utllity property required to be constructed up to 24 months ln the 

future. The FPSC considers this investment, but wUJ not let the utility collec t revenues 

30 
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For water and sewer companies, the applicable statute Ia strictly construed even 

though lt permits the consideration of future investment. With the power company, the 

statute Is more restrictive but the treatment Ia more liberal. The statute does not 

permit consideration c1 future lnvestmeot ln rate maJdns. In spite of the more 

restrictive statute, PPAL claJmed and received revenue from Its customers using 

calculations pertaining to a fictional plant. The PPSC should order that this money be 

refunded. 
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.. . 
B(2). PLANTS BUILT BUT NOT USED 

The phantom plants are not the ooly plants 1n question. It FPAL displaced oU It 

must have closed or cut back 011 the use of Its oU burnlnl plants. These active plants are 

already 1n PPAL"S rate bale from previous rate caaea. Earnlq a return on these plants 

that are no longer 1n use and useful service will result 1n the customers cettio& a triple 

hit when FPAL Is allowed to recover deterred capacity carrylq costs. To cet the use of 

2,000MW ot capacity, the customen must pay a return on Southern company plants 

located in Georcta, Alabama and Milllsslppi. The customers must pay a return on 

2,000MW of prevloualy active FP6L plants which are no longer belq used and the 

customers must pay two-thirds of the costs that would have been incurred lt 2,003MW of 

phantom plants had been built. This app'lcatJoo ot the rule stretches the expressed 

prohibitions ln Section 366.06, Fla.stat. be>·"ffd tbelr tenalle strencth. 

FP&L wUI argue that It Is not seeklq a r t m on ~e phantom plants because the 

money collected for deferred capacity carrylq costs went to the cost of the 

transmission lines. This approach has an equal statutory problem. Because the 

regulatory depreciation exceeds allowable tax depreclation3 1 PPAL requires customers 

pay a return on the additional taxes that result. The money received was acknowledged 

by FP& L to be taxable revenue rather than an expense. FPA L paid taxes on this 

revenue. Instead of reduclq "sav~ by this extra cost imposed on customers FP& L 

charges them even more. 

With respect to displaced oil plants, the Commlsslon has previously had a similar 

case before it. In 1984, Florida Power Corporation put seventeen oil plants Into extended 

standby for future use. The Commission took those plants out of rate base and reduced 

the rate base $51 MUUon.32 It the Commission doesn't take the FPAL displaced oli 

31 Babka TR. 282 
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plants out of rate base It should at least conslder the carrylq costs on those plants as an 

expense when calculating the deferred capacity savlnp. 

FP& L may argue that the displaced oll plants were not really displaced because 

they are presently belq used. It that 11 tbe cue, the net energy savings estimated by 

FP&L have been overstated for the reasons set out below. 

C. THE SAVINGS CALCULATIONS ARE OVERSI'ATED. 

c (I) THE FUEL SAVINGS ARE OVERSI'ATED. 

FP&L cannot demonstrate "actual savings", it can only show estimated savings. 

The estimates ar~ flawed. FP6L says there are two types of savings. fuel sav~ and 

capacity savings. The fuel savlnp are derived by simulated computer runs. FP& L 

compares the energy charges lt actually paid to The Southern system to a computer 

simulation of energy charges it would have Incurred had it not purchased electricity from 

Southern. 33 A reasonable person would conclude that . because the rule relates to 

"economic displacement of oll generated electricity in Florlda"34 that FP& L oU fired 

generators are being displaced. i.e. shut down and removed from use in order to import 

e lectricity by transmission line from out of state. Surely the units are not being used to 

meet load growth because the oll back-out rule prohibits lt.35 

lt instead of shutting down the displaced oil generators. FP&L continued to use its 

more efficient oil plants to meet the growing demands of lts Florida customers. The 

computer slmulatlon for the displaced oil price comparison wlll not boe selected from base 

load plants. Peaking units. inefficient units, emergency power purchases and other high 

32 

33 

34 

35 

Docket 830470-EI, Order 1377 1 

Pollock TR 75. 

25- 17 .o l6(2)(a), emphasis supplied. 

25-17.0 16(3)(6)F AC 
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cost sources would be used ln the stmulatJoo. This overstates tbe oU price savlnp. 36 

Mr . Pollock's testimony focuses on PPAL"' shrtnJdnl reserve marain37 this is strong 

evidence that oU plants are belnc used to meet powlnaload ratber than belnJ removed 

f rom service. Puel savlnp UJed to calcuJate tbe deferred capacity charpa have been 

overstated. 

c. (2) THE PHANTOM CAPACITY FINANCING COSIS WERE 

OVERSTATED. 

The second component ot PPAL'I savlnp calcuJatlon is a comparison at the 

Southern Company capacity charges to the carry1JII COitl umclated wib'l the phantom 

plants. This comparison ls a1ao flawed. A capital Investment by a utlUty ls cenerally 

composed of labor, materials and flnanclDtJ COlts. For the phantom Wlltl the estimated 

direct cost wu $1.8 bUllon and the flnaDcln .. COitl were Sl blll1oo for 8 total lnatalled 

cost ot $2.9 bUUoo or $2.000 8 ldlowatt. 38 

In calculating its $1 blllion flnancln& cost for the phantom plants. PPAL used a 

special AFNUDC rate that averaged from 450 to 500 bull points htper than its standard 

AFUDC rates. Had the plants been in rate bue, even using a 15.6' return on equity ln 

the later years and the inflated construction COltS, financing costs would have been $326 

mlllion less. 39 

c. (3 ) THE DIRECT CONSTRUC'MON COST OP PHANTOM PLANTS WAS 

OVERSTATED. 

------------------------------

Pollock TR 75 et ~ 

Pollock TR 76 et !!9,:, Exhibit 606. 

Pollock T R 93. 

36 

37 

38 

39 FP&L Late Filed Exhibit 216. Compare Attachments IV 6 V to VIII. 
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Comparing the estimated direct coRI for labor and material used in the savings 

calcuJation to the cost estimates FP&L was using for other coal units. we flnd that the 

cost estimates for other units ranp from Sl ,008 to Sl ,128 per ldlowatt rather than the 

$1,339 per kilowatt cost used ln ltl deterred capacity uvlnp calculattoo. The "a~tual" 

direct cost difference that should have been used ln deferred capacity savings 

calculations is from 19' to 33' less than tbe cost used to justify the deferred capacity 

surcharge. 

SUMMARY 

Computer wizardry ortglnally pro~ that customers would derive a net present 

value benefit of $851 million from the tral\lmlllloo llne.40 Price chancet by PPAL's own 

admission have dropped this savtnp to $249 "1lllUon41 but the latest number la very shaky 

for the reasons stated above and because deferred capacity charges were used to write 

off the transmission lines before thelr time. 

D. INTERGBNERATIONAL EQUITY DICTATES DISALLOWING THE F ASr 

WRITE-QFF. (Issue 18) 

The FPSC should use fairness in its consideration of whether It Is proper to charge 

customers for The Southern Company capacity charges plus capacity charges on the 

phantom plants. As a matter of pubUc policy, the FPSC has heretofore utUlzed a pollcy 

ot intergeneratlonaJ equity. This policy has always been used to prohibit current 

customers from getting a rate reduction at the expense of future customers. For 

example, current customers pve the utUlty more money to pay taxes with than the 

utlllty actually pays so that current customers will not unfairly benefit when the utility 

40 

41 

Exhibit 208, Document 3, page 1. 

Exhibit 208, Document 4. 
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uses accelerated depreciation for tax purposes. FPAL keeps the money for future tax 

payments. When tax rates were reduced the FPSC ruled that excea deferred taxes 

should be refunded over the Ullful llfe d utlllty aaets rather than ln a lump sum for the 

protection d future customers. FPAL continued to keep the money even though part of 

the taxes didn't have to be paid. Current customers pay FPAL a nuclear 

decommtss!onina surcharge each month to build up a fund that will be used 25 to 40 years 

in the future because current customers are presently usin& the nuclear plant. FP& L 

keeps the money ln trust. 

Logic dictates· that the lnterpneratlonal equity concept should be used for the 

transmission line. For once FPAL should be required to pve back the money. Current 

customers should not be required to pay ln two years for a llne that wUl be used for 20 

more years. 

The oil back-out rule and the proceeck lp which quallfled the transmlssloo lines 

contemplated that everyone would benefit. The current customers would receive greatly 

reduced fuel costs through the purchase d coal by wire. This would offset the rapid 

transmission Une write ctf of COlts. In 1982, the FPSC wisely determined to take a wait 

and see attitude before allowing the rapid write ott.42 Now that the gigantic projected 

savings have not materlallzed, lOifc dictates that the FPSC should determine not to use 

the accelerated recovery component of the oll back-out rule. "Knowledge denied ls a 

stone in the Head''. 43 

42 Docket 820001, Order 11210. 

43 R. Lytle, supra 
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D. 

HAS 'l1fB TD1B COMB TO RBQUIRB PPAL TO COLLBCT 'niB 
CAPACrrY CHARGIIS POR 'niB SOUIRBRN SYSI'8t UPS 
CHARGES '111ROUGH BASil RATBIIBOIANISII!I7 a-&) 

A. ADMINISTRATIVE HISTORY. 

This is not a vlrgln issue to tbe PPSC. The capacity charp component o! 

purchased fuel has been lnchJded u a fuel COlt before without protest. But there Is a 

marked dltf erence. In the put wbeD this procedure hal been used, tbe total price of 

purchased electricity for fuel, (AM expense, and capacity cbarpt hal been lela than the 

money the utility would spend for fuel and operatlq aDd malnteoaoce expense alone lt lt 

operated Its own generatfnl units. Under these ~JrcuiDitaDces, tbere Is losic 1n favor of 

absorbing the capital costs as part of the fuel cbarp to customers. The customer p5ys 

less, not more. 

In the present case, however, the capacity cbarps currently exceed the estimated 

fuel savings by $153 mllllon. 44 The same lolic does not apply. 

The FPSC has addressed a similar laue directly before 1n Order 7644, Docket No. 

74680-CI(GI).45 In 1974 the PPSC determined to readjust Its fuel recovery cost formula 

to incorporate nuclear fuel costs. which had previously been excluded. Florida Power 

Corporation (FPC) had a nuclear plant under oout.ructloo and objected to the FPSC 

reducing Its fuel cost recovery unless the clause were also modified to incorporate the 

operation and maintenance costs. fixed costs and return oo Its Investment In the nuclear 

plant . FPC saJd that these coats were about $5 mUlloo a month. The fuel savings to 

customers would be approximately $5.5 mUllon a month. FPC argued that It was unfair 

44 Wate r Exhlblt 208, Document 4. 

45 A copy of the order in Its entirety Is attached as Appendix A to this brief and 
FlPUG requests the PPSC to take judicial notice of lt. 
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to reduce Its fuel cost recovery without allowln& the nuclear plant capital expenses. The 

F PSC disagreed. It said: 

"The alternatives sugested by FPC are not satisfactory 
methods d deallna with the CODtiopllt problem ... [t) would 
result In the (fuel] clause beinJ utlllzed to recover ciPftii 
costs whlch violates the liliic purpose Ci tbe fuel clause.• 
<emphasliiUPPilecb. 

In other words. It Is Inappropriate to recover capital 001t1 throuch tbe fuel COlt recovery 

clause. FPC appealed that decision of tbe Supreme Court. The SUpreme Court affirmed 

the order, but delayed Its Implementation for 60 days In order to provide FPC with an 

opportunity to file a base rate case. 46 

During the bearing In the present case, concern was expressed by one 

commissioner that there is lnsufflclent lnfot .natloo for the commllslon to adjUJt bale 

rates, another suggested that It would be lnap;-roprlate ·to adjust base rates without 

undertaking a cost of service study to determine the Impact of the rate adjustment on 

the various classes of customers. The FPSC can avoid both d these concerns by 

prohibiting pass througll of Southern Company capacity c:barps effective AprU 1, 1990. 

I! it follows this approach. It will follow tbe same course the Supreme Court followed In 

the FPC case. It wW give FP6L ample time to fOe a rate case. It wW create tittle 

additional burden because UDder tbe J)l'tWisloDI of Cbapter 89-292, Laws of Florida, 1989, 

which became etfectl•e OD ()ctd)er 1, 1989, FP6L Is required to submit mlnJmum flUng 

requirements foe commtsskm refiew. 

a rea. 

The approecll sugested by FIPUG wUl also reduce the FPSC~ workload in another 

Presently UDder tbe tu adjustment ru1e.47 FP6L is required each year to refund 

46 

47 

Appendill B. 

25-14.003, F AC. 
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overcollectlons to customers as a result ot tbe 1111 Tu ltlorm Act. It cUd 10 ID 1987 

and 1988 and wW do 10 ID 1989, but tbe refUDd co--. well after tbe fact. It II alwaJS 

based on incomplete information and subject to dlllpuW. 'l1le tu rehmd mecbaDllm 11 a 

tllmsy proxy for a rate case. 

B. THE BASIS FOR ORDER 76«. 

Order 76« was not arbitrary and caprtclciUI, It wat kJilcal and bat a firm 

foundation ln statutory requirements IUid ...-tory policy. Tbe ratloDale ls very 

simple. The Utility customers have bJitodcally beeD divided IDto dltfereat c•aa• for a 

reason. The price ot electricity to each c-. ot customers should be different. It 1s 

dJfferent becaUJe the COlt ot IIJ'VIce to· each c-. Ia dltfereat; 81 well 81 tbe rate 

history; value of service; e~ ot 

characterfstlcs ot various cia"" ct custo~.,.... 8Dd tbe pubUc acceptaDce ct rate 

structures. rate 

structures. The law mandates tbat tbe comalllkJa recoplze tbe dltfereoces. 48 The 

capacity cost recovery mecbanlsiD presentiJ Uled tn tbe oU beck-out recovery clause 

applies a unlfonD rate to e.ery customer ot tbe l)'ltem. lt totally !pores the 

dJfferences betweea customer cteaes, Collectinc capital coas tbroulh a uniform kwh 

charge ts arbitrary aDd d11crtmtnatory. 

C. THE OIL BACK-otrr RATE REQUIREMENT. 

There Is a final and very compellinl n8IOil for excludlDc capeclty costa from the 

oil back-out recovery mechanism. THE RULS DOES NOT PERMIT THEIR RECOVERY 

------------------ -
48 366.06(1) " In flxtng fair, just and reuooable rates for each customer class. the 

commission sba1l to the extent practicable, CONfdet the COlt ot provkliD& service to 
the class, as well as a rate hlltory, value ot service, and experleDce ot the utility; 
the consumption and load cbaracterlstlcs ot the various clalles ot customers; and 
public acceptance of rate structures.• 

-21-
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THROUGH THB OBCRF. The rneoues to be collected throup the oU back-out recovery 

factor are Itemized in Section (.tXa) of tbe oll back-out rule. 49 Forelp capacity charges 

are no where to be found in tbe text ol tbe rule. 

FlPUG acknowledps that in Order 11210, tbe FPSC for cooveolence determined 

to collect the Southern Company cbarJes tbrouP the OBCRF in violation ot Its own rule 

but at that time these charpl were modelt; tbey approx.tmated real enerv savlnp ln 

1982 through 1985.50 This method of collection accordl.nl to the Commission "reduced 

confusion and facllltated review ot the COitl being recovered". 5 1 

1n light of the frequency ln which rate cues were occurrinlin the late 1970s and 

early 1980s, It was apparent that there would be an opportunity to consider the Issue 

again before these costs became llpttlcan~ Tbe project was stlU 1n ltl Infancy 1n the 

1983 rate proceedlnp. Th1l jultlfled keepb·~ the project separate for further scrutiny as 

It progressed. It is doubtful that anyone ln 1~ ~ templated there would be a hiatus of 

more than six years before another rate case was flled. The Commlsslon reserved the 

right to further review the costs. The review In thls docket should dictate a new 

approach. 

49 25-17.016(4)(a) PAC. 

50 

51 

Waters Exhibit 208, Document 4, page 2. 

Order 11210, page 9. 
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m. 
SHOULD 111B OBCRP BB DISCONTINUBD NOW THAT 11IB 

TRANSM&iiON HAVB BBBN AMORI'IZBD7 a.ue 21) 

The argument oo thJJ polnt will be parttaUy mooted if the PPSC srants the refund 

FIPUG requests in polnt no. I, but If the PPSC determiDel tbat PPAL was justified in the 

method it employed to exped!tJously recover the COlts of Its transmlalon line and 11 the 

FPSC concludes that as a matter d public policy It Is not unfair to Impose the full cost 

ot the transmlsslon lines on current customers, even though those transmlsslon llnes will 

benefit a future generation of customers, then under the terms of the rule, the OBC RP 

should be discontinued because for all intents and purposes, the 1nvestment in the 

qualified oU back-out project has been fully r~d. Sublectlon 6 of the Rule mandates: 

"Once the cost d a qualified 1ll back-out project have been 
recovered, the appllcabllJty d t oU back-out cost recovery 
factor shall terminate.'' 

The parties have agreed that the plant was paid df ln AUIUSt 1989 but for the 

fact that FP&L paid taxes with some of the money that was collected to amortize the 

lines. Whatever this amount Is, Mr. Babka testltled that It would 10011 be recovered 

also52 because now book depreciation Is greater than the tax depreciation. Apparently 

this is principally an accounting transaction with a de minlmus impact on customers. 

FP&L has misconstrued subsection 4(d) c;A the rule and failed to write off the land 

cost. 4(d) contemplates that savings be used to retire the entire cost of the investment, 

not just the depreciable aaets. 

The oU back-out factor should not be used to pay ad valorem taxes on a 

transmission llne that bas no regulatory value and OAM expense should be disallowed 

because Section 4(a) of the rule allows recovery of only the "maintenance expense 

52 Babka TR 284. 
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differential". No one has sugested that the maintenance cost of the transmlsa1on line 1s 

hlgher when It 11 tranamlttlq coal·flred puratloo thaD when lt 1J tranamlttinl oll-flred 

generation. There 11 nothlna lett to collect except eDei'IJ and capacity charps paid to 

the Southern system. The enefiY charpa can be collected thf'oulb the fuel cost recovery 

mechanism. The capacity charpl should be collected through base rates. 

FIP/5054bx 
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• 
overcharges, PIPUG Ufle5 it to do 10. 

The Commlsalon lhou1d also exaiDJne the financial compoaeat at the Martin plants 

used in calculating deferred capacity cbarpl. The equity return IDJtJally requested to be 

booked AFNUDC was 19% the Commission declined. PPAL then used 15.85' •58 In July 

1984, the equity return was reduced to and has since remained at 15.6' •59 In calculating 

deterred capacity charges, the higher return on equity was used in determinlng the 

amount ot AFNUDC capitalized In the construction costs and then used as a return on 

the rate base. PIPUG has not calculated the impact of this higher return, but when you 

recall that the rate base used for deferred capacity savlnp Is $2.9 billion and realize 

that even a 1' return on thtJ sum Is $29 mtlllon a year, the impact on the deferred 

capacity savings Is quite substantial. The hlt.iler equity factor wu applied to five years 

ot phantom AFNUDC in addition to two • ears of phantom rate bale ln the deferred 

plants. 

There ls information ln the record from which the appropriate adjustments can be 

made when the Commission ascertains wbat the actual cost ot equity should have been. 

This calculation need not be made as to the deferred capacity, however, lf the 

Commission concludes as FIPUG argued in the previous section that deferred capacity 

savings should be disallowed and refunded In their entirety. 

B. ARE THERE ANY OIL BACK-oUT PROJECT TAX SAVINGS DUE TO THE 

CHANGE IN THE FEDERAL CORPORATE INCOME TAX RATE? (Issue 13) 

This Issue, composed by FPA L, misstates the real issue. The real issue is FP& L 's 

refusal to apply the 13.6' return on equity ("ROE") to Its eaminp on the oil back-out 

57 Babka TR 282. 

58 

59 

Allowance tor funds not used during conr:tructlon. 

Exhibit 218. 
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IV. 

APPROPaJATB RBTURN ON BQUrrY. 

A. IS FPAL JU5r1Fli!D IN CHARGING A U5.6' RETURN ON THE EQUITY PORTION 

OF ITS CAPITAL INVESTED IN THB 500 KW TRANSMISSION LINES? (Issue 6:) 

FP&L currently earns a return oo equity of 15.6' oo the Project. S3 Tr. 285. This 

1n excess of the 13.6' ROE wb1cb FP&L uses for ita oonoU-backout rat~ base. ~4 This 

15.6% ROE is hilber than any ROE authorized by a replatory Commission since 

1987.55 The 15.6' ROB 1s al.8o In vlol..::tloo d the oil beck-out rate itself which allows 

recovery only of the actual COlt at ca;,ltal. Rule 25·17.0l6(4)(e). PP&L's own witness 

admits that the current COlt of capltalmut be Uled.58 

After the hearing 1n this case, the Commlsslon addreaed one aspect of the equity 

return at its agenda cooference oo September 19, 1989. The Commlssion concluded that 

for the period from October 1, 1989 throulh March 30, 1990, a 13.6' return on equity 

better reflects the utlllty's actual cost at capital than the 15.6' It bad been using. This 

ruling, however, 1s only the tip of the Iceberg. The original Investment In transmlsslon 

lines was $335 mllllon. It bas now been written down to $8.5 mlJUon. Consequently, the 

current ruling only affects 2' ot the plant plus a return on PPA L 's "prepaid tax 

balance." Apparently, PP&L has not favored the FPSC with any analysts of this fund 

since 1983.57 The FPSC has concluded that lt wlll review earlier periods for 

53 

54 

55 

56 

Tr. 285. 

Tr. 79 

Tr. 80; Exhibit 609. 

Tr. 320. 

FIP/5054bx 
89/ 10/03 

- 31 -



• 
overcharges, FIPUG urges It to do so. 

The Commission should also examine the flDaDclal. component of the Martin plants 

used in calculating deferred capacity charees. The equity return Initially requested to be 

booked AFNUDC was 19' the Commlaslon decUned. FP6L then used 15.85' ,58 1n July 

1984, the equity return was reduced to and has since remained at 15.6' .59 In calculating 

deferred capacity charges, the higher return on equity wu used In determining the 

amount of AFNUDC capitalized In the construction ooR8 and then used as a return on 

the rate base. FIPUG has not calculated the impact of this htlher return, but when you 

recall that the rate base used for deferred capacity savlnp II $2.9 billion and reallze 

that even a 1' return on thla sum is $29 million a year, the impact on the deferred 

capacity savings is quite subltantlal. The higher equity factor was appUed to five years 

of phantom AFNUDC In addition to two years or phantom rate base In the deferred 

plants. 

There is lntormatlon in the record from which the appropriate adjustments can be 

made when the Commission ascertains what the actual co.t of equity should hav~ been. 

This calculation need not be made as to the deferred capacity, however, If the 

Commission concludes as FIPUG argued in the previous section that deferred capacity 

savings should be disallowed and refunded in their entirety. 

B. ARE THERE ANY OIL BACK-QUT PROJECT TAX SAVINGS DUE TO THE 

CHANGE IN THE FEDERAL CORPORATE INCOME TAX RATE? (lssue 13) 

This Issue, composed by FP&L, misstates the real issue. The real issue is FP&L's 

refusal to apply the 13.6' return on equity ("ROE'') to Its earnings on the oil back-out 

57 Babka T R 282. 

58 Allowance tor funds not used during construction. 

59 Exhibit 218. 
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project. 

In Order No. 20659, the Commlalon approved FPAL's use ot a 13.6' ROE for 

application d the tax aavlnp rule 1n 1987. Thll same amount was approved as the 

appropriate ROE for 1988.60 However, FPAL bas cooslstently refused to apply the 

13.6\ ROE to Its invest ment in the oU back-out project. Instead, PP&L utUlzes a 15.6\ 

ROE which Is the ROE authorized in Its 1984 rate case. See Docket No. 830465-El. 

PP&L has no basis for utlllzlng a 15.6' ROE on the Project. Excluding the rate base and 

net income associated with the Project resulted in an understatement of FP&L 's refund 

by $6.7 million In 1987.6 1 

C. SHOULD FP&L BE REQUIRED THESE TAX SAVINGS TO CUSTOMERS? 

<Issue 16) 

Yes. Addltlonally, the Commlssion shovld direct FP6L to include the oil back-out 

investment, revenues and expenses In all ~ndlng .future tax savl.np refund 

determinations. 

60 

61 

Order No. 18340. 

TR 60. 
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v. 
WBRB THB MARTIN COAL UNITS 3 AND 4 

DEPBRRBD AS A RBSULT OP 'IHB PROIBCT AND 
THB ORIGINAL UPS PURCHASB? a- II) 

No. PP&L admits that the Project would have been bullt reprdlea ot whether It 

qualified under the oil back-out rule. Tbe Project was needed to correct serious 

problems with FP&L's then planned traDimillion tyltem. For example, In ltl April 1981 

Petition to Commence Determination d Need tor the Duval-Poinsett 500 kV Project, 

FP&L states: 

FLP/5054bx 
89/10/03 

D. Correct Thermal Overload and Low Voltap 
Conditions: 

There are several transmJIII\JII facUlties whlcb wlll be 
subject to thermal overloecb In the 198011f the Duval­
Poinsett 500 kV Project II ot buUt. They are: C 1 ) 
Brevard-Malabar 230 kV I 1 and I 2; (2) Putnam-Volusla 
230 kV I 1 and 12; (3) Glllette-81g G nd·230 kV (tie with 
TECO}; (4) Midway-Ranch 230 kV; (5) Putnam-Rice 230 
kV I 1 and 12; (8) Sanford-North Loagwood 230 kV (tie 
with Florida Power Corporation). 

On Page 8 of the same Report, FP&L states: 

Paragraph E. Improved System Reliability: 

Sudden loss of a large generator In peninsular Florida 
has occasionally resulted In a system separatJon 
accompanied by undertrequency load sbeddJ.nl. 
Completion of the Duval-Poinsett 500 kV Project wlU 
substantially Increase the ability of the system to 
withstand major system disturbances such that the need 
for dropping customer load will be virtually eliminated. 

And f inally, Page 9 of the Report contains the following 
la:ngu.age: 

Paragraph G. Accommodate Load Growth: 

This 500 kV transmission wUl Insure ample transmission 
capacity for future load growth In the FP&L Service 
Territory through which the Pubal-Polnsett 500 kV lines 
wUl pass. 
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As d1scussed In Sectloa 1, wbUe the Martin unltl were planned at ooe time, they 

are no longer part of PPAL 's 1eneratlon planl and are not belnl deferred. As also 

discussed in Section 1, circumstances have chaDpd so that the In-service date ~ the 

units and their cost parameters are no lonpr tbe •me as the aaumpt.lonl used by PPAL 

in 1982. 
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WHB"'HBR PIPUGS ARGUMENT THAT 'niB RBCOVBRY OP OIL 
BACK-ouT PROJBCT cans THROUGH AN BNBRGY-BASID> 

CHARGB IS UNPAD AND UNDULY DISCRIMINATORY 
1S BARRBD BY niB DOCrRINB OF RES JUDICATA 

AND ADMINISTR11VE PINAUJ'Y? (laue 26) 

Chapter 366, Florida Statutes, contains numerous sections which demoostrate that 

it is not only the Commission's right, but its duty, to monitor the rates charged by 

electric utilities to ensure that they are not discriminatory and to modify those rates if 

they become discriminatory. For example, section 366.04( 1) Fla. Stats. states: 

The Commission shall have jur1Ettlct1on to regulate and 
supervise ~ public utlllty with respect to its rates and 
service • •. . 

Inherent In the words "regulate and superv ~f~~ Is the Commission's authority to 

continually evaluate the appropriateness of utlllty rates. . Slmllarly, section 366.05( 1 ), 

Fla. Stats. which sets out the Commission's powers, states that the Commission "shall 

have power to prescribe fair and reasonable rates and charges •••. " 

Further, other portions of Chapter 366 Fla. Stats. charge the Commlsslon with 

fixing just and reasonable rates. See section 366.041(1) Fla. Stats. It the Commission 

finds that a utlllty's rates are "unjust, unreasonable, unjustly discriminatory, or In 

violation of law .. • ," the Commission must determine and impoSe just and reasonable 

rates. See also, 366.07. Fla. Stats. 

62 Emphasis supplied 
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The Commlssloo's duty to supervise and replate rates ls not static--it 1s not a 

duty performed ooce, never apin to be questloned. Therefore, simply because the 

OBCRP was approved by the Comm1saloo at ooe time under different circumstances does 

not mean that it 1s set 1n stooe forever--npecJally wbeo the practical effect c1 the 

OBCRP is discriminatory rates In vtolatloo of Chapter 366 Pia. Stats. 

When rates are shown to be discriminatory, the Commlssioo must act. The 

principles ot res judicata and administrative finality, as urged by PPAL, are Inapplicable 

In this setting. 

The OBCRP applles to kllowatt hour sales at the meter. However, the OBCRF 

costs are demand-related. 

The evidence demonstrated that the mapr portion of the costa which flow through 

the OBCRP are UPS capacity char&es.63 Such 001ta are clearly demand-related because 

FP&L purchases UPS capacity in order to mamtain system rellabillty; Le., meet 

projected peak loads and provide adequate reserves. These costs are the same as the 

capital costs associated with PP&L's noo-nuclear pneratlnl resources, which the 

Commission has previously clasllfled primarily to demand. 64 

Further, the Project Itself provides FPAL with substantlal rellabUlty benefits and 

thus these costs are also demand-related. FPA:L admits that the Project would have been 

constructed regardless of the OBCRP to deal with serious transmlsslon system 

problems. 65 

Exhibit 610 demonstrates that 18.3' of oil back-out costs were recovered from 

the GSLD/CS rate classes. This Is 28' higher than the cost responslblllty would be lf 

63 333 Mllktn 

64 TR 83-84. 

65 Tr. 85-86. 
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such costs were treated 1n the same way as other DOG-Duelear and tnmlmiiiJoo capital 

costs. It is unduly dlscrfmlDatory to cbarp the GSLDICS e'IIIMI rates whlch are 28' 

higher than their corresponct•na cost responslblllty.66 Chapter 366 Pia. Stats. cbarJes 

the Commlssion with the duty to remedy this lltuatlaD. 

66 TR 82. 
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VD. 

WHB'nfER FIPUG'S REQUBSI'ED REUBP TO DISCONTINUB 
RECOVERY OP OIL BACK-ouT PROJECI' cam; IN AN BNBRGY 

BASBD OIL BACK-ouT CHARGE IS INCONSISTBNT wrrH 
RULB 25-17.0UI AND THBRRFORB NOT PBRMITI"BD BY 
SECTION 120.fll(l2)(b). FLORIDA STA'IUI'BS'I a.ue m 

Section 120.68(12)(b) requires the appellate court to remand a case to the agency 

if the agency's exercise of discretion is Inconsistent with an agency rule. However, 

FIPUG's request that recovery of oll back-out project COlts not be made through an 

energy-based charge is not lnconsJstent with any FPSC rule. 

Rule 25-17.016 does not speclty how oU back-out project costs shall be 

recovered. It does not specify that they be recovered through an energy-bolsed charge. 

Further, recovery of the OBCRF through an enersY-based charge Ia dl&crimlnatory 

and violative of numerous provlslons of Cha~ ".er 366. See Issue 26. Thus, an 

in terpreta tlon of rule 25-17.0 16 to require collection ot the charge ln this manner \,:1-:>uld 

void the rule on the basis that it is an Invalid exercise of legislative authority. Section 

120.56( I). 

vm. 

WHETHER FIPUG HAS WAIVED rrs ABILITY TO CHALLENGE OR 1S 
fSTOPPBD FROM CHALLENGING mE lSB OP THB MARTIN COAL 
UNITS IN CALCULATING DEFERRED CAPACrrY SAVINGS TO BE 
lSID IN niB CALCULA110N OF AC1UAL NET SAVINGS SINCE 
THEY HAVE IN TIIREE PRIOR PROCEEDINGS, IN WHICH mEY 
WERE A PARTY. FAILED TO RAISE mE &ilJE. NOT OBJECT!ID 

OBJECTED TO STIPULATE FACTORS AND PAlLED TO 
REQUPSI' RECONSIDERA110N? (-.e 28) 

This issue relates to FIPUG's ablllty to contest the use of the Martin Coal units in 

calculating deferred capacity savings. FIPUG is not estopped from raising this issue for 

the same reasons it is not barred from contesting the collection of the OBCRF through 

an energy-based charge. See discussion of Issue 26. Any action whlch a utlllty takes 

which subjects customers to discriminatory rates is subject to review by this 

Commission, on the Commission's own motion, or upon showing by an affected par ty. 
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IX. 

WHE'IHBR THE RBQUm:if'IID REFUND OP OIL BACK-<XII' 
RBVBNUES WOULD CONS'ImJ'I'E ILLBGAL RETRG-AC'IWE 

RATBMAKING? a.ue 29) 

No. The refund of Improperly collected accelerated depreciation would not 
constitute retroactive ratemaklna. The lJSUe of refundlnl funds Improperly collected 
through an ongoing adjustment clause was directly addressed by the Florida Supreme 
Court in Gulf Power Co. v. Florida Public Service Commission, 487 So.2d 1036 (Fla. 
1986). 

In Gulf Power, the Court addressed the propriety of refunds for monies Improperly 
collected through the fuel adjustment charp. The Court laid to the rest the argument 
that such a refund would constitute retroactive ratemaklng. The Court held: 

Nor do we find that the !refund! order COOJtltutes 
prohibited retroactive ratemakinl fuel adjustment. The fuel 
adjustment proceedlnc is a continuous proceec1lJll •..• 

Id. 1037. Thus, the Commission has thf authority to adjust or disallow revenues 

previously collected through an adjustment --•ause. 

Additionally, FIPUG is not seeking to <1eny FPir L recovery of the revenue 

requirements associated with the Project. It ls FIPUG's position that the value of FP& L 's 

investment should be recovered over the normal depreciation period rather than on an 

accelerated schedule. 

X. 

WHETHER PIPUG'S ARGUMENT niAT PPAL COST fST'1IIA TES 
FOR niB MARTIN UNrrS ARE OVERSTATED 

SHOULD BE HEARD'I U.ue30) 

Yes. The issue of the Martin Coal Unit cost estimates are the integral part of 

FP& L 's calculations supporting collection of revenues related to accelerati"' 

depreciation. See Issues 2, II and 12. Thus, It Is an issue well within the scope of the 

issues raised In FIPUG's Petition and recognized by aU parties as an Issue pertinent to 

this proceeding. 

The only reason FP& L can collect any accelerated depreciation at all is because 

of the Inclusion of these "deferred'' units ln its calculation of net savings. 67 FP& L 's 
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assumptions In reprd to the tlminl and eost of the Martin Units are related to how the 

amount ot accelerated depreciation was calculated. For example, FP6L b8l relled on 

~he original cost estimates ot constructing the units (adjusted only for the dJfference In 

escalation rates). This has s!pfflcantly Inflated the deterred capacity benefits. 68 and 

thus Inflated the amount ot deprecJ.atJon. Similarly, FP6 L 's estimate ot when these units 

would have been built also Impacts on the depreciation calculation. 

67 TR 60-61. 

68 TR 92. 
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assumptions In regard to the timing and cost of the Martin Unlts are related to how the 

amount of accelerated depreciation was calculated. For example, FPAL bas relled on 

the original cost estimates of constructing the units (adjusted only for the dltference In 

escalation rates). This has significantly lnflated the deferred capacity benefits. 68 and 

thus inflated the amount of depreclatlon. Similarly, PPAL's estimate of when these units 

would have been built also impacts oo the depreclatlon calculatloo. 

67 

68 

TR 60-61. 

TR 92. 
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CONCLUSION 

The Broadway musical PaJama Game dealt with a wap dllpute between labor and 

management. The lyrics of one of the pr1Dclpal_,.. went "Seven cents an bour doesn't 

mean a helluva lot. Seven cents an hour doesn't mean a thJnc, but live It to me every 

hour, forty hours a week, and I will be llvqllke a kJnc." Thole lyrics apply in spades to 

the oll back-out factor. Although FPAL only asked Its customers to pay .7t an hour, 

when there are 61 blUlon kUowatt hours 10ld. It am, untl to a helluva lot. In 1987 through 

the first half of 1989, It amounted to over half a b 'lUon dollan a year. 

The Florida PubUc Service CommJaion II a customer's only bulwark aplnst the 

monopoly power company. There Is no free market competltioo to regulate rates. 

It 1s wrong to make the present customers pay in full for an asset that wUI be used 

for twenty years. It 1s wrong to allow the utWty to impose upon Its customers a triple 

capacity charge. It 1s wrong to charge the customers for a plant that 1s not ln useful 

service. It 1s wrong to allow the utlUty to earn a rate of return in excess of Its actual 

capital costs. lt 1s wrong It Ignore the different cost characterlstlcs of the different 

customer classes. It Is wrong to chain present actions to a decision that was made at a 

different time under entirely different factual circumstances. 
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The customers of Florida Power a Lllht mutt look to tbe FPSC at tbelr only 

source of relief and rapecttully request that It rtpt tbe Wf01111 wblcb bave been 

committed. 

I HEREBY CERTIFY ~~ tbe for~lzW !*. beell furnished by U.S. Mall to the 

/r/[tL 1 ~ -l- l . . 
following individuals on this :L_ day of { · l -\ f-. tl ( , 1989: 

\ 
Marsha E. Rule, Esquire 
Division of Legal Services 
Florida Public Service Commlssloo 
1 0 1 East Gaines Street 
Tallahassee, P L 3230 l 

Jack Shreve, Esquire 
John Roger Howe, Esquire 
Assistant Public Counsel 
Office of the Publlc Counsel 
624 Fuller Warren Bulldln& 
202 Blount Street 
Tallahassee, P L 3230 1 

FIP/ 5054bx 
89/10/ 03 

Gall P. Fell 
Assistant County Attorney 
Metro-Dade Center 
111 N.W. First Street 
Suite 2810 
MJaml, FL 33128-1993 

Mathew M. Childs, !lquire 
Steele, Hector A Davis 
310 West Collep Avenue 
Tallahallee, F L 3230 l-1406 

- . I 
,'": ·. .\ t.} Lli.. ·. \.tv\. ' --\ ~- I 

..____ - / 

-43-


