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BEFORE THE FLORIDA PUBLIC SERVICE COt~ISSlON 

In re: Petition of Tampa Electric Co. ) 
f o r Approval of a Supplemental Service } 
Ride r for I nterrupt i ble Service. ) _________________________________________ } 

DOCKET NO. 88 1499-EI 
ORDER NO. 22093 
ISSUED: 10-25- 89 

The following Commissioners par ticipated i n the 
disposition o f this matter : 

MICHAEL McK. WILSON, CHA I RMAN 
THOMAS M. BEARD 

BETTY EASLEY 
GERALD L. GUNTER 
JOHN T. HERNDON 

ORDER GRANTING HEARING 

BY THE COMMISSION: 

On September 9 , 1988, Tampa El ect ri c Company {"TECO") 
filed a petition to modify its t nterruptible and standby 
interruptible rate schedules. Essentially, the petit ion sought 
t o wa ive the dema nd c harges associated wi t h interruptibl e 
se rvices for off-peak KW dema nd and t o implement separate 
on-peak and o ff-pea k energy charges. Commission Staf f 
recommended that these ta ri ff c hanges be denied. The item wa s 
di scussed but no t voted upon at the Commission's October 18, 
1988 Agenda Conference . 

Sta f f's prima ry concern with the on-peak/o f f -peak proposal 
was the e ffec t of the pro posed rate changes on t he general body 
of ratepayers . All customers could be harmed by the changes if 
an anticipated increase in usage did not rna ter ia 1 i ze. The 
ut i lity made an i nsufficient showing thd t such an inctease 
would take place . At the October 18 Ag e nda Conference , we 
in r, tructed Staff to confe r with the utility and at tempt t o 
obtain further info rmation. On October 28, 1988, TECO fil e d a 
Notice of Wi thdrawal of this petition, wh ich was approved at 
the Novembe r 29, 1988 Agenda Conference. 

TECO fi led a new peti tion t o modify its in ter r upti bl e 
tariffs on November 17, 1988 . Staff recommended that it be 
denied. The prov1S10ns of the proposed r ide r wou ld have 
allowed all the fuel savi ng s realized from increased usage by 
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interruptible cus ome r s to be re urned o th~m as long vs 
marginal fuel cost was be low average cost . When marginal cost 
wen t above the average, the adjustmen t would be zero . 
Thereto re, the genera l body of ratepayers would have assumed 
all t he risk o f fuel pt ice changes f o r the increme ntal l oad 
while allow1ng interruptible customers to recei ve all the 
benef its . 

At the Agenda Conference o n December 20, 19 88, we voted to 
deny TECO's pro posed tariff but indicated that we would approve 
a revi sed tariff prov iding f o r an 80/20\ s plit o f any 
incremental fuel savings between i nterruptible and general 
ratepayers . See Order No . 20581, pages 2 and 3. TECO 
submitted its supplemental service ride r tariff f o r 
i nterrupt1bl e custome r s in acco rdance w1 h t h~ above o rder. 
The tariff wa s administratively approved by St a ff . 

On May 5 , 1989, several mo nths after the approval o f the 
t ari ff , the Office of Public Counsel ("Publi c Counsel") throu_.h 
their attorneys filed a protest and request f o r hearing , whi ch 
is currently at issue in the instant docket. Public Counsel's 
positio n is that the Commissio n's ac i o n c o nstitu ted a ra te 
change which will increase the amount paid by f 1 .. m customer s , 
and that our procedure in approving the tariff was fatally 
defective. Public Counsel contends that we must conduc a 
hearing, or use our Proposed Agency Acli o n procedure before 
taking final action which results in a r ate increase. 
Therefore, Public Counsel has , ,..quested that we rescind 
approval of t he tar iff, and place the parties in the same 
status they occupied prior to the tariff's effec tive da e. 

The argument now being embraced by Public Counsel is the 
same argument rejec ted by the Supreme Court of Floridc in 
Florida Interconnect Telepho ne Company v. Florida Public 
Service Commissio n, 342 So.2d 811 (Fla. 1977). In that case, 
which was decide d under the 30 day f 1le-and-suspend statute 
(since amended to 60 d a ys), Interco nnect filed 1ts complaint 
protesting application o f a tariff 31 days after the tariff was 
filed by the utility. Interconnect argued that our approval o f 
the tariff was improper because there was no opportunity for a 
hearing after reasonable notice, pursuant to the Administra ti ve 
Procedures Act which requires a hearing before the Pntry of a 
final order affecting the subst~ntial interest of a party. 

The Supreme Court rejected Interco nnect's argument because 
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by the ti~e Interconnec flled 1ts complain t with Lhe 
Commtssion , more than thir y days had elaps~d from t he 
utili y's fi 'ing of the tariff. Acco rding o he Supreme 
Court, 1 we do no t suspend the pro posed ariff change, w1th1n 
thi rty days he ra~"es automatically go in o effect. The Cour 
further stated ha the file-and-su spend procedure · survtve s 
the adoplton of the new Adm1nistrative Procedure Ac .• 342 
So . 2d at 814. 

The Court's holding in Interconnect is consts en~ wi h the 
body of the fl o oda case law. See CttTzens v. i-1ayo , 333 So . 2d 
1 (Fla. 1976) {"an inflex1ble hearing requirement was not 
intended tnasmuch as t he Conunission can obviate any hea ring 
requirement simply by falling to acl f o r 30 days . " 333 So .2d at 
6); flooda Gas Colt'~ _v. Hawkins, 372 s o .2d 1118 {Fla. 1979) 
{"'the statute per mits the Commission to take no action 
thereby permi Ling the new rate to become effec ive af er 
expi ra 1on o f the statu or y thirty day per iod .· 372 So . 2d at 
1119); Haule Indus ties v. Mavo, 342 So . 2d 63 {Fla. 19.,7) ("If 
the CommtssiondCies no t- have a reas o ned bas is o b~l1 .. ve that 
the rales as f1led arc unrc.asonable or d1scrimina• "lt y 1 would 
appear t o have a statu o ry obliga i o n t o w; thho ld suspension 
and allow them o becowc effect ive." 342 So.2d at 67, note 7); 
florida Power Co~cation v. Hawkins , 367 So .2d lOll {Fla. 
1979). (•The stalule expressly empowers the Commission t o 
withhold consent to rate schedules within thir ty days of 
filing, or consent to rate relief any time after Ciling." 367 
So .2d at 1013) . 

In the instant docket, Public Counsel· s protest and 
request Co r hearing comes not o ne day late, as in Interconnect, 
but months after the tariff went into effect . None heless, 
consistent with our action in Interconnect. it remains our 
policy to afford hearings on complaints which protes the 
prospective application of tariffs in cases such as this. 
Therefore, we wi 11 treat Public Counsel's Protest and Request 
f0r Hearing as a complaint attacking the prospective 
application of the ariff and will afford a hearing on it. 
TECO is thus d1rec ed to r espond to Public Counsel's complaint 
within twenty days from the d1te of th1s Order. 

Therefore, it is 

ORDERED by the 
Public Counsel · s May 

flo rid a 
5, 1989, 

Public Service Commissio that 
Protest and Request for Hearing 
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will be treated as a complain a acking the pro spective 
application of Tampa Electric Company's Supplemental Service 
Rider Tariff for Intertup ible Customers, and Public Counsel 
wtll be afforded a heartng o n said complaint. It is fur her 

ORDERED that Tampa 
Public Counsel ' s complain 
this Order. 

By ORDER of the 
this 25th day or: 

( S E A L ) 

Electric Company shall respond to 
wiLhtn twenty days from the dale o f 

Flo ci da 
OCTOBER 

Pub 1 ic Service Commission 
198) 

STEVE TRIBBLE, Director 
D'viston of Reco tds and Reporting 

MAP by-· _ .... /~;w;:;;C;;;..h....;;i '71.-B-~'-r-ea-u......+f..:....R..:....._/-co_r_d_s 
NOTICE OF FURTHER PROCEEDINGS OR_i!UDI.£..IAL REVIE:W 

The Florida Public Service Co~n1ssion ts requtred by 
Section 120.59(4). Flo rida Statutes, lo notify partie!> o f ~ny 
administrative hearing or judicial revi ew of Co~ission ord rs 
that is availab le under Sections 120.57 or 120.68, Flo rtdd 
Statutes, as well as the procedures and time limt s hat 
apply . This notice should nol be construed to mean all 
requests for an adminis tra tive hearirg or judicial review will 
be granted or result in the reli ef sought. 

Any party adversely affected by the Co~ission·~ final 
action i n this matter may request: 1) reconsideration of the 
dec ision by filing a motion for reco ns ideration with the 
Director, Division of Records and Reporting within fifteen (15) 
days of the issiJance of this order in the f o rm prescribed by 
Rule 25-22 .060, Florida Administrative Code; or 2) judtcial 
review by the Florida Supreme Court in the case of an electric. 
gas or telephone utility or the First District Court o f App!dl 
in lhe case ot a water or se•...,er util ity by filing a rolice of 
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the appropnate court. Thi s Cil1ng mus be complttcd wi hin 
th1r y ( 30 ) days after the issuance o f this order. pursuan• to 
Rule 9.110, florida Rules o C Appellat-e Procedure . The no ice 
o f app. al 'llu"it be in he form specified in Rule 9.<}00(a) , 
Florida Rules o f Appella e Pro cedure. 
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