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ISSUE 2: Should FPL be required t o refund past coll ected backout r e v enue ~ 

assoc iated with accelerated deprecia ti on? 

RECOMMENDATION: No. FPL has appropriately Included capacity defer ral 

benefits In calculating actual net savings from the 500 k.V line proj ect. and 

recovered 2/3 of those net savings as accelerated deprec iat ion as a l l owed by 

Rule 25-17.016 . However . 1f 13.61 Is determined to be the appropriate return 

on equity <ROE> as Staff has proposed herein <see Is sue 6> . revenue s 

representi ng the difference betweer, the 13 .61 and FPL ' s current 15.6t ROE used 

In calculating the amount of acce 1 ~ rated depreciation shoul d be refunded with 

Interest for the Apri l 1, 1988 "hrough September 30 . 1989 per iod . In 

addition , whether or not the ROE Is changed, the unamort ized balance of 

Investment tax credits <I TC ' s> associated with the oil backout project should 

be returned to the ratepayers as soon as practicable . 

ISSUE 5: Has the t i me come to requtrt FPL to collect the capacity charges for 

the Southern System UPS charges through base rate mechanisms? 

RECXM4ENDATION : The Inclusion of capacity charges In FPL's base ra t e should 

be done at the ttme of the uttl t ty's next rate case, pursuant to Rule 

2 5-17 . 0 16 ( 4 )(d) . 
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ISSUE 6: Is FPL justified In charging a 15 . 6t return on the equity port ion of 

Its cap i tal Invested tn the 500 kV transMission lines? 

RECCMfENDATION: Rule 25- 17 .016<4><e> requl res the uttl tty to use tts actua 1 

cost of capttal for the recovery period . In Staff ' s opi nion , use of a 15 . 61. 

return on equ1ty overstates FPL's cost of equtty capital and Is therefore 

Inappropr i ate at this tiiML In tht abstnce of ttsth•ony, Staff belteves that 

the reduced equl ty return of 13 . 6t, used for thts ut111ty In the tax savIngs 

doc~et. Is appropriate and ~re c ~sely approxl.atts the utility's actual cost 

of capi tal . 

ISSUE 11 : Were the Martin Coal Units 3 and 4 deferred as a result of the 

Project and the orlgtnal UPS purchases? 

RECOMMENDATION : Yes . 

ISSUE 12 : Are the capacity defer ral benefits of the Mart in Coa l Un i t s 

appropri ately Incl uded In t he calcul &tton of Actual Net ~v1ngs of which two 

chl rds are recovered as additional deprec iat ion on t he 500 kV 11 nes' 

RECOMMENDATION : Yes . 
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ISSUE 13: Are there any oil backout Project tax savings due to the change In 

the federal corporate Income tax rate? 

RECOMMENDATION : There are no tax savings associated wtth the otl backout 

project . However. Rule 25-17 .016<4><e> requires the utility to use Its actual 

cost of capital for the recovery period. In Staff ' s opinion. use of a 15 .61 

return on equi ty overstates FPL's cost of equity capital and Is therefore 

Inappropriate at thts time . In the absence of ttsttMOny, Staff believes that 

the reduced equity return of 13.61 , used for thh uttltty in the tax savings 

docket , Is appropriate and more cl ~~e1y approximates the utility's actual cost 

of capital . 

ISSUE 16 : Should FPL be required to refund these tax savings to cust~rs? 

RECOMMENDATION : There are no tax savings fro- oil backout to refund. 

However, If 13.61 is determi ned to be tht appropr iate ROE as Staff has 

proposed herein, revenues from April 1. 1988 through Sept~er 30, 1989 should 

be refunded to the custoaers wi th interest . 
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ISSUE 18 : As a matter of law, can the Flor1da PubHc Serv1ce Commission 

<FPSC> place an accelerated deprec1at1on surcharge on present customers to 

require them to pay the full cost of transm1ss1on factlit1es whtch are being 

used to provide re11ab11ity and capac1ty 1n three or four years when the 

facilit1es w111 be 1n used and useful service for .are than 25 years? 

RECOMMENDATION : Yes, pursuant to Rule 25-17.016. 

ISSUE 19: Is there any legal bas . ~ for charg1ng cust01ners costs assoc i ated 

~i th ut11ity generating plants that have not been bu11t, ar e not unde r 

construction and are not presently projected to be bu11t? 

RECOMMENDATION : This 1ssue 1s 1rrelevant. Staff notes. however, that the 

"avoided un1t" rat1onale h the salle as that used 1n sett1ng f1rlll capacity 

pay.ent s for cogenerators. 

ISSUE 21 : Does Rule 25-11 .016<6>, F.A.C., nqu1re the d1scont1nuance of the 

011 Backout Cost Recovery Factor <OBCRF> when the transm1ss1on 11ne costs are 

fully recovered? 

RECOMMENDATION : No. The transm1ss1on 11ne 1tself 1s only one component of 

the entt re project . In any event, o11 backout cost recovery of project costs 

should not be discont inued unt11 such t1 me as they are included in rate base . 
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ISSUE 26: Whether FIFUG's argument that the recovery of o11 backout project 

costs through an energy-based charge 1s unfatr and unduly dtscrtmtnatory Is 

bar red by the doctrtnes of res judtcata and admtntstrattve ftnaltty? 

RECOMMENDATION: Yes. 

ISSUE 27: Whether FIPUG ' s requested reHtf to dhconttnue recovery of oil 

backout project costs In an energy-based otl backout charge 1s I nct>ns I stent 

with Rule 25-17.016 and therefore not ptrmttttd by Section 120.68<12Hb> . 

Florida Statutes? 

RECOMMENDATION: Yes, absent tncluston of the project In rate base. 

ISSUE 28 : Whether FIPUG has wa lved Us abtl tty to cha 11 enge or t s estopped 

from challenging the use of the Marttn Coal untts In calculating deferred 

capacity savtngs to be used In the calculatton of Actual Net Savings since 

they have In three prtor proceedings, tn whtch they were a party, failed t o 

ra i se the Issue , not objected to sttpulated Factors and fat led to request 

reconsiderat ion? 

RECOMMENDATION : Yes . FIPUG waived any objection for those periods . However. 

this Issue Is Irrelevant. Had FIPUG objected In any of the three pr ior 

proceedi ngs In whi ch defer red capacity savi ngs were calculated using the 

deferred Mar ti n Coal untts, the Rule would have requtred the same result : 

Once approved , recovery of the project continues. 
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ISSUE 29 : Hhether the requested refund of oil backout revenues would 

constitute illegal retroactive ratemaktng? 

RECOMMENDATION : Yes . 

ISSUE 30: Hhether FIPUG's arguMnt that FPL cost estt~~ates for the Martin 

Coal units are overstated should be heard? 

RECOMMENDATION : No. 

STIPU~ T~~ ISSUES 

ISSUE 4: Hhen will investment 1n trans11tsston lines be fully recovered lf FPL 

is allowed to use two-thirds of the "annual net savings" as accelerated 

depreciatton? 

RECOMMENDATION : August , 1989 . 

ISSUE 15: 01d FPL consider 080 revenue 1n calculating income tax refunds to 

lts customers 1n 1987 and 1988? 

RECOMMENDATION : No. 
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CASE BACKGROUND 

In connect ton w1th the February, 1989 heart ng t n Docket No . 

890001-EI, FIPUG raised Issues relat1ng to d1sconttnuance of FPL's oil backout 

cost recovery factor. FIPUG also f11ed a separate petition In thh docket on 

January 27, 1989 , and sought conso11datton of the two dockets by a Motion to 

Consolidate Dockets or Hold Certain Issues 1n Docket No . 890001-EI In abeyance . 

The parties agreed to defer FIPUG's hsues tn Docket No . 890001-EI 

until the August, 1989 hearing In ort'l!r to allow for discovery . Thereafter, 

the Conlnlss1on ordered consolidation of Dockets Nos . 890148- EI and !!90001-EI 

for hearing purposes only, w1th Docket ~. 890148-EI to be heard by the full 

Commission on the last day of the scheduled hear1ngs In Docket No . 890001-EI . 

Docket No. 890148-EI was later rescheduled to the ftrst day of the hearing, 

August 22, 1989, so that all eo.mtss1oners could be present . 

On February 15, 1989 , FPL IIOVtd to dh•1ss FIPUG's p~tttlon. FPL's 

Motion was dented In Order No . 21361 on the grounds that FIPUG had stated a 

cause of ac ti on upon which It was poss1ble to grant relief. 

At the hear1 ng In this matter , the Colllm1ss1on granted an FPL Motion 

to Dismiss the portion of FIPUG's case regarding the continued qualification 

of FPL' s 011 Backout Project and the contl nuatlon of FPL' s 011 Backout Cost 

Recovery Factor . In granting FPL 's Motion, the Commission dropped from 

consi deration the following 1ssues tdenttfled tn the Preheartng Order : 1, 3, 

7, 8 , 9, 10, 14, 17, 20, 22, 23, 24, and 25 . Tr. 226. For ease of reference , 

the Issue numbering sequence adopted In the Preheartng Order No. 21755 w111 be 

used here i n. 
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DISCUSSION OF ISSUES 

ISSUES OF FACT 

ISSUE 2: Should FPL be requtred to refund past collected backout revenues 

associated wtth accelerated deprectatton? 

RE<nt4ENDA TIOH: No. FPL has approprtately 1ncluded capactty deferral 

benefits tn calculattng actual net savtngs from the 500 kV ltne project. and 

recovered 2/3 of those net savtngs as accelerated dtprectatton as allowed by 

Rule 25-17.016 . However, 1f 13.61 ts dtttrMtned to be the approprtate return 

on equtty <ROE> as Staff has prop~std htrt1n <see Issue 6>. revenues 

representtng the dtfference between the 13.61 and FPL's current 15 .6t ROE used 

tn calculattng the amount of accelerated ue~·ectatton should be refunded wtth 

tnterest for the April 1, 1988 through Stptellber 30, 1989 pertod . In 

addttton, whether or not the ROE ts changed, the una.orttzed balance of 

tnvestment tax credtts <ITC's> assoctated wtth the o11 backout project should 

be returned to the ratepayers as soon as practtcable . 

POSITION OF PARTIES 

FI PUG : Yes. FPL should be requtred to refund past collected backout revenues 

associated wtth accelerated deprectatton for three reasons. Ftrst . FPL's 

savings calcu1 attons fat 1 to recogntze that custOMr conservatton and other 

factors have enab led FPL to ft nd less expenstve ways to meet custOMers ' need s 

at a later ttme than the "deferred" Mart1n untts. Through September 1989. FPL 

has collected $285 m1111on tn accelerated deprectatton. Tr. 61 ; Exhtbtt 61 1. 
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Ho~ever, FPL has performed no analysts to determine ~hat would have occurred 

had the Project not been bunt <1n order to eJaculate Project "benefits"> . 

FPL simply continues to apply the assumptions It used In 1982 ~lth no analysi s 

of the validity of such assu~tlons. 

In order to ascertain tf the Martin units are the deferr~d uni ts and 

would have been constructed tn 1982, circums tances subsequent to 1982 must be 

rev1e~ed. Tr. 259 FPL fa il ed to supply any such analysis at hearing . 

Ho~ever, FPL ' s Ten-Year Po~e r Plant S1te Plan: 1989-1998 demonstrates that 

FPL has no plans to construct 700 MW pulverized coal-ftred units <slm11ar to 

the Martin units) during the foreca ~ period. Tr. 88-89 . Therefore, 1t Is 

lnappropo.rtate to treat the Marttn unt ~s a. ;) "deferred" for the purpose of 

calculating accelerated depreciation. The units ~htch are actually being 

"deferred" (tf any> are the un1ts which shold be used to calculate accelerated 

depreciation . 

Even tf the Commission accepts FPL's premtse that the Martin unit s 

~ere deferred, FPL has not supported Hs "savlngs"clalll1. In calculat i ng 

savings, FPL utili zes the original 1982 costs of constructing the units <based 

on a 1979 contract>, adjusted only for Inflation rates . Tr. 92, 419 : Exhibit 

216, Attachment II , line 4. FPL has locked the 1982 direct costs of the 

"deferrred" units Into Its savings calculatton In contravention of Order No . 

11 210, Docket No. 820001-EU, ~here the Commtsston rejected FPL ' s proposa l to 

lock tn the costs . This Commission explicitly recognized the ever- changi ng 

nature of the generation planni ng process and the very likely poss ibility that 

the assumptions made by FPL In 1982 might change 1n the future . 
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If FPL had not constructed the Project. prudent utility planning 

would have required it to analyze changes In conditions over time and 

Incorporate them into the generation planntn9 process. Howeve r , FPL did no 

analys is of the other options whtch were avatlable to It and provided 

absolutely no analysis at hearing to support 1ts position that the Mart i n 

units were the most cost-effective alternative. 

In contract to FPL's lack of analysts, the evidence pr esented by 

FIPUG Illustrates that changes tn ctrcu•stances occurred whtch should have 

caused FPL to question Its continued use of the Martin units to calculate 

deferred benefits . As early as 1984, FPL recognized a stgntftcant decrease In 

load growth which allowed FPL to defet Marttn Unit 3. Docket 830377-EU, 

hearing transcrtp, p. 533-535 . Decreases tn load forecasts Indicate that the 

proposed construction schedule for the Mlrt1n units could have been pushed 

further Into the future, resulting In less costly untts. Tr . 115.-116 . 

Changes In the construction envtront~tnt also occurred whtch would 

have resulted in a lower direct cost per KW and a lower per KW total cost for 

the units . However, rather than update tts cost esttutes, FPL continues to 

use Its 1982 est imates for the Martin untts, no doubt because 1982 costs 

result In significantly htgher capacity deferral benefits. Tr . 93-94. 

FPL's use of 1982 estimates does not support the collection of $285 

million . An updated analysis of the timing need for additiona l capacity had 

the Project not been bu i lt Is an absolute pre r equisite to the coll ection of 

such savings. FPL dtd not per form such an analysh. Jeffry Pollock. - -- who 
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offered the only evidence on the subject --- demonstrated that changes 

occurred which would have enabled FPL to defer the unit until 1992 even If the 

Project had not been built. Based on the timing Issue alone, the money 

collected through accelerated depreciation must be refunded. 

Second, the backout revenues associated wtth accelerated depreciation 

should be refunded because they represent a return on fictional assets whlcr. 

are not used and useful In violation of Section 366.06< 1 >, Flor i da Statutes. 

Only utlltty property which Is used and useful In the public service may be 

used for ratemak I ng purposes. No morey was I nvesttd by FPL In the "deferred" 

plants ; they were never In used and ~ - eful service. Therefore, recovery based 

on these plants Is prohibited. 

Similarly, FPL should not be permitted to earn a return on plants In 

rate base whose use has been displaced due to the Project. Earning a return 

on these plants enables FPL to recover three tl•s for the same capacity 

Southern Company capacity charges, prevtously active FPL plants, and 

two-thirds of the cost of the "deferred" plants. 

Thtrd , FPL's savtngs calculations art overstated . Fuel savings are 

overstated because computer simulations 1nclude htgh cost sources of energy 

due to the use of FPL's oil plants to Meet customer demands. FPL ' s shrinking 

reserve margin Is evidence that FPL oil plants are not being removed from 

service but are be i ng used to meet load growth. Tr . 76; Exhibits 606,607 . 

The capacity financing costs and the direct construction costs of the deferred 

phantom plants are a lso overstated when compared with other FPL cost estimate s 

for similar plants . Tr . 93 . 
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See also, Argument, Sectton I, of FIPUG's Brtef whtch Is Incorporated 

herein by refer ence . 

FPL: No. Conststent with the Otl Back.out Rule and pursuant to Conwnlsslon 

approval , s1nce August 1987 FPL has been co11ect1ng revenues through the 

Factor and tak1ng as accelerated deprectatlon an a.ount equal to two-thirds of 

the proj ect 's actual net savtngs . Tr. 389-93 <Waters>. One beneftt of 

several recognized 1n the calculat1on of actual net savtngs has been the 

avoided costs of the Marttn Coal Untts 3 and 4. Id. Ntthout the project 

these units would have been ln-ser· tee tn June, 1987 and December. 1988. 

respectively. Id . The avoided cos calculations for the Martin Units are 

reasonable: and representattve of what t t: : :;n 1ts would have cost . Tr . 395-402 

<Waters>. The tncluston of these capactty deferral beneftts In the 

computatton of the Project ' s actual net savtngs ts approprtate because wtthout 

the Project the Martin Untts would have been butlt and been needed as 

ortglnally projected. Id. FIPUG's attempt to question the Project's capacity 

deferral beneftts 1s unttmely and has been watved. Its requested refund would 

be unlawful retroacttve ratemak.tng. 

PUBLIC COUNSEL : Yes . Stnce the COMMission has no evtdentlary basis to 

conclude that the Marttn Untt~ would have been tn servtce on the dates used by 

FPL or that they would have cost as IIIUCh as FPL contends, FPL should be 

required to refund past collections of accelerated depr eciation. 
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STAFF ANALYSIS : For CQIIIPleteness of argument, Staff has Incl uded Its 

discussions of Issues 6, 11, and 12 here . Three area s ar e addr essed : 

capacity deferral r elated to the 500 k.V l ine project. t he return on equity 

associated vlth the project , and unamor t ized lTC ba lances t ied to t he 

project 's accelerated deprec1at1on. 

Capaci ty Deferral 

FIPUG ar gues that al l the acce lerated deprec iati on coll ected th rough 

the OBCRF must be refunded because the capacity defer r a 1 benefl ts f ro.11 whIch 

the accel er ated deprec1aton derives ca. not have been r eal i zed . The Actual Net 

Savings <213 of which are recov red as accelerated deprec i ati on> are 

overs t ated , they allege, because vattously, (1> the const ructi on cost 

esti mates used by FPL for the Martin Untts are too high, <2 > the de f erred 

unit s ' In-serv i ce dates (1987 and 1988> should be deferred even f ur ther In 

t i me , <3> the Martin 700 MW Coal Units are not present 1n FPL 's cur ren t 

generat ion expans ion plan, and <4> the deferred units are "phantom plants" and 

thus don't exist at a l l. 

Staff Is compe l led to point out the contr ad ic tory nature of t he se 

arguments, parti cu l arl y 1n 11ght of FIPUG Witness Poll ock ' s admiss ion t ha t 

" ... the Project has enab l ed FP&L to Impor t firm coa l - by- wire capacity and t o 

defe r construc t ion of the Mart in Unit Nos . 3 and 4. " <Tr . 84. Poll ock 

Direct .> Nonethe l ess, we w111 add ress each of these areas be low. 

<1> Mar t in Cost Estimates . FPL' s cost estimat es for t he Ma r t i n Uni t s 

are based on t he parameters of a 1979 Bechte l contract. updated for actua l 
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inf l ation and cost of capital . <Tr. 419, Waters .> These figu r es we,. e u~ e o . ., 

the or i ginal oil backout qualification proceed i ng prec is ely becaus e " ' e: 

r epresented the contract cost of Martin Units 3 and 4 t o FPL. 

In three prev ious oil backout proceedings <beg i nn ing w i t ~ t ~ e 

April-September , 1987 period> . FPL applied those cost est i mate s In c a l cu 1 a t; ~ g 

the actua l net savings as allowed by t he 011 Backout Ru l e . FIPUG and Put ' ' c 

Counsel, both parties to the proceedings, did not conte st t heir use . ' T ·· 

353 , Waters .> The COIMi l sslon approved the OBCRF , and thus at l ea st acl t 'y 

approved the cost estimates . There I ~ no ev idence In t he r ecord JPOn wh' c~ : : 

base any adjustment to the estimates . Staff believes that the Ma r t in Un; : 3 

and 4 cost estimates are reflective of : he construction costs FPL wou ld hc1 . e 

Incurred had the units been built In the 1981-1987 tlmeframe. and a ~· e 

appropriately applied 1n calculating the OBCRF. 

<2> Deferred Units' In-Service Dates . Had FPL not built the 500 k.V 

line project, thus enabling their purchase of equivalent capac i ty f rom t he 

Southern Company, construction of the Martin units wou l d have begun In 1980 

and 1982 to meet a Martin Unit 3 In-service date of June, 1987 and Martin Uni t 

4 I n- ser vi ce date of December, 1988. <Tr . 358, Waters . > 

FIPUG Witness Pollock suggests that FPL should have revisited t hei r 

decision to construct <or not construct> the Martin Units and adjus t outwa r d 

I n t i me their In-ser v i ce dates . <Tr. 112-1 20, Pollock..> Staff I s who lly 

unpers uaded by hi s speculat ive argument . 
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The record shows that. absent the project and UPS purchases : <a> f rom 

1982 through 1988 the Martin units were the most economical choice for FPL to 

meet Its projected capacity needs <Tr. 395-398>; <b> the units would have been 

needed to meet load and reserve requirements In 1987 even In the face of lower 

load forecasts <Ex. 209>; and <c> It would have been uneconomical for FPL to 

defer those units rather than finish construction by the time the load 

forecasts were lowered <Tr. 472> . Staff believes that given the economic and 

technologic circums tances In the 1980-1982 time period, FPL would have begun 

construction of the Martin Units absent the 011 Backout Project . 

The In-service dates are what t ney are. Period. 

<3 > Martin 700 MW Coal Units ~bsent fr0111 FPL's Current Generation 

Expansion Plan . FIPUG Witness Pollock correctly notes that the Martin Unit 

No . s 3 and 4, both 70<> MW pulverized coal plants, are absent from FPL's most 

current generation expansion plan. <Tr. 88-89 . > However, FPL Witness Waters 

confl rmed durl ng eros s-examl nation that the Company's determination of need 

for electrical power plant pending before this Colllnlsslon shows two units 

labelled Martin No . 3 and 4. <Tr . 454-455.> These units utilize comb ined 

cycle technology <385 MW each> rather than pulverized coal . Mr. Waters 

explained the reasons for that change . 

. . . one Is the economic analysts which shows that with 
the reduced o11 and gas forecast we expect the 
combined cycles to provide better economics. But 
beyond that, and maybe the most Important reason, Is 
t his ve ry proceedi ng shows how uncertainty 1n the 
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planning process causes us to look for solutions that 
offer the mos t f lexf b11 tty in addttfon to the best 
economl cs ... . 
. . . t "e combfned cycle offers us the optton of burning 
natu ral gas or coal, and we cons ider that to be a very 
important factor in deve loping the expansion plan Is 
f 1exl b111ty. We need to be flexible, not only in the 
fuel sources but fn load growth. One of the 1ssues 
that 's been ra1sed here is load forecast. changing 
year-by-year. Combined cycle offers us some 
f lexiJi lity fn responding to load growth also ... 

<Tr . 456 > 

He also affirmed that both the "old" and "new" Mar tin untts were and are 

planned to run at v ry hi gh capac ity fa~~ors. 

These facts Indicate that the )nly effecti ve change to Martin Units 3 

and 4 whl~h has occurred ln the curr ~nt expans\on plan 1s a technology 

substitution. In light of thts, Staff believes that Hftness Pollock's 

argument that the "old" units' absence fr011 the current plan means they were 

not deferred, ls simply wrong . 

<4> "Phantom Plants". Mr . Pollock. Admtts that "[t)he Mart in units 

have not been , and may never be, buflt.'' <Tr. 89, PollocK .i He agree with 

him on thls point . He also agree w1th FPL Hftness Waters that thts 

... is the preml se upon whf ch capacIty deferra 1 
benefits are based; the Martin Coa 1 Units were not 
built due to the commi tment to purchase power from the 
Southern Compan1es and FPL's ab1ltty to move that 
power over the Project . <Tr. 394-395 . > 

Staff Is frankly at a loss as to how to respond to FIPUG ' s arguments 

that capacity deferral benef1ts cannot be deri .. ed from plants which do not 
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exist or are "illusory." Thts "avotded unit" concept h the same rationale 

used by the Commtsston to set ftrm capacity prtctng for cogenerators. He can 

only suggest to FIPUG that tt ts surely tmposstble to calculate capacity 

deferral beneftts based on plants ~htch do extst. 

In sunnary, Staff belteves that the Marttn Coal UnHs 3 and 4 have 

been deferred as a result of the project and the ortgtnal Southern Company 

purchases, and that the Company has approprtately tncluded capacity deferral 

benefits tn the calculatton of Actual Net Savtngs of ~htch 213 are recovered 

as addtt tonal depreciation on the 500 .V ltnes . 

Return on Egutty 

Ru-le 25-17 .016(4He>. Florida A~1 . n1strative Code, requires the 

ut111ty to use tts actual cost of capital for the recovery pertod of the oil 

backout project. FPL has tnterpreted "the actual cost of capital" ~1th 

respect to the return on equtty to .. an the return on equtty that ~as 

authortzed tn the Company's last rate case. The return on equtty authortzed 

In the Company ' s last rate case <Docket No . 830465-EI> ~as 15.~ . FIPUG 

H1tness Pollock. argued that the otl back.out rule clearly states that only the 

actual costs assoctated ~ith a project are subject to recovery under the 

OBCRF. <Tr. 60.> Mr. Pollock contends that a 15. 61 ROE does not represent 

the actual cost assoctated ~tth the otl backout project. <Tr. 80 . > 

Staff agrees ~tth Mr. Pollock's posttion . Staff notes that all other 

costs recovered under the otl backout project are based on current rates . FPL 

admittedly uses Hs current cost of debt 1n its oil backout ft11ng whenever 
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the cost of debt changes . 

Q. <HcNhtrter> To yqur knowledge what was the 
highest cost of 1ong-tere debt that was 
associated wtth thts project? 

A. <Babka> I belteve 1t was back tn 1982. when they 
started, tt was around 161. and tt has ca.~ down 
ever s1nce . 

Q. Has FP&L taken adnntage of the opportuntty to 
refinance tts htgh cost debt? 

A. Yes. str. and every tt• we do wt reflect 1t In 
the otl backout f11 tng as reduced cost of 
capital. <Tr. 298.> 

There 1s no economt c ru son to rec09n 1 ze changes 1 n the cost of one 

cap tta 1 component. debt. but to Ignore the change In the tos t of another 

capital component. equtty. 

Nh11e cost of equtty testimony was not presented tn thts docket. ~r . 

Pollock made several uncontroverted observations that lndtcate FPL's actual 

cost of common equtty 1s lower than 15.61. <Tr. 80.> Mr. Pollock states that 

he 1 s unaware of any regulatory c~hs1on whtch has authortzed a 151. or 

htgher ROE stnce 1987 . In addttton Mr . Pollock shows that the Md1an 

authorized ROE has ranged frc:. 12.81. to 13.0l. and that .ost of these awards 

have been 1n the 12 .01. to 14.49'1 range. Ftnally. Mr. Pollock shows that the 

current FERC bench.ark ROE ts 12 .441. 

Per haps the most convtnctng evtdence that FPL's actual cost of equity 

ts st gntftcant ly lower t han 15.61. Is FPL's offer 1n 1988 <Order No. 18340> and 

1989 <Order No. 20451 > to voluntart ly gtve up thetr entt tle•nt to use thet r 

extst lng aut horized equtty return of 15.61 for PLrpose of the tax savtngs rule 
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<Rule 25-14.003 , Florida Administrative Code>. for calculating their AFUDC 

rates, and as an equtty cetltng for surve111ance purposes . Staff doubts very 

much that FPL would offer to sttpulate to an ROE of 13.61. for H~ non-oil 

backout rate base tf 13.61. was less than the co.pany's actual cost of equtty 

capital. 

Given current market condtttons. Staff would argue that FPL 's actual 

cost of equity cap1tal ls lower than 13.61. . In the absence of cost of equity 

testimony, however, Staff notes that the 13.61. offered by thts util1ty ln the 

1987, 1988 and 1989 tax savtngs doc•ets ts closer to the Company's act~al cost 

of equ lty than the 15. 61. ROE au the- ~ t zed 1 n Docket No . 830465-EI. Therefore. 

Staff bel\eves that FPL ts not justifted tn charg1ng a 15 .61. return on the 

equity portion of tts capital 1nvested tn the 500 kV transmisston ltnes. 

Staff reconnends that the 13. U used for th ts utI H ty t n the ta )( 

savings docket 110re closely approx1utes FPL' s cost of equtty capt ta 1, and 

revenues fr011 Aprtl 1, 1988 through SepteMber 30. 1989 should be refunded to 

the customers wtth tnterest . Thts tt .. frame reflects the stipulatton entered 

into between FIPUG and FPL attached to Order No. 20784. which states the 

following : 

c. FPL agrees that tf any adjustMent ts made to FPL's 
OBCRF as a result of the proceedings in a later 
scheduled hearing tn Docket No. 890001-El and/or 
Docket No . 890148-EI. as a result of cons1derat1on of 
the "Issues." any amounts ordered to be refunded shall 
be subject to refund as t~ough the CO..Isston had 
cons t de red and ruched a dec ts ton on the "Is sues" t n 
the hear tng he ld on February 22 1n Docket No . 
890001-EI .. . 
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The hearings referenced fn thfs stfpulatton apply to the fuel 

adjustment pertods begtnnfng Aprt 1 1, 1988. In keeping wtth the intent and 

spi rit of this stipulation, Staff believes a 13 .61. ROE should be u~ed to 

calculate the o11 backout revenue requirements begfnnfng Aprfl 1. 1988 . 

Beginning October 1, 1989, the OBCRF was calculated ustng a 13 . 61. ROE; 

therefore , the calculation of the revenues to be refunded should end September 

30, 1989. If Staff's recorrmendatfon 1s accepted, the a1100nt to be refunded 

will be determined at the February, 1990 hearings for Inclusion in the 

April-September, 1990 OBCRF. 

ITC Amortization 

The amortization of the I m ~st~nent tu credits <ITC' s > as soc I a ted 

with the oil backout Investments was not specifically Included as an Issue In 

the Preheartng Order for thts do(ket. Tht 1ssue was raised by Public Counsel 

and was later withdrawn. Staff believes that the 1ssue Is an integral part of 

this Issue since the accelerated depreciation ts the drhtn~ factor for the 

ITC amort 1 za t ton. It ts Staff's reco-endatton that addttlona 1 ITC 

amortization should be refunded to the custOMers as a result of the acceleratd 

depreciation that FPL has recovered . 

FPL amortIzes Its lTC' s generated by the o11 backout 1 nvestments by 

using a composite amortization rate . <Tr . 286 , 314 . > The composIte 

amortization rate Is developed on a company-wide basis <Tr. 314> by dlvidlngbe 

allowed to the book depreciation expense by the depreciable assets that 

generated the ITC ' s. <Tr . 318 .> The cu:rent amortizat ion rate Is 41., 
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implying a life of 25 years on a composite basts. <Tr. 318.> If only the oil 

backout assets were considered , the deprec1able 11fe would have been 

considerably shorter s ince the oil backout assets were recovered over a seven 

year period <Tr. 317-318> . and the ratepayers paying for oil backout assets 

would have rece1ved the benefit of the a.ort1zatton. 

The Internal Revenue Code <IRC> and apppltcable Regulations <Regs> 

require that ITC's for an Option 2 utility such as FPL earn a wetghted rate of 

return for ratemak.l ng purposes and be a110rthed above-the-11 ne . The ITC 

amortizat ion must be no more rapid than ratable --- over the depreciable book 

life. <Tr . 315.> The Regs alto the use of a composHe rate . <Tr . 314. > 

FPL's current approach does not violat • th@ IRC or the underlytng Regs. 

Staff believes that the customers who paid for the recovery of the 

accelerated depreciation of the oil backout assets should recetve the benefits 

of the associated lTC amortization. The a110rtlzat1on method used by FPL wl 11 

not accomplish this goal. Hhen cross-examtned, FIPUG Httness Babka stated the 

following: 

Q. < Ru 1 e > Hho pa 1 d for the recovery of tht of the 
otl backout assets? 

A. <Babka> Hho pa1d for the recovery? 
Q. Yes. 
A. The ratepayer patd the recovery of tt. 
Q. And that would be since the lnceptton of the ot 1 

backout clause, correct? 
A. Yes. 
Q. And who would then be gettl ng the beneft t of the 

lTC amorttzatlon related to the o11 backout 
asset s? 
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A. The ratepayer gets the beneft t of the lTC 
amortlzatton. 

Q. And that would be fr0111 1982 on tnto the future, 
Is that correct? 

A. Yes. <Tr . 317> 

Thl s testl110ny demonstrates that there is a 1111 smatch of the 

ratepayers who paid for the recovery of the o11 backout assets and the 

ratepayers who will receive the beneftt of the ITC amortization . In addition, 

the ratepayers are required to pay a return on tht una110rtized b~lance of 

ITC's. <Tr. 316.) 

As of August, 1989, $17,7PO .OOO of una110rtlzed ITC's still remain 

<Tr. 318> due to FPL's method of r.~ uorttzatton, even though the plant 

generatl ng the ITC' s --- the 500 kV 1t ne --- has been fully recovered . Staff 

believes this amount shoul d have been uorttzed at the sallie rate the o11 

backout assets were recovered. Therefore, Staff recOMMends that the 

unamortized balance be returned to the ratepayers as soon as ts practicable . 

Staff reconwnends that the unamortized ITC balance should be returned to the 

ratepayers In the OBCRF establtshed for the Aprtl. 1990 t hrough Septe•ber, 

1990 timeframe. This period was chosen to account for the lTC a1110rttzation 

currently included In the calculation of the OBCRF for October 1, 1989 through 

March 31, 1990. If th1s amortization ts not considered, a poss1bt11ty exis ts 

that too much amortization could be passed to the ratepayers resulting In a 

normalization violation . 
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FIPUG Witness Babka repeatedly stated his concern that the utlllty ' s 

entire unamortized ITC balance--- $453 million--- could be pl aced at r isK If 

an amortization rate specific to the oil backout clause was ~$ed <Tr . 

314-318>. He further stated that the Company requests that FPL be allowed to 

get a letter ruling from the IRS <Tr. 317>; th1s Is a conservative approach to 

ensure that the ratepayers are not harmed In the long run by loss of the ! TC's . 

Staff does not believe the IRS will find Staff' s recommendati on to be 

a violation of norma11zatlon requirements . However, a conservative ap~ropach 

to ensure that the ratepayers are r • .)t harmed In the 1 ong run by the remote 

possibility of loss of $453 mtll\on of ITC's Is to asK for a letter ru l ing. 

FPL should · be allowed the opportuni ty to get a letter rullnq. Staff 

recommends that the montes be placed subject to refund with Interest while the 

letter ruling Is pending . The subject to refund provisions should begin April 

1 • 1990, when the new OBCRF 1 s put Into effect. FPL shou 1 d be requIred to 

submit a draft of the ruling request to Staff and parties within 60 days of 

the date of the vote 1n th1s docket. All parties and Staff should be allowed 

to participate In drafti ng the final version of the request for Colmllsslon 

approval . If the parties cannot agree upon the language to be Included In the 

letter ru ling request, Staff will address the alternatives In a 

recommendation . The parties should be allowed to part icipate In all phases of 

the let ter ruling process . Including any conferences of d;ht . Staff and 

parties should be not ified by FPL of any communication with the IRS on this 

11c1tter . 
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ISSUE 5: Has the t ime come to requtre FPL to collect the capacity charges for 

the Southern System UPS charges through base rate mechanisms? 

RECOMMENDATION : The inclusion of capacity charges in FPL's base rate :;hould 

be done at the t i me of the uti li ty's next rate case, pursuant to Rule 

2 5-1 7 . 01 6 ( 4 )(d) . 

POSITION OF PARTIES 

FIPUG : Yes. The evidence demonstrated that FPL is ustng Southern System 

generating capacity to meet tts baste 1o~ 1 requ irements . Hhile there may ~a v e 

been some logic to collecting thts ch~ -ge through the fuel clause when the 

total price · for electr1c1ty was less t1 1n FPL would spend for fuel and 

operating and ma\ntenance expense only for its own units, th i s charge should 

no longer be collected through the fuel clause because the capacity charges 

now exceed the estimated fuel savtngs by $153 m1111on . Exhtblt 208, Document 

4. 

Thts Commtsston has prevtously ruled that the fuel clause may not be 

utilized to recover capital costs . Docket No . 74680-CI , Order No . 7544. This 

order was affirmed by the Florida SupreM Court. Similar logic should be 

followed i n thl s case. If the capacity charges cannot be absorbed by FPL , H 

has the option t o file a rate case . 

Addit ionall y , and most impor t antly, the oil backout rule Itself 

prohibits the recovery of capacity costs through the OBCRF . Capaci ty charge s 

are not included in tha t list. 
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FPL: No. FIPUG has failed to estab11sh why the current treatment of UPS 

capacity charges Is improper. The evidence shows that <1> UPS capacity 

charges have histor\cally been treated as an oil backout cost, Order No . 11 217 

at 2, 3-5, 7 <Tab G>. and recovered through the Factor . Order No. 11210 at 9. 

<2> that the treatment of UPS capacity charges as a Project o&M expense 1 s 

consistent with Section <4><a> of the Oll Back.out Rule, Tr . 448-49 <Haters >. 

<3> that under Section (4Hc > of the rule, continued recovery of Proj ect O&M 

expenses even after the full deprec1ation of the Project Is appropri ate . Tr . 

450 <Hate rs>, and <4> that under Sect1or <4><d> of the Rule recove ry of the se 

costs through the Factor should contin · ~ until "new base rate s" are placed 

into effect. · Moreover, FPL requested thh rel1Pf 1n \ts last rate case and it 

was denied, with the Commission specifically excluding those costs from FPL's 

currently effective base rates. Order No. 13537 at 60 <Tab U . The time has 

not yet come to move the recovery of the UPS capac! ty charges to base rates. 

and no such change should be made without the specific aojustme •• t to base 

rates required by Sections <4><c> and <d> of the Oil Backout Rule . 

PUBLIC COUNSEL : No. Since the actual qua11f1cation of the project Is not 

being challenged, the costs, including Southern System UPS charges. should 

continue to be recovered through the o11 backout factor . 

STAFF ANALYSIS: Rule 25-17.016< 4><d> states: 

Once approved by the Commission. the costs of a 
qualified oll-backout project shal l continue to be 
recovered through the Oil-Backout Cost Recove ry Factor 
until such time as they are l nc lude1 In the base rates 
of the uti l ity. 
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Thus, since the qualification of the project Is not being challenged 

In this proceeding, FPL must continue to recover the Southern System UPS 

charges through the OBCRF until such time as they are Included In base ra tes . 

ISSUE 6: Is FPL justified In charging a 15.61. return on the equity portion of 

Its capital invested 1n the 500 kV transmission lines ~ 

RECOMMENDATION: Rule 25-17.016(4)(e) requires the uti l ity to use Its ac tual 

cost of capital for the recovery perl o~ In Staff ' s opln1on, use of a 15 .67. 

return on equ i ty overstates FPL's co .t of equity capital and Is therefore 

Inappropriate at this time . In the abser ':e of testimony, Staff believes that 

the reduced equity return of 13.61., used for this utility In the tax saving s 

docket, Is appropriate and more closely approximates the utility's actual cost 

of capita 1 . 

POSITION Of PARTIES 

FIPUG: No. Rule 25-17.016<4><e> requires FPL to use Its "actual cost of 

capital" for the Project . FPL currently earns a return on equity <"ROE " > of 

15 . 61. on the Project. Tr. 285. This Is far In excess of the 13 . 61. ROE wh i ch 

FPL utilizes for Its non-oil back.out rate base. Tr . 79. As the Commission 

recognized at its Agenda Conference on September 19, 1989, 13 .61. more closely 

ref lects FPL 's actual cost of capital. This plain language of the rule 

requires FPL to use Its actua l cos t of capital . 
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FPL : Yes . The Commission has the long standing practice <four tee , cr• c · 

orde rs) of authorizing FPL to earn on Its equity oil backout Inves tme nt :re 

r ate of r eturn on equity authorized In FPL's most r ecent rate case. r r . 319 

<Babka >, even though FPL In it i ally argued Its cost of equity the n wa s hi ghe · 

than Its authorized rate of return on equity. Id. This pract ice wa s premise~ 

on a consensus of position by all the pa r ties to this proceeding . Now that 

Is alleged that FPL ' s equity costs are lower than Its author i zed r et ~·"- ~ 

equity, It would be unfair not to hold all the parti es t o t he 1 r or 1 g l no' 

agreement. More Importantly, there Is no evidence In th is r ecord > ... ops r ~ ·r c; a 

cost of equity for FPL . In the absenc : of proof of a cost 0f e~ ·J· : ; :; tre 

than the 15.6"L authori zed In FPL's Ia~ ~ rate case and In li ght of t he p r i •· 

agreement of the parties. the COITIT11ss1 o •.• r1ou ld f ind that FP L ha s be r~ 

justified In recove ring a 15.6"L return on Its equity Investment In the 500 ~ 'I 

transmission lines . 

PUBLIC COUNSEL: No. Rule 17.016<4><e>. Florida Admin istrative Code. requir es 

the utll\ty to use Its actual cost of cap\tal. 

unsupported and unjustified . 

The use of 15 .6t Is 

STAFF ANALYSIS: See staff analysis of Return on Equity In Issue 2. 
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ISSUE 11 : Were the Mart1n Coal UnHs 3 and 4 deferred as a result of the 

Project and the or1glna1 UPS purchases? 

RECOMMENDATION: Yes . 

POSITION OF PARTIES 

FIPUG : No. While the Mart1n unHs were planned at one t1me, they are no 

longer part of FPL' s generation plans and thus are not be1ng deferr ed . As 

also discussed In Issue 2, circumstances have changed so that the In-service 

date of the unHs and their cost pnrameters would have been vastly different 

from the assumpt1ons used by FPL 1n 1982 even 1f the 11ne had not been bu11t . 

FPL: Yes . Mr. Pollock spec1f1ca11y acknowledged, Tr. 84, and Mr. Haters 

conclusively estab11shed , Tr . 353, 355, 357-61 , 394, 396-400, 410-12; Ex. No . 

209, Docs. 2 and 3, that the Mart1n Coal Un1ts were deferred by the Project 

and the UPS purchases . The Mart1n Coal Units were deferred 1n 1981 when FPL 

made the dec1s1on to stop spend1ng on the un1ts because 1t had dec1ded to 

accelerate the Project and enter the UPS AgreeMnt. Tr . 359, 362 <Haters> . 

WHhout the Project and the UPS purchases. the Martin Coa 1 Un1ts would have 

been built and wou l d have been needed as or,g1na11y projected . Tr. 358- 62, 

395-98; Ex . No. 209 , Doc. Nos. 2 and 3. From 1982 through 1988 the Martin 

Coal Units were the most econom1cal cho1ce to meet capacity needs absent that 

Project and UPS purchases. Tr . 395-98; Ex . No . 209, Doc . No.3. Even w1th 

lower load forecasts between 1983 and 1986, w1thout the Project and UPS 

purchases the Mart i n Coa 1 Un1 ts would have been needed to meet ioad and 
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reserve requirements In 1987, Ex. No. 209, Doc. No. 2, and It ~uld have been 

uneconomical to defer those un1ts rather than f1n1sh construction by the time 

the load forecasts were lowered. Tr. 472 <Waters>; Ex. No. 218 . FIPUG has 

fa11ed to establish that the Mart1n Coal Units were not deferred by the 

Project and the UPS purchases . 

PUBLIC COUNSEL: Public Counsel takes no position on this Issue as It app li es 

to this proceeding. 

STAFF ANALYSIS: See staff analysis of Capacity Deferral In Issue 2. 

ISSUE 12: ~re the ca~ac1ty defer , 1 benef1ts of the Marttn Coal Units 

appropriately included In the ca1culath,n of Actual Net Sav1ngs of which two 

thirds are recovered as add1t1ona1 dtprec1at1on on the 500 kV 11nes? 

RECOMMENDATION: Yes . 

POSITION OF PARTIES 

FIPUG: No. FPL's savings calculations do not recognize the less expensive 

options available to FPL to meet cust0t1tr needs , the prohibition of recovery 

on an Investment not used and useful, and the overstatement of claimed 

savings. See discussion of Issue 2. 

FPL: Yes . As Is clearly demonstrated in the testimony of Mr . Waters , the 

Martin Coal Units were deferred by the 500 kV Project and the UPS purchases . 

See, FPL Position on Issue 11. In the absence of the Project and the UPS 



Memorandum - Docket No. 890148-EI 
October 26, 1989 
Page 31 

purchases, the Mart tn Coal Untts would have been butlt and tn servtce by 1987 

and 1988 . Because these untts were deferred, FPL's customers have not had to 

pay the untts ' revenue requ1rt~~tnts, only UPS capactty payn~ents . In 

calculating Actua l Net Savtngs, 2/3 of whtch are recovered through the Factor 

as add\ttonal deprectatton on the 500 kV ltne, tt ts proper and conststent 

with the on Backout Rule to recogntze all Project savtngs <net fuel savtngs 

and capactty deferral savings> and all Project costs <UPS energy and capacity 

cos ts as well as foregone Marttn fuel savtngs> . Under tht Otl Backout Rule, 

any resulttng net savings are to bt recovered as addlttonal depreciation on 

the 500 kV ltne . FPL 1s not rtcover t 19 through the OBCRF any return on untts 

It has not but~t . 

PUBLIC COUNSEL: No. The assumpttons an~ C"~ t s upon whtch deferral •benefits" 

have been calculated are based on 1982 projecttons that would not have been 

applicable tn the 1987-1989 tt.aframe . 

STAFF ANALYSIS : See staff analysts of Clpactty Deferral tn Issue 2. 
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ISSUE 13 : Are there any o'l backout Project tax sav1ngs due to the change 'n 

the federal corporate 1ncome tax rate? 

RECOMMENDATION : There are no ta• sav1ngs assoc1ated w1th the ott backout 

project . However, Rule 25-17.016<4><e> requ1res the ut111ty to use 1ts actual 

cost of cap1tal for the recovery per1od . In Staff's optn1on, use of a 15 .61 

return on equ1ty overstates FPL's cost of equ1ty cap1tal and 1s therefore 

Inappropr iate at th1s t1me . In the absence of test1mony, Staff belteves that 

the reduced equ1ty return of 13 .61, used for th1s ut111ty 1n the tax sav1ngs 

docket, ts appropr1ate and more closeli approx1mates the ut111ty's actual cost 

of capt tal . 

POSITION OF PARTIES 

FIPUG: The refund due to ratepayers 1s not a result of the tax rate app11ed 

by FPL but 1s due to FPL's refusal to apply the 13.61 ROE to tts earn1ngs on 

the Project . 

In Order No. 20659, the eo..tss1on approved FPL's use of a 13.61 ROE 

for appltcat1on of the tax sav1ngs rule 1n 1987 . Th1s same amount was 

approved as the appropr1ate ROE for 1988. Order No . 18340. However , FPL has 

conststently refused to apply the 13.6l ROE to tts Investment 1n the ot 1 

backout project. Instead, FPL ut111zes a 15.61 ROE wh1ch ts the ROE 

authorized 1n 1ts 1984 rate case . Docket No. 830465-EI. FPL has no bast s for 

ut111ztng a 15.61 ROE on the Project . Exclud1ng the rate base and net tncomne 

assoclated w1th the Project resul ted 1n an understatement of FPL's t~x savtngs 

refund by $6.7 m1111 on 1n 1987 . Tr. 60 . 
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FPL: No. Consistent with Subsection <4><a> of the 011 Backout Rule, FPL has 

collectd only "actual tax tKpense" through as OBCRF. When the corporate 

income tax rate was lowered , FPL reflected thts lower rate tn Its otl backout 

filings . Consequently, there are no otl backout project tax savtngs. 

Moreover. as tax savings are deft ned tn the C:O.tsston's Tax Savings Rule, 

Rule 25-14 .003, there are no o11 backout project tax savings . 

PUBLIC COONSEL: No. The excess revenues collected by FPL through the oi 1 

back.out clause result from FPL ' s use of a 15.61. equtty return In determining 

revenue requtrements for the otl bac -out project . <See Public Counsel's 

discussion on Issue 6> . 

STAFF ANALYSIS:: For 1987 and 1988, FP'. has been required to refund tax 

savings in accordance w1th Rule 25-14.003, Flortda Adllllnlstratlve Code, 

Corporate Income Tax Expense AdjustMnts. In that rule, •tax savings" are 

defined as the •difference between the tax expenses for a utlltty calculated 

under the previously effective corporate tnca.e tax rates and those calculated 

under the newly effective, reduced corporate tncome tax rates.• For oil 

backout purposes, the uttl t ty has tncluded the current tax rates in its 

factor. FPL has been recovertng 1ncome taxes related to ot 1 backout at the 

current Income tax rates. Tax sav1ngs related to o11 backout do not extst . 

FIPUG Wi t ness Pol lock does not dispute th1s. <Tr. 245-246 . > 

W1 tnes s Poll ock states that the real 1ssue ts not whether tax savi ngs 

exist, but t hat t he return on equ1ty used for tax sav ings purposes Is h1gher 

than the rate of return used for ofl backout pl·rposes. Mr. Pollock states 
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... removal of that (o11 back.outl investment from the 
analysis and application of the income tax rule 
resulted in a lower return on equtty, with FPL's 
rema1n1ng regulated investment, whtch 1n turn would 
have had the affect of reducIng the refund ca 1 cu 1 a ted 
under the Income tax savt ngs ru 1 e . The pot nt Is not 
that there ts a different tax rate that's not being 
reflected, the point ts that there ts a d1fferent 
return on equtty that's being applted to one and 
that's betng tgnored for purposes of calculating the 
refunds under the ta x savings rule . CTr . 246> 

Staff agrees with Witness Pollock' s observation and has addressed the 

return on equity problem in Issues 2 and 6. Staff again recommends that the 

13.61 used for this uttllty In the tax savings dockets more close ly 

approximates FPL ' s cost of equity capt t~ l and should be used for the recove ry 

period of the oil backout project. 

ISSUE 16: Should FPL be required to refund these tax savings to customers? 

RECOMMENDATION : There are no tax sav1ngs from oil backout to refund . 

However . If 13.61 ts determined to be the appropriate ROE as Staff has 

proposed here t n, revenues from Apr I 1 , 1988 through September. 1989 shou 1 d be 

refunded to t he customers wtth tnterest. 

POSI TION OF PARTIES 

FIPUG : Yes . Add itionally , the COI'lllliss lon should direct FPL to Include the 

oi l back.out Investment , revenues and expenses In al l pending future tax 

savings ref und determi nat ions . 
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FPL: As framed by FIPUG, tht s issue as suMs there are o11 backout tax 

sav1ngs . As previous ly discussed 1n Issue 13, there are no o11 bark.out tax 

savings. FPL has only recovered "actual tax expense" through its OBCRF. 

Therefore, there are no oil backout tax savings to refund. 

As FPL notes 1n issue IV of its Brief, o11 back.out revenues. expenses 

and Investment should not be recognized ~ in the computation of FPL's tax 

savings refund. First. there are no o11 back.out tax savings to refund under 

either the 011 Back.out Rule or the Tu Savings Rule. Second , the Commission 

has clearly articulated and established the po11cy of separate accounting for 

o11 backout costs. Th1s is reflected, ,. Section <S> of the 011 Back.out Rule 

as "ell as the Commission's last rate ~ \se order for FPL. Consequently, FPL's . 

and the Commission's om1ss1on of the oil backout revenues , expenses and 

investment in calculattng FPL.'s tax savtngs refund 1s cons1stent "1th 

Commission policy and the tnstruction for the tax savtngs report forms . 

PUBLIC COUNSEL: There are no tax savtngs due from the otl backout clause . 

The Company has collected excess revenues by ustng a 15.61. equity return In 

determ\nlng revenue requtrements for the otl backout project. FPL should be 

ordered to refund all revenues collected through the oil back.out clause 

resulting from the use of an equity return above the stipulated ret\Jrn of 

13.61 <in the tax sav1ngs docket> from January 1, 1988 to date, "lth 

Interest. <See d1scuss1on on Issue 6.> 

STAFF ANALYSIS : As dtscussed 1n Issue 13, there are no tax savlngs to refund 

to customers from t ne otl back.out project. However, 1f FPL is allo"ed a 13.61 
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return on equity Instead of the 15.61 that the uttltty has been using, 

associated revenues from Apr11 1, 1988 through September 30, 1989 should be 

refunded to the customers with Interest. <See staff analysts of Return on 

Equity In Issue 2.> 

ISSUES OF LAH 

ISSUE 18: As a matter of law, can the Florida Public Service Commission place 

an accelerated depreciation surcharge on present customers to require ~hem to 

pay the full cost of trans11hston facl1 1t1es whtch are betng used to provide 

reliability and capac1ty tn three or ft.,ar years when the facllttles will be In 

used and useful service for 110re than ZS .)~ci ·· !l ? 

RECOMMENDATION: Yes, pursuant to Rult 25-17.016. 

POSITION OF PARTIES 

FIPUG: No. Section 366 .07, Flortda Statutes, requires a rate adjustment when 

rates are found to be unjust, unreasonable or unjustly dlscrtmtnatory. 

Requiring current custOMrs to pay the full costs of a project which will 

benefit future customers Is clearly d1scrlmtnatory. Current customers should 

not pay the full cost of a project that wtll be used for 25 years . 

In analogous s1tuattons, the Conll1sston has uttltzed a policy of 

1 ntergenerattona 1 equt ty to prohtb1t current custOMrs from recel vi ng a rate 

reduction at the expense of future customers; I .e . . the nuclear 

deconml sstonlng surcharge . 



Memorandum - Ooc~et No. 890148-EI 
October 26, 1989 
Page 37 

The concept of tntergenerattonal equ1ty should be used for t~e 

Project as well . Current customers should not be requtred to pay In two years 

for a project that will be used over many more years and wtll benefi t future 

customers. 

See also, Argument, Sectton I. 0., of FIPUG's Brtef whtch ln 

lncorporateo heretn by reference . 

FPL : There Is nothtng unfatr , unreasonably discrlmtnatory or undul y 

preferential regardtng the 011 Backout Rule or Its application to FPL . 

Consequently, the Commtsston has no statutory obligation under Sectton 366 .07 . 

Florlda Statutes, to revtse the OBCRF The custOCRers paytng revenues whlch 

have been ta~en as accelerated deprec atton on FPL's 011 Backout Project have 

enjoyed stgnlftcant savtngs as a result of the Project . The 011 Backout Rule 

simply authortzes the shartng of those savtngs until the Project Is fully 

deprectated. Even wtth allowing FPL to recover revenues and take accelerated 

depreclatton equal to two-thtrds of the Project's actual savtngs , current and 

past customers have benefited fr011 the Project and are better off than they 

would have been If the Project had not been butlt. Indeed. they have paid 

less than they otherwise would have 1f the Project had not been butlt . Now 

that the depreciable portion of the Project is fully depreciated, customers 

wlll benefit even more through reduced revenue requ t rements on the Project . 

FIPUG has had no less than 18 prtor opportuntttes to ratse thts 1ssue, which 

Is a dtrect chal lenge to the 011 Backout Rule . Its prior failures to ratse 

thts Issue shoul d be a watver of any right to raise the Issue now . 
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PUBLIC COUNSEL: Publtc Counsel takes no position on this issue. 

STAFF ANALYSIS: Chapt ~r 366.05<1>. Fl orida Statutes, gives the Commis sion the 

"power to prescribe fair and reasonable rates and charges .... " Thls broad 

grant of authority was validly exercised by the Commission when lt promul ga t ed 

Rule 25-17 .01 6, Florida Administrative Code . The rule speclficlally provides 

for cost recovery of a qualifying o11 backout project through the appi lcati on 

of an Oil Backout COst Recovery Factor. 

FIPUG contends that app11cat1on of accelerated depreciation , one of 

the components in the OBCRF, const1tutes d1scrtmtnatory ratemaktng as a matter 

of law. Thus, FIPUG 's argument bastcaP v constttutes an attack on the rule 

Itself, and as such, Is not properly rat sed tn thts docket . 

ISSUE 19: Is t here any legal basts for chargtng customers costs associated 

wtth utili ty generat ing plants that have not been butlt, are not under 

construction and are not presently projected to be butlt? 

RECD14ENOATION : This tssue 1s trrelevant . Staff notes, however, that the 

•avoided untt" rattonle ts t he saM as that used in setting ftr11 capac1ty 

pa,.ents for cogenerators. 
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POSITION OF PARTIES 

FIPUG : No. Sect1on 366 .06(1), Flor1da Statutes, requ1res that rates be based 

on: 

the actua 1 1 eg1t1mate costs of the property of each 
ut11tty company, actually used and useful tn the 
public service .... 

Emphas i s suppl i ed. A utility Is entttled to a return on Its propoerty wh i ch 

Is used or useful in the public service . Keystone Water Co., Inc . v . Bev i s, 

278 So.2d 606, 609 <Fla . 1973>. 

Units which are not currently bunt and wh1ch FPL has no Intention of 

ever constructing certainly do not meet th& cr1ttrton of used and usefu1. 

Therefore customers may not be charged •or any costs associated wl th such 

none xi stent units. 

FPL : The fac tua 1 prem1 se under 1 yl ng th1 s so-ca 11 ed 1 ega 1 Is sue Is tota 11 y 

erroneous and has not been established . As Mr. Waters poljted out In detail 

In hi s rebuttal testimony, there Is no recovery for costs of unbullt 

genera ti ng plants through the OBCRF. Tr. 389-93. "FPL does not now col lect , 

~r has I t ever collected, any of the revenue requirements associated with the 

deferred coal units. Mr . Pollock ' s statements are extremely misleading ." Tr. 

389 <Waters >. Hr . Water s went on to explain that cons 1 stent wl th Section 

<4><a> of t he 011 Backout Rule, "FPL Is recovering the cost of the 

transmission proj ect In the fo rm of addlttonal deprec i ation, not any r evenue 

requirements of the defe rred units . Mr . Pollock 's allegation that FPL Is 
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recover i ng the costs of facilities which are not used and useful Is totall y 

wrong." Id . The cost of the fac111tles on which FPL Is recovering a return 

through its OBCRF , the 500 k.V f ac111 t 1es, are unden i ably used and useful and 

properly subject to recove ry under Section 366.06, Florida Statutes . 

PUBLIC COONSEL : Public Counsel takes no posit ion on this Issue as I t applies 

to t hi s proceeding .. 

STAFF ANALYSIS : Although Staff believes this Issue to be Irre levant , it 

should be noted that the "avoided unit" r ationale , which FIPUG describes as 

charg ln~ customers fo r plants which have not been built, Is the same rationa le 

used In set ting f i rm capacity payments for cogenerators . 

FPL does not recover capacity cost~ associated with the deferred Ma rtin 

genera t i ng units . The Mart i n cost est1 ates are used only In calcula ting 

"Actual Ne t Savings" under the rule , two-tn\•ds of which are recovered as 

accelerated depreciat ion . Thus, FIPUG's argu~~ent that FPL collects a retu;-n 

on plant not "used and useful" Is fallacious . 

ISSUE 21: Does Rule 25-17.016<6>. F.A .C . • require the discontinuance of the 

011 Backout Cost Recovery Factor <OBCRF > when the transmission line costs are 

fully r ecovered? 

RECC»>4ENOATION : No. The transmission ltne itself Is only one component of 

the entire project . In any event, oil back.out cost recovery of projec t cos t s 

should not be discontinued until such time as they are Included In rate base. 
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POSITION OF PARTIES 

FIPUG: Yes . Rule 25-17.016<6 >. Florida Administrative Code. states : 

Once the costs of a quallf ted oll-bac~out project 
have been recovered, the applicabi l ity of t he 
011-backout Cost Recovery Factor shall termina te . 

According to FPL, t.,e project will be fully depreciated In Aug ust. 

1989 . At that time, according to the plain language of the rul e. FPL wil l 

have recovered all the costs of the Project and the OBCRF must terminate . 

There Is no support In the rule for continu i ng to recover ope rating and 

maintenance expenses and other expenses through the OBCRF as FPL sugge st s . 

See also. Argument, Section III , of FIPUG ' s Br ief which i s 

Incorporated herein by reference. 

FPL : Mo, and this represents a slight moo' flcatlon from FPL's posltlo~ In I t s 

Prehearlng Statement because FPL misread FIPUG ' s Issue . FPL does be lieve that 

Subsection <6> of the 011 Backout Rule req~lres termination of the OBCRF once 

the costs of the qualified projects have been c011pletely recovered, and that 

was the Issue to which FPL took a postt1on 1n Hs Prehearlng Statement 

Unfortunately , FIPUG's framing of this 1ssue was 11m\ted to the ful l recovery 

of transmission l ine costs. As Staff correctly points ou t , the transmis sion 

li ne Itself Is only one component of FPL ' s entire 011 Bac~out Proj ect . The 

OBCRF should not be terminated until all Project costs are fu l ly recovered, or 

the remaining UPS Project costs <non-depreciable land , prepaid ta ~es. UPS 

capacity charges and other O&M costs> are Incl uded In new base ra tes as 

envisioned In Section <4><c> and <d> of the 011 Backout Rule . 
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PUBLIC COONSEL: Pub11c Counsel takes no pos1t1on on thts tssue as It app li es 

to this ~roceedtng. 

STAFF ANALYSIS : FIPUG correctly states that the OBCRF must terminate when 

costs of the project have been recovered. Although the transmtsslon line 

should now be fully deprectated, the ltne 1tself ts only ont c~ponent of the 

entire project. Therefore, according to the rule, cost recovery must continue 

until all project costs are fully recovered or art tncluded tn rate base. 

ISSUE 26 : Whether FIPUG's argument th .. the recovery of o11 back.out project 

costs through an energy-based charge 1 .. unfatr and unduly d1scrlm1natory Is 

barred by the doctrines of res judtcata an~ ad•1nlstrattve f1na11ty? 

RECOMMENDATION : Yes. 

POSITION Of PARTIES 

FI~: No. Chapter 366, Flor1da Statutes, contains numerous sections which 

de.,..strate that 1t 1s not only the eo-tsston's r1ght, but 1ts duty, to 

.onttor the rates charged by electric uttl tttes to ensure that t hey are i10t 

dtscrt•tnatory and to mod1fy those rates 1f they become dhcrt111lnatory . See, 

L e ., sections 366 .04<1>. 366 .05<1>. 366.041<1> and 366.07, Flortda Statutes . 

The CO..t sslon's responsibi li ty to supervise rates ts ongoing . 

The evidence demonstrated that the ujor portion of the costs which 

f low through the OBCRF are UPS capacity charges and that such costs are 
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demand-re l ated because FPL purchases UPS capactty In order to maintain system 

re ltab11tty. Tr. 83-86. The evtdence further demonstrated that 18.31. of oil 

backout costs are recove red from the GSLD/CS rate classes and that this Is 281. 

hi gher than those classes ' cost responstbl 1 I ty would be If such costs ~ere 

treated In the same ~ay as other demand-related costs . Exh1btt 610. !t Is 

unduly discriminatory to charge the GSLD/CS classes rates ~hlch are 281. higher 

than their corresponding cost responstblltty . Tr . 82 . 

See also, Argument , Sectton VI, of FIPUG's Brief ~htch Is 

Incorporated herein by reference. 

FPL: Yes, as outlined and developed fully In tssue II In FPL ' s Br1ef . FPL's 

di scussion of thh Issue in tts Brtef 1 s Incorporated by reference as a ~.:rt 

of Its position on this Issue. 

PUBLIC COUNSEL: Publtc Counsel takes no po~ 1tlon on thts tssue . 

STAFF ANALYSIS: Staff agrees wtth FPL's posttton on thts Issue: the 

ec.ttssion has consistent ly rejected FIPUG's claht that recovery of project 

costs through an energy-based charge ts unfatr and dtscrl•lnatory. The 

Ooctr1ne of Administrative Flnaltty 11andates that the eo.mtsston once more 

reject the argument. Staff would dtrect the Commission's attention to 

Appendix A of the utility ' s brief. entitled *FIPUG'S Six Prior Argument s That 

An Energy Based 011 Backout Charge is Unfair or Inequitable". FPL details the 

ftve previous dockets In whi ch FIPUG has made this argun~ent : Docket No . 

810241 <the adopt ion of t he otl backout rule> . Docket No . 820155-EU <FPL and 

Tampa Electric Company' s o i l backout project qua1tflcatlon>. Docket No . 
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820001 -EU <FPL's tntttal oi l backout cost recovery tn the fuel docket>. Docket 

No . 820097-EU <FPL ' s 1982 rate case>. and Docket No. 830465-EI <FPL's 1984 

rate case >. FIPUG's attempts to raise the same ttred arguments In this docket 

should similarly be rejected. 

ISSUE 27: Whether FIPUG' s requested re11ef to dtscontlnue recovery of ot 1 

backout project costs 1 n an energy-based ol 1 baclc.out charge Is 1 ncons Is tent 

with Rule 25-17 .016 and t herefore not perMitted by Section 120.68<12><b>. 

Florida Statutes? 

RECOMMENDATION: Yes. absent 1ncluston of the project tn rate base. 

POSITION OF PARTIES 

FIPUG: No . Section 120.68(12><b> requ1rt. ~ tile appellate court to remand a 

case to the agency If the agency's exerctse of dtscretlon ts Inconsistent with 

an agency rule. However, FIPUG's request that recovery of otl backout project 

costs not be made through an energy-based charge ts not Inconsistent with any 

ec-tsston rule. 

Rule 25-17.016 does not specify how otl baclc.out project coo)ts shall 

be recovered. It doe s not specify that they be recovered through an 

energy-based charge. 
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Further , recovery of the OBCRF through an energy-ba~ed charge Is 

dt scr tmlnatory and violative of numerous provision of Chapter 366 . Sfe Issue 

26 . Thus, an Interpretation of Rule 25-17.016 to require collectton of the 

charge In this manner ~ould votd the rule on the basts that tt Is an tnvalld 

exerci se of legtslatlve authortty. Section 120.56<1>. 

FPL: Section 120.68<12 ><b> states that a court shall re.and any case to an 

agency If It finds the agency's nercfse of dfscretton to be "Inconsistent 

"tth an agency rule. .. Under the preunt Otl Backout Rule. tf the C011111tsston 

authorizes the recovery of oil backout project costs through an OBCRF, 1t must 

authorize an energy-based otl backout charge. That ts the t•port of 

Subsectton C4>Ce> of the Rule and the interpretatton gtven the Rule by FIPUG ' ) 

"ttness "hen the rule was adopted. Cab A; Tab s. Transcrtpt excerpt from 

Docket No. 810241-EU at 186). COns~ 1uently, FIPUG;s requested relief to 

dtsconttnue recovery of oi l backout projec4 ~osts through an energy-based otl 

backout charge ts tnconst stent wtth Rule 25-17.016. and tf the Commtss1on were 

to grant FIPUG's requested relief. tt would be grounds for re~~and under 

Sect ton 120.68<12><b>. Flor tda Statutts . 

PUBLIC COUNSEL : Pub1tc Counsel takes no posttton on thts tssue. 

STAFF ANALYSIS : Rule 25-17.016 <4><e>. F.A.C .• requires that "The 011-Backout 

Cost Recovery Factor appl tcable to a qua11fted ot 1-backout project sha 11 be 

esttmated every sh mont hs tn conjunct1on wtth the Fuel and Purchase Po"er 

Cost Recovery Clause . .. . " and t hat "A true- up adjustNnt. wtth tnterest . shall 

be made at the end of each s tx-month per 1 od to reconc 11 e d tfferences between 
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esti11c1ted and actual data . .. Thus, FIPUG's clat• that thts rule does not 

specify how project costs be recovered ts confustng. Although sectton <4><e> 

does not specify that the o11 backout cost recovery factor be applied on an 

energy basis, an energy-based charge ts cons tstent wHh the ru 1 e. Indeed, t t 

ts dtff1cult to concetve of any non-energy based recovery scheme whtch would 

be conststent wHh thts sectton of tht rule. Thus, FIPUG's pos ttl on on this 

issue is inconsistent with the rule. 

Sectton <4> <b> of the rule aandates that certain otl backout projects 

•sha 11 be recovered through the Ot 1-Backout Cost Recovery Factor untt 1 such 

ti-e as these costs are Included tn the base rates of the utt 1 tty . u Absent 

Inclusion of these costs tn FPL's base rates, any termtnatton of FPL's on 
Backout Cost Recovery Factor would be ' nconststent wHh Rule 25-17 .016(4)(b), 

and therefore not permi tted by Section ' 20.68<12><b>, Flortda Statutes. 

ISSUE 28 : Whether FIPUG has wa' ved tts abtl tty to challenge or t s estopped 

fr011 cha11engtng the use of the Marttn Coal untts In calculating deferred 

capacity savtngs to be used In the calculatton of Actual Net Savings stnce 

they have tn three prtor proceedtngs , tn whtch they were a party, fa11ed to 

ratse the tssue, not objected to st1pulated Factors and fatled to request 

reconsideration? 
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RECOHHENOATION : Yes . FIPUG watved any objectton for those periods. However, 

this issue is irrelevant . Had FIPUG objected tn any of the three pr1or 

proceedings in whfch deferred capactty savtngs were calculated usfng the 

deferred Martin Coa 1 unl ts, the Rule ~ld have requt red the same result: 

Once approved , recovery of the project conttnuts. 

POSITION OF PARTIES 

FIPUG: Thfs issue relates to FIPUG's abtltty to contest the use of the Narttn 

Coal un1ts tn calculating deferred capac1ty savtngs. FIPUG ts not estopped 

from rafstng this tssue for the same reasons tt ts not barred from contesting 

the collectton of the OBCRF through an energy-based charge . See dtscusston of 

Issue 26. Any action whtch a uttltty takes whtch subjects customers to 

dtscrtmtnatory rates ts subject to revtew by this CO..tsston , on the 

eo-\sston's own motton, or upon showtr,:l by an affected party. 

FPL : Yes. Be~tnntng tn 1987, tn three ~ il ackout cost recovery proceedtngs 

prtor to FIPUG's petttton FPL explained tn tts testt.any that tt was 

recogntzlng the Project ' s capactty deferral benefits tn cOIII)uttng Actual Net 

Savings and seektng to recover two-thtrds of the Actual Net Savings as 

revenue. This was consistent wtth the 011 Backou t Rule . FIPUG and Pub~ !c 

Counsel had nottce from FPL's ott backout ftltng as well as a 1982 Commission 

Order that the hsue of the Project's capactty deferra l benefits would be 

addressed fn 1987 . By fat lt ng to ratse the tssue of whether capactty deferral 

beneffts were properly quanttfled tn any of the three proceedings, FIPUG and 
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Publtc Counsel watved the tssue. Rule 25-22.038<S><b>2, Flortda 

Admtnhtrattve Code . Tht1r attHPt to resurrect the tssue 1n thts proceedtng 

1 s an unttmely 1110tton of reconstderation whtch ts not permtsstble . Rule 

25-22.060<l><d>. Flortda A0.1ntstrattve Code. 

PUBLIC COUNSEL : No. In none of those prtor proceedings dtd the Conwnlsston 

make a dectston that, tn Jtght of tts Order No . 11210. the assumptions and 

costs of the deferred Marttn units were reasonable at the t imes FPL included 

them tn 1ts calculatton of net savtngs. 

STAFF ANALYSIS : The tssue of estoppel or watver of ab111ty to challenge the 

use of the Marttn Coal un its tn calculating deferred capacity savings for use 

tn the calculation of Actual Net Savings pursuant to the Ott Backout Rule ts 

Irrelevant. Even 1f FIPUG had objected. unsuccessfully, tn any of the three 

prt or proceedings tnvolv1ng the use o,. the deferred Marttn Coal Untts, the 

fact rematns that at thts potnt , t •'• use of deferred capactty benefHs tn 

calculattng Actual Net ~vings h cons, c;tent wHh the rule, and ha: been 

approved by the eo-tsston. According to Section <4><d> of the 011 Backout 

Rule, "Once approved by the Conntsston, the costs of a qualtfted otl-backout 

project shall conttnue to be recovered through the 011 Backout Cost Recovery 

Factor unttl such tt.e as they are included tn the base rates of the 

uttllty ." FIPUG's objectton to the use of capacity deferral benefits tn 

computtng Actual Net Savtngs a.ounts to a request that the ~tsston 

retroact ively disapprove recovery of these costs. Although FIPUG ts not 

precluded fra. contesttng the Marttn Unit cost estt.ates tn upcomtng periods, 

FIPUG ~hould not be allowed to contest the fact of approval. 
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ISSUE 29: Whether the requested refund of otl backout revenues would 

constitute Illegal retroact1ve ratemak1ng? 

RECOMMENDATION: Yes. 

POSITION OF PARTIES 

FIPUG : No . The refund of tiiJ)roperly collected accelerated deprec1atton does 

not constitute retroactive ratemak1ng. The 1 ssue of refundIng funds 

Improperly collected through an ongo1ng adjust .. nt clause was directly 

addressed by the Florida Supre• Coturt tn Gulf Power Co. v. Florida Public 

Service Commission, 487 So .2d 1036 <Fla. 1986>. 

In Gulf Power .: the Court addressed the propriety of refunds for 

montes Improperly collected through the fuel adjustment charge . The Court 

laid to rest the argu•nt that sue . a refund would constitute retroactive 

ratemaktng . The Court held : 

Nor do we 
proh1b1ted 
The fuel 
proceedtng . 

ftnd that the [refund] order constitutes 
retroacttve rateuktng fuel adjust111nt . 
adjust111nt proceeding 1s a continuous 

Id. 1037 . Thus, the eo.tsston has the authortty to adjust or disallow 

revenues previously collected through an adjustMent clause. 

FPL: Yes. In th1s case FIPUG seeks a refund of revenues whtch have already 

been collected by Florida Power & Ltght CoMpany. Such a refund would be an 

effecttve reductio" to the rates FPL previously charged. The Commission has 
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·~ .. 

no authority to make retroactive ratemaktng orders. Ctty of Mtamt v. Flortda 

Publtc Service Comm1ss1on. 208 So. 2d 249 <Fla. 1968>. 

PUBLIC COUNSEL : No. 

STAFF ANALYSIS: Project expenses collected after March, 1988, are sttll 

properl y subject to COMmtsston scruttny. Staff disagrees wtth FIPUG's 

position that all otl backout revenues may be properly refunded. FIPUG points 

to the Florida Supreme Court decfs1on 1n Gulf Power Co. v. Flori<!4 Public 

Servtce Conlntsston , 487 So. 2d 1036 <Fla. 1986> as support for the position 

that funds collected through the fuel adjustment clause may be refunded. 

However, that case dealt wtth the refund of fuel expenses imprudently 

incurred. The Supreme Court uphe 1 d the Commts s ion's order of a $2 , 200,000 

refund of excessive fuel costs, potnttng out that the "authortzatton to 

collect fuel costs close to the thL they are tncurred should not be used to 

dtvest the c~tsston of the jurtso' ctton and power to revtew the prudence of 

these costs." Thus. the dectston was ~r~~d cated on the Collmtsston's ab111ty 

to revtew the prudence of the uti11ty's fuel expenditures. which ts not 

analogous to the reltef requested by FIPUG: retroacttve dhapproval of the 

project for cost recovery purposes. FIPUG has presented no evidence that FPL 

imprudently incurred expenses . FIPUG's clatms amount to an attack on the 

app l tcation of the 011 Backout Rule rather than a request for scrutlny of 

proj ect expenses 
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On February. 1989. FIPUG and FPL entered Into a stipulation regarding 

oil backout Issues raised In connectton w1th the February hearing In Docket 

No. 890001-EI . The stlpulatton. whtch was attached to Order No . 20784 as 

Attachment 0, spectfted that FPL would present evidence at the February 

heart ng regard1 ng the settl ng of the Ot 1 Backout Cost Recovery Factor, and 

that FIPUG would defer presentation of Its position on these Issues unti l such 

time as they were decided In a later scheduled hearing or rul t ng. Tht parties 

also agreed on the effect of deferral on any refund: 

"If any adjustment Is made to FPL's OBCRF as a 
result of the proceedings In a later scheduled heartng 
In Docket No. 890001-EI and/or Docket No. 8900148-EI, 
as a result of cons tderatlon of the [08CRF Issues), 
any a.ounts ordered to be refunded shall be subject to 
refund as though the Coalml ss ton had cons 1 de red and 
reached a decision ~n the [08CRF Issues) tn the 
hearing held on Febr Jary 22 [1989] tn Docket No. 
890001-EI . ... II 

At the February 1989 hearing. the eo.n1sslon exa11tned otl backout 

cost recovery for three tiM per1ods : the projected per1od of April , 1989 

through September , 1989, the estimated period of October, 1988 through March, 

1989, and the ftnal true-up period of April. 1988 through September, 1988 . 

Since revenues recovered as far back. as Apri l. 1988 were approved . subject to 

the parties' stipulation, FPL would be tn no position to complain about 

retroactive ratemaklng regarding these ttme periods. 
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ISSUE 30: Hhether FIPUG ' s argument that FPL cost estimates for the Mart i n 

Coal unlts are overstated should be heard? 

RECOMMENDATION : No. 

POSITION OF PARTIES 

FIPUG: Yes . The 1ssue of the Martfn Coal Untt cost estimates are an integra l 

part of the appropriateness of FPL'i collection of revenues r~ lated to 

accelerated depreclat lon. See Issues 2. 11 and 12 . Thus, 1t Is an Issue 

w1th1n the scope of the issues ra1sed 1n FIPUG's Pet1t1on and recO<jnlzed by 

all parties as an 1ssue perttnent to thfs proceed1ng. 

The only basis: for the collection by FPL of any accelerated 

deprec1at1on at all ts the 1nclus1on of these "deferred" un1ts ln Its 

calculation of net savfngs. Tr. 60 61. FPL's assumptions 1n regard to the 

tlming and cost of the Martfn u~ lts are related to how the amount of 

accelerated deprectatton was calculate 1. For example, FPL has relied on the 

orlglnal cost est1.ates of construct1ng the unfts <adjusted only for the 

difference l n escalat1on rates) . Thfs has sfgnff1cantly inflated the deferred 

capacity benefits. Tr . 92. and thus fnflated the amount of depreciation . 

Sim11arly, FPL's estimate of when these unfts would have been bu11t also 

Impacts the deprec1at1on calculat1on . 

FPL : No . The pleadings of thts case properly frame the Issues and scope of 

the controversy. Nowhere in FI PUG 's Petition was 1t al leged the FPL 's cost 

es tlmates for the Hartl n Coa 1 Units we re overstated . This defect 1 n FIPUG ' s 



Memorandum - Docket No. 890148-EI 
October 26, 1989 
Page 53 

pleading has been pointed out, and FIPUG has elected not to cure l t . 

Consequently, this argument should not be heard because 1t Is outside the 

scope of the proceedings, and FPL objected to 1t being outside the scope of 

the pleading . 

As pointed out In Issue III 0 in FPL's Brief, even If this Issue ls 

hear d , the record does not support FIPUG's claims . The record shows that the 

cost estimates used by FPL for the Martin Coal Units are reasonable and 

repr esentative of what FPL would have spent without Its 011 Backout Project . 

PUBLIC COUNSEL: Yes. The C01m1lsslon has never passed on the reasonableness 

of the assumptions used to quanttfy the Marttn Unit cost esttmates. FPL asked 

for approval of the assi.HIIpttons underly1ng tts estimates tn 1982, which the 

C011111lsslon rejected. FPL has never sought nor received expltc1t approval of 

Its assumptions or cost est1aates based on those assumptions. 

STAFF ANALYSIS: See staff analysis of C&pactty Deferral In Issue 2. 

1180E 


