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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE : Adoption of Emergency 
Rule Amendment 25ER89-l to Rule 
25-14 . 003 , F . A.C., Corpora te 
I ncome Tax Expense Adjustment . 

) 
) 
} 
) 
) 

~I~N~R~E~:---R-e_V_l~S-1~0-n--o~f~R-u~l-e-----------) 

25-14 . 003 , Corporate Income Tax ) 
Expense Adjustment Rule : Midpoint) 
and Additional Changes . ) _________________________________ ) 

DOCKET NO . 891296-PU 

DOCKET NO . 891278-PU 

ORDER NO . 22353 

ISSUED : 12-29-89 

NOTICE OF ADOPTION OF EMERGENCY RULE AMENDMENT 

NOTICE IS HEREBY GIVEN THAT the Commission , on its own motion 
and pursuant to section 120 . 54(9) , Florida Statutes , has adopted 
emergency rule amendment 25ER89-l to Rule 25-14.003 , F.A. C . 

The emerge ncy rule was filed with the Sec r etary of State on 
December 21 , 1989 , and is effective January 1 , 1990 . At tached is 
a Notice of Eme rgency Rule that will appear in the December 29 , 
1989 , edition of the Florida Administrative Weekly . 

By Direct ion of the Florida Public Service Commission , 
this 29th day of December 1989 
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FLORIDA PUBLIC SERVICE COMMISSION 

DOCKET NO . 891296-PU 

DOCKET NO . 891278-PU 

RULE TITLE : 

Corporate Income Tax Expense Ad justments 

EMERGENCY RULE NO .: 

25ER89 - l 

RULE NO .: 

25-14.003 

SPECIFIC REASONS FOR FINDING AN IMMEDIATE DANGER TO THE PUBLIC , 

HEALTH , SAFETY OR WELFARE: 

One of the changes in the Tax Reform Act of 1986 was a 

phased-in reduction of the tax rates applicable to taxable income. 

That change is the subject of Rule 25-14 . 003 , F . A. C. That rule 

measures the effect of the tax rate changes against an ea rnings 

test ; it is not a di r ect pass-through of tax savings or increases . 

The full effect of the rate change on earnings could not be 

determined until after the first full year of experience under the 

new cates. Sixteen regulated companies experienced tax savings in 

1987 and 1988 . All had earnings at a level that required some 

earnings be used to benefit the ratepayers either by means of a 

r efund or through an adjustment to depreciation expenses . It has 

been established that there is a consistent ea rnings pattern that 

can be assumed to be attributable to the tax savings resulting from 

the rate change . Based on 1989 su rveillance reviews , it appears 

that seven companies wil l e xperience continuing savi ngs in 1989 and 

subsequent years that , when current market financial market 
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conditions are recognized , will result in additional refunds or 

adjustments. 

When Rule 25-14 . 003 , F .A. C., was adopted , it was not 

anticipated that the size of tax rate c hanges would be as large as 

it has been nor was it anticipated that tax rates would be stable 

for the length of time they have been. Also , the current rates of 

return do not reflect the current cost of capital. These 

unanticipated effects can now be demonstrated to adversely affect 

the ratepayers of some companies , unless steps are taken . 

Thus , there is now an excellent basis on which to proceed with 

adjustments to utility rates and charges . At the October 31 , 1989 , 

agenda , the Commission formally initiated rulemaking on , among 

other things , the changes to the definition of midpoint a nd the 

method of tax savings disposition and opened two separate dockets 

to reduce the rates and charges of TECO and Peoples Gas . A hearing 

has been set for January 29 , 1990 , i f requested , on the rule 

amendments. 

Public Counsel filed a petition with the FPSC for emergency 

r ulemaking based on the concern that the ratepayers will be harmed 

by the passage of time required to amend the rule . The concern is 

that monies will be lost to the ratepayers between January 1 , 1990 , 

and the effective date of any new equity return that may be 

established as a result of any rule amendments that may be 

adopted . A critical point has been reached where the magnitude of 

the problem can be seen. 
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The existence of these circumstances require emergency 

rulemaking . Moreover , failure to act affects utility ratepayers , 

not governmental agencies o r employees . 

By using emergency rulemaking, the Commission addresses the 

concern that in some cases : (a) the magnitude of the overea rnings 

problem has now been identified ; (b) the overearnings appea r 

material ; (c) the return on equity (ROE) established in the last 

r ate case is obsolete ; (d) p st use of stipulations to a lower ROE 

for individual calenda r years is not a viable long-term solution to 

permanent tax rate reductions ; (e) cor porate tax rates at the 

Federal level d1d not increase as anticipated these last two 

years . Further, if the rule is not amended as of January 1, 1990 , 

the Commission ' s ability to effect a refund or rate reduction for 

all of 1990 is in doubt due to a concern regarding re t roactive 

ratemaking. 

While the legal issue of whether improper retroactive 

ratemaking would result should the Commission simply proceed under 

regula r rulemaking , the amount of money involved dictates that the 

FPSC not take the risk . The ma teriality now is known . The total 

tax savings subject to refund and relating to the Tax Reform Act of 

1986 for Florida utilities was approximately $336 million in 1988 . 

The impact of the emergency tax rule is difficult to quantify , 

because the appropriate return on equity for 1990 has not yet been 

established , and the actual earnings and tax savings for 1990 

cannot be known conc1usivPly until after 1990 . 
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However , based on da t a from 1988 , there is a potential harm to 

ratepayers of approximately $180 million if this emergency rule is 

not adopted. 

This emergency rule will give the FPSC the flexibility to 

proceed i n the best way to protect the ratepayers. The addition of 

the language •or other adjustments~ enables the FPSC to require 

rate reductions/inc reases as well as refunds or additional 

collections. 

REASONS FOR CONCLUDING THAT THE PROCEDURE USED IS FAIR UNDER THE 

CIRCUMSTANCES: Thi s emergency rule was considered at a December 5 , 

1989 , public mee ting of the FPSC , at which i nterested persons were 

a llowed to address the merits of the rule. Ample not i ce was 

provided to the utilities regarding this emergency rulemaking . On 

November 6 , the Public Counsel filed the Petition for Initiation of 

Emergency Rulemaking on the rule. That Petition was served upon 

c ounsel for Florida Power and Light Company , Tampa Electric 

Company , Southern Bell , and some counsel repres enting wat er and 

sewer ut ilities . In addition , newspa per articles around the state 

appeared regarding the petition . 

Also , permanent rulemaking proceedings , with a January 29 , 

1990 , hearing date , are unde rway to remedy the long-term problems 

of t he tax savings . 

Notice of this rule will be published in the ne xt available 

issue of the Florida Administrative Weekly. 
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SUMMARY OF THE RULE: This rule allows the Commission to apply the 

most recent Commission approved Return on Equity to calculate the 

corporate income tax e xpense adjustment. In addition , it permits 

the PPSC to apply rate reductions or increases i n addition to 

mandating refunds for additional collections . 

The rule revisions to Rule 25-14 . 003 in Docket No . 861190-PU , 

which have been filed with the Department of State , will become 

effective on January 1 , 1990 . Therefore , this emergency rule will 

not apply to t h~ water and sewer companies . 

THE PERSON TO BE CONTACTED REGARDING THE EMERGENC! RULE IS: 

Tr 1bblc , Directo r of Records and Reporting 

THE FULL TEXT OF THE EMERGENCY RULE IS: 

25-14 . 003 Corpo rate Income Tax Expense Adjustments . 

(1) Definitions. For the purposes of this rule, the 

following definitions shall apply : 

Steve 

(a) • Tax Savings. • The difference between the tax e xpenses 

for a utility or regulated company calculated under the previously 

effective corporate income tax rates and those calculated under 

newly effect ive, reduced corpora e income tax rates. 

(b) • Tax Deticiency .• The difference between the tax 

expenses for a utility or regulated company calculated under newly 

effecti ve , higher cor porate income tax rates and those calculated 

under the previously effective corporate income tax rates . 

(c) •Associated Revenues .• Those r evenues resulting from the 

appl ication of a utility ' s or regulated company's revenue expansion 
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factor to a tax savings or tax deficiency. The tax rate to be used 

in calculating the revenue expansion factor shall reflect the tax 

rate at wh1ch the utility or regulated company recognizes the 

effect of t ne refund , collection o r other adjustment on its tax 

return. 

(d) • Prev iously Effective . · Refers to the corporate income 

tax raLe us ed in a utility ' s or regulated company ' s last rate case 

or earnings review shew-ea~se proceeding , or used in the last 

tax expen~e ad j us tment by the Commission , whichever occurred most 

r ecent ly . 

(e ) •Tax Rate . • The statutory tax rates , both federal and 

sta te , applicable t o utility o r regulat ed company income , including 

any s urcharges , minimum taxes , and other ad justments to the basic 

percentage tax rates. 

(f) •Midpoint. • The midpoint of the range of ra te of return 

calculated as the weighted average cost of capital for the pe r iod 

of time covered by the tax adjustment report required in subsection 

(4). The weighted average cost of capital shall be 

calculated using the current embedded cost of fixed rate capital , 

the actual cost of short term debt , zero cost for all investment 

tax credits , the cost of common equity that is the most recent 

Commission approved return on equity, and the actual cost of other 

sources of capital . The capital st ructure used shall be the 

company ' s actual capital structure adjusted to reflect all 

regulatory adjustments . eE-ret~rn-appreved-by-the-€emmiss~en-in-
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(2) Tax Savings Refunds or Other Adjustments Approved by the 

Commission . In accordance with subsection (5) of this rule and 

using a calendar year as the basis of the calculation: 

(a) When , during the reporting period desc ribed in parag raph 

(S)(a) below , a utility or regulated company is earning a rat e of 

r e turn which is at or above t he midpo i nt of its authorized range 

computed in accordance with s ubsection (l)(f) and without 

conside ration of a tax rate reduction , the uti lity or regu lated 

company shall make an ad j ustment approved by the Commission or 

r e fund all associated revenues as describe d in paragraph S(c) . 

(b) When, during the reporting period described in paragraph 

S (a) below , a utility or regulate d company is ea rning a rate of 

return which is below the midpoint of its authorized range 

computed in accordance wi th subsection (l)(f) and without 

consideration of a tax rate reduction, the utility or regulated 

company shall make an adjustment approved by the Commission or 

refund only those a s sociated revenues which cause the utility or 

regulated company to earn in excess of tha~ midpoint , as described 

in paragraph S(c). 

(3) Tax Def iciency Collections or Other Adjustments Approved 

by the Commis sion . In accordance with subsection (5) of this rule 

and using a calendar year as the basis of the calculation: 
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(a) When , during the reporting period described in S(a) 

below , a utility or regula ted company is earning a rate of return 

whic h is at o r below the midpoint of its authorized range computed 

in accordance with subsect ion (l)(f) and without consideration of 

a tax rate increase , the utility or r egulated company shall make 

ot he r adjustments approved by the Commission of or collect all 

as sociated revenues , as described in paragraph S(c) . 

(b) When , during the reporting period described in S(a) 

be l ow, a ut i lity or regulated company is earning a rate of return 

wh i c h is above the midpoint of its authorized range computed in 

accordance with the provision of subsection (l)(f) and without 

con s ideration of a tax rate increase , the utility o r regulated 

company shall make other adjustments approved by the Commission or 

collect only those associated r evenues which cause the ut i lity or 

r egulated company to earn below that midpoint , as desc r ibed in 

paragraph S(c) . 

(4) Reporting Requirements. Following a tax rate change , 

each utility o r regulated company shall furni s h a r eport , o n the 

form prescribed by the Commission , Form PSC/APA l ) , which is 

incorporated into this rule by reference . Form PSC/AFA l ( ) , 

entitled • Rule 25-14 . 003 Co rporate Income ax Expese Adjustments •, 

was effective ( and may be obtained from the Commission ' s 

Division of Auditing and Financial Analysis. A utility or 

regulated company is not precluded from providing tax adjustment 

information of its choice in addition to that prescribed by Form 
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PSC/AFA 1 ) . The report shall be required each year until the 

utility' s or r egulated company ' s rates and charges are adjusted to 

r eflect the newly effective tax rate . en-e~-be£e~e-Hateh-lst-e£ 

eYe~y-year-£eilewin~-a-taM-~ate -ehan~e7-eaeh-~tility-er-~e~ijiated 

~he-eemmissien7 The report shall cover only the prior calendar 

year and shall be due on or before fifteen day s after t he due 

date , includ ing authorized extensions, of the Annual Report 

r equired by Rules 25-4 . 018 , 25-6 . 01 4, 25-7.01 4, and 25-30.110 . 

d~~in~-whieh-the-taM-fate-ehan~~-wae-e££eetiYe~ 

(5) Pr ocedu res . 

(a) RefundsLet collections o r other adjustments approved 

by the Commission shall be calculated from the e ff ecti ve date of 

any tax rate change th r ough the end of the calendar year . If the 

t a x rate change is in effect for only part of a tax year , the 

r e fundLet collection or other Commi ssion adjustment shall be 

calculated in accordance with the utility ' s o r regulated company ' s 

c us tomary accounting treatment as authorized by the federal o r 

state taxing authority for tax rate changes which occur during a 

tax year. For years subsequent to the year in which the tax 

cha nge became effective , tax savings or tax deficiencies shall be 

calculated for the e ntire calendar year or fo r the portion of the 

calendar year prio r to the effective dat~ of the next tax change. 

(b) A further change in the tax ra te shall e nd one period of 

compliance and initiate a new period but shall not affect any 
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refundLe~ collection or other adjustment approved by the 

Commission already ~n prog ress pursuant to this rule. 

{c) Together wi th the f~~ai report described in subsection 

(4) of this rule , each utility o r r egulated company shall file a 

petition containing a calculation of and the method fo r 

refundingLe~ collecting or otherwi se disposing of any tax 

savings or deficiency fo r the tax year of the report . The 

Commission will review and evaluate the petit ion and suppor ting 

data , and either approve it , approve it with modification , o r deny 

it ; an oppo rtunity for a hearing on the Commission ' s decision will 

then be provided , if requested . ~he~eafeet7-ehe The utility or 

regulated company shall either make the refund to or collect the 

deficiency from its e xisting customers in accordance with 

pa ragraphs (e) and (f) of this subsection7 or make another 

adjustment as directed by this Commission. 

(d) Upon its own or other motion , the Commission may 

dete rm ine that a refundLe~ collection or other adjustment for a 

particular year is impractical because i ts amount will not warrant 

the expense of making the r efundL e~ collecting the deficiency 

or making another adjustment . In such an event , no r efundL e~ 

collection or other ad justment will be mude for that year . 

(P) The utility or regulated company may make any refund or 

collection either as a lump sum payment o r billing or in monthly 

installments not to exceed t welve (12) months . such r efunds shall 

be made i n accordance with Rules 25-4 . 114, 2 5-6. 109 , 25-7.091 , and 
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25 -30 . 360 . e~ such collections shall be made to or from current 

customers of the utility or regulated company at the time that 

s uch ~ef~~ee -et collections are to be effected. i~-ei~het 

eYe~t7-the The utility or regulated company shall refund or 

col lect the amount wi th inter est accruing on any outstanding 

ba l ance from the date of overcollection or underpayment . 

fnte~eet-shall-~e-eet-~y-the-eeMmiseien The date of 

ove rcollect i on or underpayment 1hall be the later of the date the 

tax rate change was effective or the first of the year for which 

the report is being fi l ed . If a tax rate change was phased in 

ove r a period of time , then the date of overcollection or 

underpayment shall be the later of the date when tax rate change 

was effective or the date the the eff~ct of the tax rate change 

was recognized as such by use of a blended tax rate . If the 

utility o r r egulated company is unable to show when over ­

collections o r underpayments occu rred , then the tax sav i ngs or tax 

deficiency s hall be assumed to have occurred evenly over the 

twelve (12) months covered by the tax adjus tment report. Interest 

on refunds , collections , or ot her Commission app roved adjustments 

shall be calculated in accordance with the interest calculation 

p r ovisions of Rules 25-4. 114 , 25-6 . 109 , 25 - 7 . 091 , and 25-30 . 076 . 

Int e r es t shall not accrue on franchise f ees , utility taxes , s ales 

taxe s , o r excise taxes. 

(f) ForAn~ elect ric utility, other utility , or regula t ed 

company , ehall-deeermine each custome r ' s s hare of refund or 
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collection shall be determined on a basis that fairly a nd 

equitably r eflects the income taxes e mbodied in rates for the 

utility ' s or regulated company ' s various custome r classes , or on 

any other fai r and r easonable basis approved by the Commission e~ 

a-kilewa ee-be~t-basis. A telephone company shall dete r mine each 

cus tomer ' s share of refund o r collection based on existing genera l 

r esidence and business local rate relationships . Other utilities 

shall determine each customer ' s share of refund or collection 

based on consum~tion or any othe r reasonable basis specified in 

the uti li ty ' s or regulated company's petition and approved by the 

Commission . 

(6) Effect of Rate Case or Earnings Review proceeding s hew 

ea~se. A tax savings refundL et tax deficiency collectionL 

or other Commission approved adjustment shall be consistent with 

this rule except that : 

(a) When a t ax rate change occurs , its effect s ~be-issije- e£ 

a-eaM -sav inge-te£dnd-e r -ea~-de£ieieney-eelieee ien shall be 

addressed dee i ded in the cou r se of r a te cases and earnings 

r eview shew-ea~se proceedings that are pending when a the 

tax rate change becomes law7 • If a rate case or ea rnings 

review proceeding is begun in et-eha e-eemme nee-~tiet-ee-ehe-elese 

e£ the eax year in which a tax rate change becomes 

effective . , the effects of the tax rate change shall be 

addressed in such proceedings . 
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refundLet tax deficiency collection or other Commission 

approved adjustment already in progress for any ~aw years prior 

to the year in which a rate cas~ or earnings review proceeding 

shew-ea~ae is initiated~ shall be completed. This 

subsection i~ shall aiee not prohibit a tax savings refundL 

et tax deficiency collection or other Commission approved 

adjustment for any tax year or portion thereof ending prior to the 

final o rder in a rate case or earnings revi ew shew-ea~se 

proceeding . 

121 The provisions of this rule shall not supe r sede any 

disposition of excess tax revenues or collections of tax 

deficiencies approved by the Commission prior to the effective 

date of this rule. 

Specific Authority: 350.127(2) , 364 . 01 , 366 . 05 , 367.121 , F.S . 

Law Implemented : 364 . 01 , 364 . 035 , 364 . 05 , 366 . 05 , 366 . 06 , 

366 . 076 , 367 .1 21 , 367 . 081 , 367 . 0822 , F . S . 

History: New 6/22/82 , formerly 25-14 . 03 , Amended 

THIS RULE TAKhS EFFECT UPON BEING FILP.D WITH THE DEPARTMENT OF 

STATE UNLESS A LATER TIME AND DATE IS SPECIFIED I N THE RULE STATED 

BELOW : 

12 : 01 A.M. , January 1 , 1990 AND SHALL REMAIN IN EPPECT UNTIL THE 

EXPIRATION OF 90 DAYS OR UNTIL PERMANENT RULES ARE ADOPTE D AND 
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MADE EFFECTIVE BY THE FLORIDA PUBLIC SERVICE COMMISSION REGARDI NG 

THE SAME SUBJECT MATTER , WH ICHEVER OCCURS SOONER. 
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