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BEFORE THE f"LOR IDA PUBLIC SERVICE COt1MI SS ION 

In re: Investigation into Affiliated ) DOCKET NO. 860001-EI-G 
Cost-P lus Fuel Supply Rela 1onships 
of Florida Power Corporat1on - Phas 

The following Commissioners 
disposition of this matler : 

) 
I I) 

) 

ORDER NO. 
ISSUED : 

part1cipated 

MICHAEL McK. WILSON, Cha irman 
TH0~1AS M. BEARD 

BETTY EASLEY 
GERALD L. GUNTER 
JOHN T. HERUDON 

22403 
1-10-90 

in 

ORDER DENYING OCCIDf.NTA~'S MOTION FOR RECONSIDERATION 

BY THE C0t1MISSION: 

CASE BACKGROUND 

the 

In February, 1986, we opened Docket No. 860001-EI -G for 
Lhe purpose of investigating tl.e dffi li ated cost-plus fuel 
supply relationships between Florida Power Corporation {FPC) 
and Tampa Elect ric Company {TECO) and their respect l ve 
affiliated fuel supply cocporaLions. Also, in February, 1986, 
we es Lab lished Docket No. 86000 1-El-F in Order No. 15895 for 
the purpose of determining why FPC's cos to transport coal by 
iLs affihated waterborne system exceeded its costs o 
transport coal b/ non-aff1liated ra1l. In September, 1987, we 
i ssued Ord_ r No . 18122, which removed TECO from Docket 
860001-EI-G , establishPd Docket No. 870001-EI-A for hearing the 
TFCO issues, consolidated the two FPC issues Cor hearing in 
Docket No. 860001-EI-G and closed Docket No . 860001-EI-F . 

By Order No . 18982 , issued on March ll, 1988, we decided 
to bifurcate the hearings in Lhis docket as foll ows : (1) the 
policy i ssue o f whether a mar ket price standard should be 
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imposed o n t he recovery of costs fo r goods and servtces 
purchased from affiliated compan ies and ( 2) lhe separate issue 
of whether any o f the monies FPC had recovered through its fuel 
and purc hased power cost recove r y clause for goods and serv i ces 
purchased from affiliates from 1984 to d ate h ad been 
imprudently or unreasonably incurred and s hould, therefore , be 
refunded to its c ustomers . Hearings o n t he policy Lssues 1n 
this docke t were held o n May 11-13, 1988 . Hearings on the 
prudence issues in t hi s docket were held December 14-1 6, 1988 
and April 19, 1989 . Order No . 21847 , containing our dects1ons 
on the prudence issues, wa s issued September 7 , 1989. On 
Sep tember 22 , 1989 , Occidental Chemica l Corporalton 
(Occidental) filed a mot1on for reconstderati o n o f that orde r. 

DISCUSSION 

Occidental mni n ai n s hal FPC did no requtre a lhte~ 

ocean barge fleet until 1986 . Occtdental stales that Eleclrtc 
Fuels Corporation ( EFC) could have ranspoc led all coal to 
Crystal Rtver w ith he o riginal lwo ocea n barges and call 
de liveries . The capacit y ot wo ocean barges is 1. 2 rnllion 

o ns o f coa l per year. We determt ned that. FPC had he c~pactty 
to recei v e at least. 3.6 million tons o f co1l, and poss 1bly as 
much as 4.0 mill i o n tons o C coal by rai 1 per ycCtt . Assum1nq 
Dix ie ope rated a two b a rg e flecl, FPC would have re<.:l.:!ivcd 2 . 9 
mi llio n ton s by rail i n 1984 , 3 . 7 mi llio n lens by call in 1985 
and 4. 2 million lens by rall tn 1986 . Wp determ1 rwd h·•l ll 
was appropriate for E~C o ranspot 1 .0 mtllton tons of Massey 
coal by wate r in 1982. The reco rd 1nd1ca es that EFC could 
have planned Lo shi p some Po~~ll Mou n atn coal by water in 1982 
and 1983 . The record also ind1cat.es h.1 Lhe htgiPr sulurt 
Amax and Consol midwester n coa l s would be pha sed out. bPLween 
1982 and 1983, but does not indicate what. v o lumes would be 
shipped in those yec.~rs. We find Lhal it. would be rea sonab le 
fo r EFC to expec t. water deliveries to be tn excess o f 1. 2 
mi lli on tons in 19~ 2 and 1983 . 

Occidental asserts that FPC s hould have known when the 
Amax and Con so l contracts were sig ned t hat envit onmental 
restrictions would not allow the high sulfur coals to be burned 
o nce Crystdl River Un i s 4 and 5 c ame on - line. We find hat 
Occidental is cor r ect . Occidental a l so maintains that EfC 
should have executed l ow s ulfu r con r act.s which would probably 
be more economica l t o deliver by call. FPC points o ut. t hat 
these wo c o ntracts were renego iat.ed and that. the record 
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indicates that the new Amax low sulfur contact is delivered by 
rail but tha the new Consol low sulfur contrac can only be 
delivered by water. Both contracts are f o r 500,000 tons of 
coal per year. The combined tonnage of the Ma ssey and Consol 
contracts is 1.5 million tons per y ear. Given an ocean barge 
capacity of 600,000 tons per year, this equa es to a need for 
2 . 5 barges. We find that it wa s reasonable for EFC t o maintain 
a fleet of three ocean barges 1n 1984, 1985 and 1986. This is 
consistent with the Commission's dectsion in Docket No . 
8 50001-EI - A. We find that we correctly determined that it was 
prudent for EFC to maintatn a tnree barge fleet in order o 
reduce operational constraints, to enhance reliability and t o 
increase EFC ' s negotiating leverage w1th the railroads. 

We further find that we need no t reconsi der our decision 
that EFC ' s coal purchases from Kenlvcky r-1ay durinq the initial 
18 months of th~ conltact (Januar y 198 6-July 1987) wer e 
reasonable. Occidental matn ains that the Kentuc ky May contact 
coal prtce was excessive duong the ftrst 18 mon t hs Ot the 
cont ract an~ that it wa s entered into withou t t h~ ben~ftt of a 
competi ive solicita t i o n. Occidental stales tha Virgini a 
Powe r conducted a solici .j ion and ~ tgned three CJoll con racLs 
effective January 1, 1986 and that the Kentuc ky l'l a y F.O .a. mt ne 
price exceeded the F.O.B. mine pri ce o f each of the Virginia 
Power contracts . Finally, Occid~ntal main ains thal Lhc teport 
prepared by Witness Sansom's consulting firm staling that Lhe 
Kentucky May prices wete ind1 c a ive O t the mar ket was referring 
to the 1988 price. I d1d no address the reasonab l e ness o t 
the Kentucky May price pr1or to a 1987 rencgo 1at1o n . 

Witness Ja r o n tes if i ed that Lhe Ken ucky May F. 0 . B. m1 ne 
price wa c; reasu nable. Witness Cartet tes ttfi ed Lha Kentucky 
t'lay had the l owes t F.O.B. m1ne price f o r all contac coal fot 
Crystal River until January 1987. Wltness Carter also 
testified that the ini ial Kentucky May price wa s i ndi ca tt ve oC 
the market . = 

One o f the Virg1nia Powe r contracts referred t o by Wi ness 
Sansom had an F.O.B. m1ne pnce whtch was 113. 5 It/mil Btu, or 
three percent less than Lhc Kentucky May F .O.B. mine pncc. A 
second Virgtnia Powet con ract had an F.O.B. mine pri ce whtch 
was six perce nt below the Kentuc ky May r . O.B . m1ne pr tce. The 
third contract had a sulfur conten s p ciCicalion htgher t han 

he Ken uc ky r1ay sulfur s pecif i cat t o n and 1s not compa rabl e . 
We fi nd, Lh"re(ore , h J lh" record indicates that he Ken tuc ky 
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May coal price was reaso nable during the initia l 18 mon ths of 
the contract. 

We further !ind that we need not reconsider ou r decision 
that costs charged to the ratepayers for coal purc h ased from 
A.T. Massey were reasonable. Occidental main ains t h at t~e 
renegotiated contrac w1th Massey includes costs assoc 1ated 
with Massey' s agreement to release FPC affiliate , COMCO , from a 
l o ng- teem take-or-pay coal contract and that FPC ra epayers 
s hould not pay any costs associ a ted with Mas sey · s release of 
COMCO. Occidental asserts that FPC was obligated to s how that 
FPC ratepayers paid no thing fot Massey' s concession to cc lease 
COMCO and t h at FPC did not pro vide this proof . W1Lness Sansom 
tes tified that the reneg o tiated Massey price was $1.80 per ton 
abo ve market. Occidental admits that Ma ssey' s agreement to 
reopen the contract early wa s a c~ncession to FPC by Massey. 

Wh ile we agree that FPC ra epayers s hould not pay any 
costs associated with Ma ssey· s release of COMCO, we tind that 

he r ecord does not indicate tha any costs associated with 
COMco · s release were tocne by the ratepayer . occidental 
Chemical Corpo rati o n ma1ntains that EFC rene go tiated its 
complia nce coal contract w1th t>tassey in 1986 to d level $1. 80 
per tou above mar ket levels . Witness Sansom tes 1fied hat EFC 
did thts in o rder to have Massey release COMCO, an Ef C 
affiliate, from contrac ual obl igations. Wi ness Carter 
testified that the negotia tio ns between t-tassey and COHCO wer e 
separate from he nego tiations to reduce the pr ice of coaL in 
the contract between Massey and EFC . The contract between 
Massey and EFC contained a marke reo pener and s upplied coal to 
Cry s tal River Un its 4 and 5 . EFC renegotiated the price 
downward to $31 .00 per ton 10 month s prior to t he date 
spec ified in the market reopener clause . This represen ted a 
pri ce reduction of $ 6.94 per ton . A savings o f $5,2 05 , 000 
occur r ed durtng this 10 month period due to t he early 
r e negotia tion. If this savings wa s s pread ovf' c the period 
specified by the contract reopener clause, the effective pnce 
of the coal would be $ 29 .4 9 per t o n . This is one percen 
gcei'lter than Witness Sansom ' s market price estimate oC $ 29.20 
per ton. we find that EFC wa s prude n t whe n it rene go iated its 
pr icc> wi th Massey and can find no evidence to support 
Occidenta l ' s claim that EFC traded an above ma rket price in 
e x c hange f or Massey ' s release of a clatm against COMCO. 

We further find tha we made an 1ppropdate dcctsion 0 
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use the market price methodology developed in Phase I of this 
proceeding to eva luatc the reasonableness of the Powell 
Mountain coal price to determine whether the ratepayer ha s been 
harmed by EPC ' s contract with Powell Mountain Joint Venture. A 
market price methodology s hould be selected o n its 
appropriateness and no t o n whet her it mandates a di sal l owa nce. 
We also fi nd that we need no t reconsider our decision that fPC 
agreed to above- mar ket prices when it entered into it s 1977 
contract with Dixie. Occidental Chemical Corporation Wttness 
Sansom does not question EFC ' s deci sion to purchase Dixie tows 
1 and 2 . He does , however, question the price paid by EFC for 
the services provided by the two barges. Witness Sansom 
testified t hat under the Dixie contract , fixed costs (including 
depreciation, profit a nd interest ) escalate with c hanges 1n the 
CPI, labor and fuel costs. 

In Phase I o f this proceeding, Witness Bass test1t1ed that 
in 1977 EFC executed an affreightment contr1ct wtth D1x1' wh1ch 
was ba sed o n a daily charter rate pe r tow. This datly cha rte L 
rate wa~ escalated by various indices . In 1981 the 
affreightment contract was amended l o establish a daily Cre 1gh l 
rate based on actual cost plus a profit componen t . In 1985, 
the a f f re igh tmen L c ontract was c hanged to es lab l ish an 
affreightment per Lon rate whi c h c;p r eads fixed costs , variable 
costs and a profit component ove r a 2 .4 mi lllon ton contract 
m1 n1mum relating to (our Dixie barges. Witness Bass also 
testified that the fixed cost . variable cost and profit 
components are escala ed by changes in the who lesale price 
in d ices , the p r ice of d i e s e 1 f u e 1 and 1 abo r cos s . A 
ma in tena nce and repair componen t is escalated accoLdlng to 
actual costs An interest co~ponent vari es according o a 
separate index contained in the amended agreement. 

Witness Sansom tes ified that the 1977 contract w1Lh Di xi e 
was imprudent because il allowed 94\ o( the base rate to 
escalate acco rdifig t o indices . He testi(ied that market 
conditions would only support an escalation o f , at most, 62\ of 
the ba se price . This was the escalation procedure of a 
contract between First Mississippl and Dixie for the period 
Augus t 1978 o December 1983 . However , Witness Sansom adrni s 
that the 94\ escalation rate wa s never applied because he 
contract was converted Lo a cost-plu5 contract . Witness Sansom 
also testified that barge ope ra tors wete w1ll1ng to contract at 
rates to provide a 15\ afler-tax return o n equity. He also 
testified that t he in eresl rate Cot d~bt should be calcul~ Led 
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at a rate offered by the Maritime Administration (t1arAd) to 

o thers build i ng vessels in the 1970' s. 

Witness Upmeyer testified that the contract between Dixie 

and FirstMiss was a backhaul con tract o util1ze an empty barge 

o n the return trip to New Orleans and wa s no comparable to the 

contract b e ween EFC and Dixie. He staled thal a backhaul 

contract is a good deal if it reco v e rs variable costs . Witness 

Upmey er also testified that MarAd financing was considered in 

1977 but found that it wa s not available on a timel y basts . 

Witness Upmeyer also testified that EFC solicited bids for the 

construction of Dixie tows 1 and 2 t o o bta in the lowest 

available price. We find , therefore, that the o riginal Dixie 

contract was reasonable. 

we further find that we did not err in Order No . 21847 

when we determined t hat the refund plus interest as calcula ed 

using Rule 25-6.109(4), Flo rida Administrative Code, should be 

r efunded by FPC through the fuel adjustment clause for the 

April 1 , 1990 through September 30 , 1990 fuel adjustme n t . we 
did not , however , rule o n Occidental ' s proposed finding s of 

f act and conclusions o f law. To that exten t , we f1nd that we 

should reconsider Order No . 21847 and amend that ~ rder to 

reflect our ruling o n each of the proposed ftnding s of fact and 

conclusion s of law as required by Ch apter 120 , Flor ida Sta tutes. 

In Appendix B of its post-heari ng brief, Occidental proposes 

several findings of fac t and conc lusions oC law relat1ng to the 

methodology for returning ove r c harges to ratepayers. These 

pro posed findings were no t brought t o our attention in t he July 

21, 1989 Staff recomme ndation. Occidental requests t hat we 

reconsider c-ur decision in Order No . 21847 to correc t h is 
o bvious problem. 

FPC con tends th'lt Occidental 's proposed finding s of (act 

and conclusion s of law s hould not be considered by us because 

t hey were not submitteo in accordance with the rul~. 

Specifically , FPC argues that Occidental's proposed findings 

we r e not in a separate document as required by Rul e 

25-22.056 ( 2){ a ) , Florida Admini strative Code . In additio n, FPC 

asse rts that Occidental 's proposed finding conta1 ned mixed 

questions of fact and law wh ich is prohibited by Rul e 

25-22 .0 56 { 2 ){b), Flonda AdministraLtve Code . Whil e we f1nd 

t hat Occidental's pro posed f i ndings are apparently in conflic 

with the rule, we po int out tha t Publtc Coun se l' s ptoposed 

fi ndings whi ch we did address in Order No . 2 1847 we .e also in 
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apparen t violation of Rule 25-22.056(2)(a), Florida 
Admini strative Code. We have examined each of Occidental · s 
proposed findings of fact or conclusions of law and lind that 
each finding should be accepted or re jected as required by 
Chapter 120, F.S. (See Appendix A) . 

With regard to th~ appropriate manner to calculate the 
interest to be applied to the refund , Occidental argues that we 
should have applied t he statutory interest rate of 12\ set 
forth in Section 687.01, Florida Statutes. Acco rding to 
Occidental, we chose to rely on Rule 25-6.109(4) , Florida 
Administrative Code, to calculate the interest soiely because 
it wa s used in In Re: Investigation of Fuel Cost Recovery 
Clauses of Electric Utilities ( Gulf Power Company Maxine 
Mine), Docket No . 820001-EU-A, Order No. 13452 (84 FPSC 295) , 
aff ' d, Gulf Power Comeany Co. v . Florida Public Service 
Commission, 487 So . 2d 1036 (Fla. 1986). Occidental main ains 
that Rule 25-6.109, Florida Administrative Code , was enacted t o 
be applicable only to refunds that result from rate changes or 
overearnings . Our analysis of Maxine t1lne indicates thot we 
concluded as a matter of law that Gulf Power had engaged in 
certain imprudent actions which caused it to incur excessive 
costs for coal purchased from Maxine Mine in the an.ount o f 
$ 2 , 575,540 and that amounl including in erest calcula ed in 
accordance to Rule 25-6.109(4), F l orida Administrdtive Code, 
s hould be refunded to Gulf's ratepayers. Order No . 13452, p. 
20. We believe that there are striking similanties between 
Maxine Mi ne and this proceeding. We find, therefore, that it 
is appropriale for us to rely o n Max ine Mine t o support our 
decision to apply Rule 2.J-6 . 109(4""}': · Flooda Adminislrative 
Code, whe n calculating the amount of interest be applied to the 
refund orde red in this proceeding. 

Occidental also takes issue with our decision Lo require 
that FPC make the refund to its ratepayers hrough the fu e 1 
adjustment clause rather Lhan by check or '="credit. We found 
that it was appropriate lo require the refund be made through 
the fuel ad)ustmenl clause to avoid admlnistrative difficul tes 
and because lhe refund at issue was a reflection of cosLs 
dete rrni ned to have been 1mprudenll y co 11 ecled t hrough he fue 1 
adjustmen process. Whtle we share Occidental·s apparent 
concern that FPC should not be allowed to charge or pass 
through the administrative cos s associaled with the refund to 
FPC ' s ra epayers , we do not believe that thal ou come is 
poss ible under the methodology we o rdered in Orde t No. 21847. 

283 



284 

ORDER NO. 22 403 
DOCKET NO. 860001-EI-G 
PAGE 8 

Fi nally, we would note that i n Maxine Mine, we concluded t ha 
il was appropriate to make the refund to GuL f · s ratepayers 
through the fuel adJustment clause. 

We find , therefore, that we s hould reach a specific 
fi nding o n each of the fi ndings of fact and conclusions of law 
proposed by Occidental contained in Appendix. A. In addition, 
we should deny Occidental ' s request for reco ns ide ration of our 
decision in Order No. 21847 regarding the appropriate manner to 
c alcul ate the interest to be applled to the refund and the 
met hodology fo r returning that r Lfund to FPC's ratepayers . 

In consideration of the foregoi ng, it is 

ORDERED that t he mo i on for reconside ration filed by 
Occidental Chemical Corpocat1 o n on September 22, 1989 is denied 
i n part and granted in part as discussed in the body of t h t.s 
o rder . It i s further 

I 

ORDERED that this docket be closed afte r the time has run I 
i n wh ich t o f1le a pelili o"l Cor reconsidera ion o r notice of 
appeal if s uc h aclion is not Laken. 

By ORDER o f the Flo rida Public Service Commission , 
_19_9_0 - . this l Oth day o( JANUARY 

( S E A L ) 

5388L/SBr : bmi 

STEVE TRIBBLE, D1 rec or 
Division of Reco rds a nd Repor ing 

by:,_· --L=I~;....;;..._,r-~.:...--~
ChieiiBureau of Records 
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NOTICE OF JUDICIA!. REVIEW 

The Florida Public Service Commission is required by 
Section 120.59(4). Florida Statutes, to not1fy part1es of any 
admi nistrative hearing o r jud1cial review of Commission o rders 
that is available under Sections 120.57 or 120.68, Florida 
Statutes , as well as the procedures and t1me limits that 
appl y. This notice should not be construed to mean all 
requests for an administrative heanng or judtcta l rev1ew wi 11 
be granted or result in the relief sought. 

Any party adversely affected by the Commission's final 
actio n in this matte r may request judicial rev1 ew by the 
Florida Supreme Court in the case of an electric, gas or 
te lephone utility or the First Distnct Court of Appeal in the 
case of a water or sewer utllity by filing a no ice of appeal 
with the Directo r, Divis1on o f Recor~s and Repotti ng and filing 
a copy of the notice of appeal and t he Ci ling fee with the 
approprtate court. This filing must be completed w1thin thirty 
(30} days after the issuance of this order , pursuant to Rule 
9 .110, Florlda Rules of Apnellate Procedure. The notice of 
appeal must be in the form specified in Rule 9.900(a), florida 
Rules of Appellate Procedure. 
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APPENDIX A 

We accept the following proposed findings of fact because 

they are supported by compe ent, substantial evtdence in the 

record of this proceeding 

1. Refunds to FPC ratepayers should equal the fuel amount 
of overcharges incurred by EFC after January 1. 1984 

plus interest. {Tr. 637) 

2. Interest should accrue monthly, 
passed through to customers 
(Exhibit 246) 

as Cue 1 expenses were 
on a monthly basis. 

I 

3. For the purpose of calculating the amount of interest 

due, the amount of loss each month should be estimated 
by presuming that overcharges incurred each year were 

pas sed through to customers in equal mon~hly I 
increments that yed r as recommended by Dr. Kennedy. 
(Tr . 642, Exh. 246) 

5. FPC should not be allowed Lo retain any portion of the 

overcharges to ratepayers to offset adminis rative 

expenses because that would lower refunds to 
ratepayers belo w the overcharges to ratepayers and 

inequitably require ratepayers to pay FPC's expenses 
to correct Cor FPC's imprudent actions. (Tr. 645, 
757-58) 

6. FPC should not 
that rightfully 
located or no 
645-46) 

be allowed to retain refund amo unts 
belong to customers that can n.J t be 

longer exist as legal enL1 ies. (Tr. 

7. The theoretically cor reel refund method would refund 

to each customer the amount oC that customer's 
overpayment. {Tr. 630-31, 753-54) 

8. The theoretically correct way of allocating the otal 
amount ot refunds among i nd 1 vidual ra Lepayers 1 s to 
base the class refund o n the number of kilowatt hours 

genecaled to serve each ratepayer class (as a 
percentage oC total kwh gencnted) during the period I 
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in which the damages accrued, adjus t he class refund 

f o r line losses, and than allocate the class refund on 

the basis of he kilowa t hour consumption of each 

indiv1dual customer ( as a percentage of class 

consumplion) during he period in which the damages 

occurred, as recommended by Dr. Kennedy. (Tr. 641 , 

642 , Exhib1t 246 ) 

10 . In cases where the administrat1ve cost of calculating 

the theoretically correct refund is disproportionately 

high in comparison to the amount of the refunds due, 

it i s acceptable alloc~te the class refund among 

individual customers i n that class on he bas1s of 

their kilowatt hour consumption during a future twelve 

month period. (Tr. 631-32, 647 4 8 ) 

11. In cases where refund allocattons wi 11 be mad~ on the 

basis of 1 future 12 month period, 1t 1s acceptable o 

allocate t he refund among all customers of record 1n 

the month in which each portion of the arc tund is 

mad . (Tr . 631-32 , 647-48) 

12 . When refunds for amounts overbilled 
accordance with Rule 25-6.106 , flonda 
Code , custome r s may c hoose whethet the 

in the form of check o t billing cred1t . 

are issued in 
Admin1stra ive 
tefund wi 11 be 

1 3 . I n cases w he r e refund a 1 l o c a t i on s w i 1 I be made to 

individua 1 customers in proportion to that customer · s 

actual k ilowatt hour consumption dunng the period 1n 

which the overchargns occurred , FPC must make all 

r easonable efforts to locate each customer , tncludtPg 

c ustomers that have moved off the s y stem, and ret und 

tnat cus t omer, o r its s uccessor or assigneC', the 

amount due . (Tr . 645-46) 

16 . Refunds should be made as promptly as possible. The 

longer the refund period, the grea er the probability 

that pe rso ns and organ1za ions who were ratepayer s 

between January 1984 and March 1989 will not be 

l ocated (because they have moved , or disso l ved as 

lc..qal entities), and hus wlll not rece1ve he refund 

to which they arc ent1tled. 

17. There is no reason to spread refunds over thl! same 

number of years as overcharges were incu r red. 
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18. FPC should subm1t a compl iance filing within 30 days 

of the close of this proceeding detailing the amount 

of the overcharges , the amount of i nte rest due on 

those overcharges (projected forward to he time the 

refund wi ll be pai d ), and FPC ' s pro posed mcchan1sm for 

returning ove rcharges to ratepayers . 

We reject the follow1ng proposed findings of fact becau,e 

they are not supported by competent, substantia l evidence tn 

the reco rd of t hi s proceeding or for the reasons sta ted below: 

4. Because this case is not a base ral e case t he refund 

method established by Rule 25-6 . 109, Florida 

Administrative Code, which per tai n s to base rate 

cases , is no t applicable here . 

Section ( 1 ) o f Rule 25-6.109, Florida Adminis rat1ve Code, 

states: 

(1) Applicability. With the exception of 
d eposit refunds and refunds associ a Led 
with adjustment factors, all refund s 
o rdered by the Commission s hal l be made 
in accordance within the provisions of 
the Rule unless otherwise o rdered by 
the Commission. 

we find, based o n this language, that Rule 25-6 .109 , 

F l orida Administ rative Code, i s applicable o sit11ations ot het 

t han base rate c ases as suggested by Occi dental. 

9 . Fo r residential customers and commercidl customers 

with demands below 1000 KW, the administrat ive cost o t 

calculating refunds based o n each customers · ki lowat 

hour usage during the applicable peri od 1s llkely lo 

be di sproportio~ateJy high in compatison to the amoun 

of the refunds due; for o ther custom~rs, r efunds 

should be made directly by check. (Tr. 631 , 646-47, 

649-50) 

we rejec t thi s proposed finding becau se i appear s o 

comb ine two unrelated i ssues and and actually suggests no real 

finding o f fact . 

I 

I 

14. Re fu nds to customers who h ave left the s y stem must be I 
made by c heck. 



I 

I 

I 
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While there is no specific cite associated 
proposed finding, we are of the opinion that it ma y 
the record. We believe this proposed finding 
rejected because a refund by check is not the 
available to us under out rules . 

with this 
be found i n 
should be 

only option 

15. Where after reasonable effort . FPC is unabl e to locaLe 
a customer . to whom a refund is due , the amount of 
that customer's refund should be r~allocated among the 
other members o f its class. (Tr. 631, 646) 

We reject this finding since reallocation of undeliverable 
refunds within a particular class is only o ne oplton ava1lable 
to us under our rules . 

19. In the case of damages resulting from overp3yment s 
made to Powell Mountain Joint Venture (PMJV), where 
the amount of damages i s based on comparison Lo BG&E 
Form 580 which w1ll not be filed unl1l 1990, FPC 
s hould be ordered to make refunds with interes t w1thin 
90 days of the dale on which he fotms are filed. 

There is no evidence in Lhe record ro s upport thts finding 
and it is , therefore, rejected. 

PROPOSED CONCLUSIONS OF LAW 

We accept the following proposed conclusions of law: 

20. As a matter of Florida s a e law, damages includes 
p r e j u d g men t i n t e res l r e L r o a c l i v e o the d a t e o f 1 o s s . 
Aryonaut Ins. Co. v. May Plumbing_Co., 474 So.2d 212 
(Flo. 1985). 

21. The appropriate rate of prejudgment interest to be 
applied to util~ty refundc; in the absence o f a rul e 
that specifies otherwise is 12\ per annum, as provided 
f or by Florida Statute § 687.01, "Rate of interest 1n 
absence of contract." See Kissimmee Utili•y Au hoc~ 
v. Better PlaslicsJ_nc., 526 So . 2d 46 (Fla. 1988). 
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