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COMMENTS OF THE CITIZENS OF THE STATE OF FLORIDA 

The Citizens comments v ill address tvo basic areas . The 

first area involves the proper ROE to be used vhen applying the 

tax savings refund r ule . In some instances, Rule 25- 14 . 003 has 

been interpreted to require the PSC to use the rate of return 

approved in the u t il ity 's last full r evenue r equirements hearing . 

This provis ion is par ticularly illogi ca l vhen d rastic changes 

have taken place in the capi tal markets . The PSC, o f course, ha~ 

recognized that using an out-of-date ROE is bad policy and 

theref ore has " jawboned" electric and telephone utilities into 

~~: ~~-· --u_s ing compromise ROE's for the purposes of applying the tax rule . 

APP 1 While the compromise ROE's have provided s ome benefit, a far 

CAF s uperior approach would be to authorize updated ROE ' s reflecting 
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setting rates, t he PSC must assign an overall cost of capital to 

certain ITC's, even though no cost actually exis ts . The PSC has 

recognized the flagrant unfa i r ness of this proposition, but 

nevertheless has assigned the requ i red cost rate to avoid losing 

the c redits . I n the applicat ion of the Ru le 25-14 . 003(1) , 

F.A.C., however , the PSC would not be bound to those 

normali zation requirements and is therefore free to treat the 

ratepayers fairl~ on the ITC issue. 

The tax sav i ngs refund is not a ratema k ing process. Rather, 

it is a process first to determine the amount by vh ich a 

utility's tax expense has been reduced, and second to determine 

hov much of that reduction should be refunded t o the custome rs. 

The assignment of an overa ll cost o f capital to rTC's is not 

required in every circumstar~e. Section 46 of the Interna l 

Revenue Code requires that the ITC's be assigned t o the ove ra ll 

cost of capital "for ratemaking purposes." In fact, Regulation 

1.46- 6(b)( 4)(iv ), specifi cally identifies "the considerat ion of a 

company's financial condition by a regulatory body" as a 

circumstance und e r which the overa ll cost of capita l need not be 

assigned to the ITC's. Thus, if the tax r ule uses the midpoint 

as an examination of the companies' f inancial condition, then it 

need not assign the overall cost of capital t o the ITC 's in 

calcu lating that midpoin t . 
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A number of Commissions around tl1e collntry have required 

utilit ies to refund the full amount of their tax savings and not 

normalization violations have occurred . Therefore, the Florida 

PSC would not violate normalization it if required the full 

amount of every utility's tax savings to be refunded. If a 

refund of 100\ of the tax savings ts not a v iolation, a refund of 

any portion likewise would not result in a violat ion . The PSC 

should take this opportunity to remedy this injustice against the 

ratepayers . 

The Citizens are aware of this Commission ' s cautious approach 

to the treatment of ITC's . No doubt some will argue that 

assigning a zero cost to ITC's will jeopardize the utilities ' 

entire defe r red tax account. Should the Commission choose to 

heed any such arguments, the Citizens offer the !ollo~ing 

alte r native position. The Commission could instruct the parties 

to seek private letter r ulings and react to the resul ts as 

follows: if, on the one hand, the IRS agrees that zero cost 

ITC's for the tax savings refund calculation would not violate 

normalization, then zero cost would be used; tf, on the other , 

the IRS asserts that the zero cost ITC's for the tax savings 

refunds wil l violate normalization, the PSC would require refunds 

of the full amount of any tax savings or disallow any coll ec tion 

of any tax deficiency. 
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The logic behind this suggestion is grounded in the very 

purpose for using the overall rate of return . The overall ra te 

o f return is used as a safety net in both directions. When tax 

rates fall, the utility must refund t he excess, but not to the 

extent that the refund would dr i ve the utili ty below a reasonable 

return . The last authorized rate of re tu rn therefore acts as a 

safety net for the utility's finan cial integrity . Likewise when 

tax rates r ise, the utility may collect the deficiency , but only 

to the extent that the utility does not exceed a reasonable 

return . In that case, the last authorized rate of re turn (ROR) 

acts as a safety net protecting the customers from excessive 

rates. 

In both instances the value of the authorized ROR as a safety 

net is directly dependent upon its proximity to a cur r ently 

reasonable return . That is, if the authorized ROR cannot reflect 

a currently reasonable leve! of return, it loses its value as a 

safety net. Put another way, if the Commis~ion is prohibited 

from using a reasonable return, there is no reason to apply a 

sa fety not at all. 

Yet if the Commission cannot assign a zer~ cost to ITC's 

(which unarguably is their actual cost) , it is being prohtbited 

from setting the safety net at a reasonable level. The 

Commission should not allow itself and Florida's ratepayers t o be 

held hostage to such shameful circumstances. By adopting the 
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Citizens ' alternative recommendation , the Commission can ensure 

that an illogical IRS policy v ill not dictate a burdensome 

regulatory result. 
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