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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

I n re : Petition of FLORIDA POWER ) 
CORPORATION to reso l ve a t errito r ial ) 
dis pu te with TR I-COUNTY ELECTRIC ) 

DOCKET NO. 890465- E£ 
ORDER NO. 23037 
ISSUED: 6-06-QO 

COOPERATIVE, I NC. ) _________________________________ ) 
The fol l owi ng Commissioners· participated 

dis position o f t hi s matter : 

MICHAEL Mc K. WI LSON, Chairman 
BETTY EASLEY 

GERALD L. GUNTER 

ORDER ADOPTI NG RECOMMENDED ORDER 

BY THE COMMISSION: 

in the 

As discussed i n t he Prelimi nary Statement contained 1n lhe 
hear ing officer · s recommended order , Fl orida Power Corporation 
(FPC) f i led its petition on April 3, 1989 , seeking resolution 
of a te rri toria l di spute wit h Tr i -County Electric Cooperative 
(TCEC). FPC req uested transfe r of certai n c ustomers under the 
te r ms of a 1977 terr ito r ial ag reement , and f u rther requestud 
t he award of damages in t he form of lost revenues . The docke 
was referred to t he Division of Admi nistrative Hearings (DOAH), 
afte r which a hearing was held before Hearing Officer P. 
Mic hael Ruff o n August 28, 1989 . The Commission participated 
i n the case as an intetvenor , but did not sponso r a wi t ness . 
All parties , i nc luding the Commission , submitted pro pos ed 
fi ndings of fact and conclusions o f law with DOAH. On f1arc h 5 , 
1990, Heari ng Officer Ruff filed his recommended o rder. No 
e xceptions were filed regarding the findings o f ( ac t conldined 
i n the recommended order. 

Pu rsua n t to Ru le 28-5 . 405(2) , Florida Adminis t rative Code, 
we must issue our fi nal o r der within 90 days of rec~ipt of the 
recommended orde r. The r ecommended order must be considered at 
a pub lic meeting confi ne d to t he record submitted to the 
Commi ssion, t ogethe r with t he recommended order . That is, we 
may not conduct a dL novo review. 

Sec t ion 120 . 57{10 ), Florida Statutes, states that stJte 
age ncies ma y ado pt a hea r i ng officer ' s recommended order as the 
f inal agenc y o r der . Fu rt her , the agency ma y 
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re ject o r modify the conclusions of l~w and 
interpretation of admintstrative rules tn he 
recommended order, but may not re)ect or modify 
the findings of fact unless the agency first 
determines from a review of t-he complete record, 
and states with particularity in t he order, that 
t he findi ngs of fact were not uased upon 
competent substantial evidence or that the 
proceedings o n which the findings were based did 
not compl y with the essential requirements of ldw . 

As discussed in the attached recommended o rder, the 
hearing officer found that TCEC was obligated by the erms of a 
1977 territo rial agreement to transfer certatn cu JtomeLs to FPC 
during the time period in queslion, (1977 to 1981) but hat 
TCEC failed to transfer at least 15 or 20 customers dur1ng hat 
time period . We believe that these findings are supported by 
competent substantial evidence in the r~cord. 

TCEC argued that a 1980 amendment to the 1977 tern erial 
agreement {which took effect in 1981) ultimately 1elieved it o f 
any responsibility to transfe"r customers prior to that time 
because it contained language which "dele ed 1n 1ts enttr ..! y" 
the earlier territorial agreement. The hPacing o (L ICt 1 

concluded t hat the admittedly ambiguous languaqe o t thP 
amendment did not petmit TCEC to retain the cuslomet; in 
question, and o rdered t hat they be transferred. He fuLlher 
concluded that we do not have authority to award damages to FPC. 

Upon review of the 
submitted by the hear i ng 
off icer' s recommended o rder . 

record and 
officer, 

the re=ommenJed o raer 
we adop t he hearing 

We note that the hearing officer recommendC'd that TCEC be 
ordered to identify all accounts iniliating serv1re during the 
perio d July 25, 1977 to August 31, 1981, in areas awarded o 
FPC under the 1977 territorial agreement, and hal TCEC 
immediately transfer to FPC all customers meeting the cr1Lert a 
of Section 2 . 2 of the 1977 agreement. Therefore, his docke' 
sh<Jll remain open for three months after the issuance Ol hts 
order so that s taff can monitor compliance. If FPC ha ~· no t 
complained of non-compliance during that time period, this 
docket should t h en be closed. 
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In consideration of the foregoing , it is 

ORDERED by the Florida Public Service Commission tha• the 
Recommended Order of the Hearing Officer of the Division of 
Administrative Hear ings in its Case No. 89-2263, dated March 5, 
1990 , is hereby adopted in its entirety . It is further 

ORDERED that this docket sha 11 remain open for 9 0 days 
from this date so that compliance ca n be monitored. Should we 
receive no complaint of non-compliance during the 90 day 
period , and s hould no Mot ion for Reconsiderat1on or NolicP of 
Appeal be timely filed, this docket shall be closed ninety days 
from t his date. 

By ORDER of 
this 6th day of 

(SEAL) 

MAP 

t he Florida 
JUNE 

Public 
1990 . 

Service 

STEVE TRIBBLE, Director 

Commission 

Divi sion oC Recotds and Rcpor 1ng 

by:~~Jc ... ~.c ..... h1"""1."".~a.:::~~re.;::;;;_~-oH-R;_e....;.c_o_rd-s 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL PEV I E\>1 

The Florida Public Service Commission is required by 
Section 120.59(4), Florida Statutes , to notify parties of any 
administrative hearing or judicial rev1ew of Commission orders 
t hat is available under Sections 120.57 o r L20.b8, Florida 
Statutes , as well as the procedures and time l1m1ts t hat 
apply. This notice should not be construed to mean all 
requests for dO administrative hearing o r judicial teview wi 11 
be granted or result in th~ reltef soughL. 
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Any party adversely affected by the Commiss1on's C1nal 
actio n in this ma tter may request : l) reconsiderdtlo n o t the 
decision by fil ing a motion for reconsideLation w1 h he 
Directo r, Division of Records and Repo rting within fifteen \15) 
days of t he issuance of this order . in the form prescnbed by 
Rule 25-22 . 060, Florida Admini strative Code; or 2) jud1c1al 
review by the Florida Supreme Ccurt Jn the case of an elcc ric, 
gAs or telephone utility o r the First District Court of Appeal 
i n the case of a wate r or sewer utility by filing a no lC(.> ot 
appeal with the Director, Division of Records and Repo rl.lnq and 
fili ng a copy of t he notice of appeal and the fillnq tee wlth 
the app ropriate court. This fi linq must be completed w1th1n 
thirty (30) days after the issuance o t th1s o rder, pursuan o 
Rule 9 .110, Florida Rules of AppellJ c Procedure. The no i cP 
of appeal must be in the form spec1fieJ in Rule 9.900(a), 
Florida Rules of Appellate Procedure. 
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STATE OF PLOfUD1\ 
OIVISIOtl OF 1\0KitUSTRJ\T:IVE IIEIUUNCS 

FLORIDA POWER CORPORATION, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Petitione r , 

v s. CASE tlO. 89-2263 

TRI -coUNTY ELECTRIC CORPORATIOn, 

Respondent , 

and 

FLORIDA PUOLIC SERVICE COMMISSION , 

Intervenor. _________________________________ ) 
RECOHMY.llDED ORDER 

Pur~uant to notice, thi~ cau~e came on for formal 

proceeding before P. Michael Ruff, a duly-dc~ignated llcaring 

Officer of the Di vis i o n of Adminis trative Hearing~ . on Augu~t 28 

a nd 29, 1989. 

For· Petitioner : 

For Re~pondent: 

For Interve.nor: 

APPEA.R.ANCES 

Phill i p D. Haven~ . E~qu1re 
Po~t Office Oox 14042 
St . Peter~burg , FL 337JJ 

Erne~t M. Page , Jr., Esquire 
Post Office Drawer 9 0 
Madi~on, FL 32340 

Marsha Rule , Esquire 
Michael Palecki , Esquire 
Florida Public Service commis~ion 
101 Ea~t Caines Stree~ 
Tallahassee, FL 32399-0863 

STATEM£NT OF I SSUES 

The i s sues to be resolve d in this proceeding concern 

whether Tri-count y Electric Coo perative (TCEC) should be r equ ired 

- ~ .. -
OOCU~ENTrruMBER-OATE 
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t o identify and transfer c~rtain customer accounts for which it 

provided service between July 25, 1977 and August 31 , 1981 to 

Florida Power Corporation ( FPC) or whethe r tho 1981 territorial 

agreement entered into between Petitioner and Resp o ndent allows 

TCEC to continue to s erve thos e customers it d i d not transfer 

between .July 25 , 1977 and August 31, 1981, a::: required by the t oms 

of the 1976 t e rrito rial agreement . It must be also detenoined 

whe ther TCEC s h ould pay t o FPC certain revenues attr~butable to 

t hose c u ::;tomer s . 

PRELI'MINI\RY STATEMENT 

On April 3, 1989, Florida Power Corporation (FPC) filed 

a petition with the Florida Public Service commission (Commission) , 

seeking to resolve a territori~l dis pute. In its petition, FPC 

a lleged that Tri-County El ectric cooperativ e (TCEC) had v iolated a 

t erritorial agreem~nt with FPC by allegedly failing to transfer 

certain " n e w c ustomers" to FPC after existing c u stomers. tenoinated 

service and the ne w customers applied f or se rvice f o r the same 

l ocation, between July 25 , 19 77 a nd August 31, 1981. Specifical ly, 

FPC a llege::: that customers meeting the d efinition ? f •ne w 

cus tome rs," under the 1977 <1greement approved by t he Public Service 

Commi s s i o n (FPC) i n territo rial areas awarded to FPC ha ve been 

served by TCEC wit h o u t the k n owledge or ponoission of FPC in 

violation of tho terms of t hat agreement . The agr eemen t was 

purportedly amended effective August 31 , 1981, (approved by 

Commiss ion order), a n d no violation of the purported amended 

agre ment i s alleged by FPC. The parties agree t hat TCEC and FPC 

are complyi ng with tho terms o f that later agreement. 

2 

I 

I 

I 



I 

I 

i 

I 

ORDER NO . 230 37 
DOCKET NO . 890465-EI 
PAGE 7 :oo 

TCEC d enied the allegation~ made in tho petition and 

asserted that the parties' 1981 territorial agreement rendered any 

customers obtaining service f rom TCEC, in FPC's territory, betYcen 

1977 and 1981, pursuant to the precxi~ting agreement ot July 25, 

1977, to be " existing cu~tomer~", Yhich the term~ of the Auguct Jl , 

1981 agreement did not require to be transferred Lo FPC . 

Additionally, TCEC has a~serted t hat the Commi~sion has no 

authority to aYard damages or lo~t revenue~ Lo FPC. 

The cause came on Cor hearing as noticed. The 

Petitioner presented the tes timony or Grant llouston, an employee o( 

FPC. The Responde nt presented the t est1mo ny of Daniel Lamar 

Nic hols and M. C. Burnett , employees or forme r employees o( TCEC. 

Additionally the Petitione r presented the testimony of Wally 

Wagner, an FPC employee , in rebuttal. The Petitioner introduced 

exhibits nu111bered 1-.6, all of Yhich Yore adcitted. Those exhibits 

cons ist of a territorial agreement signed in 1976, Co111mi~s ion Order . . . 
No. 7912 approving that agreement, the territoria l agreecent 

effective August J1, 1981 (Commission Order No. 10362), maps of the 

respective utilities territories , the amended tert iLurial agreement 

and a clarification o.f the first agreement. Responde nt presented 

six exhibits which were admitted into evidence , consisting of a map 

of t h e Tri-County territory pursuant to the 1977 territo rial 

agreement; a map shoYing FPC's territory; a Jefferson County map; a 

map s hoYing FPC and Tri-County territory purs uant to the 1981 

territorial agreement ; a Taylor county map related to the 1977 

agreement and another Taylor county map related to the 1981 

territorial agreement. The Intervenor introduced no exhibits. 

3 
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The partie~ elected to have the proceeding~ tran~cribed 

at the conclusion of the hearing and availed them~elve~ of the 

right to file propo~ed finding~ of tact and conclu~ion~ or law in 

the form of Propo~ed Recommended Order~ (a~ well a~ briefs and 

memoranda). The parties requested, by agreement, an extended 

briefing schedule which was approved. Additionally, the parties, 

by later joint motion, extended hat briefing schedule by approval 

of the Hearing Officer . The propo~ed !indinqs of !act have bee n 

addressed in thi~ Recommended order and in the Appe ndix attached 

hereto and incorporated by reference herein. The requirements of 

Rule 28-5.402, Florida Administrative Code, have been waived . 

FT»OTNCS OF FACT 

1. FPC is a public utility ~ubject to the Commi~sion ' ~ 

juris diction pur~uant to Chapter 366, Florida Statutes . TCEC i~ 

subject to the juri~diction of the Commis~ ion pursuant to Section 

366.04(2 ), Florida Statute~ . 

. 2. On Aug ust 5 , 1976, the Peti tione~ and Re~pondent 

entered into a territorial agreement whic h assigned exclusive 

retail electric service territorie~ to each or tho~c utilitie~ in 

Madiso n, Jefferson and Taylor countie~. That agreement wa~ 

approved by the Florida Public Service Commis~ion effec tive July 

25 , 1977, by Order no. 79-12, is~ued in docket no . 760664-EU. 

3. The agreement provided i n pertinent part at Article 

II, Section 2.2 , ns follows : 

Neither party shall hereafter ~erve or 
offer to serve a ne w retail customer 
located in the territorial area of the 
other party, unless on a temporary basis 

I 
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s uch other party sha l l request it in 
writing to do s o. . .. any such temporary 
service s ha ll be discontinued when the 
party i n wh ich service area it is l ocated 
shall provide such service . 

4. The term " new customers" a::; used in that agreement 

includes applicants for e l ectric service at existing points or 

delivery , whe r e an cxi:.t.ing custoccr h ad t.c minatcd serv1ce. A 

clarification to that c!!cct was stipula cd into the record by the 

parties as Exhibit 6. That agreement. and it.s clarification thus 

means that a new c ustomer is any retai l e l ectric consumer applying 

fo r serv ice to either company or cooperative a!ter the date of 

entry of the Public Service Commis~ion' s order oC July 25, 1977 , 

including a n ew clectr~c service consumer applying for a structure , 

building , or d we ll ing never before served , or a consumer or member 

applying · for service at the same structure, building or dwelling 

previously uti lized by a n existing customer who terminated service 

for ~arious ~easons. The tero docs not include spouses o! former 

customers no r other relatives who obtain title or possession of a 

dwe ll i ng or other structure by will or the law or intes tate 

s uccession and who seck or wish continued t he cl~ctric service. 

5 . On Seprember JO, 1980 , the parties ntered into an 

" Amended Agreement" (in evidence as Petit ioner' s exh~bit 5 ) which 

provides in pertinent part as follows: 

SECTION 0.4 Wh e r eas , the p a r ties have 
h eretofore entered into an agreement dated 
August 5, 1976 for the purpose::; of avoiding 
the d uplication of e l ectric service 
facilities whic h would oth e rwise r esul t 
from their contiguous and ove rlappin g 
service areas in said counties; and 

5 
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SECTIOU o.s Whereao , the parties arc no w 
dcoirouo of amending :.aid agreement by 
redefi ning the allocation of the ir 
rco pcctive retail Gcrvicc area:. and the 
terms and condition:. applicable thereto in 
order to facilitate and further th~ 
purposes of :.aid agreement, oubject, 
h o we ver , to the approval of the Florida 
Public Service Commiooion to Chapter 366 , 
Florida Statutes; 

SECTION 0 .6 Now, therefore, in f ul fillment 
of the purposes and deoircs aforesa id, and 
in consideration of the mutua l covenants 
a nd agreements herein containe d, which 
shall be construed a s being interdepende n t , 
the parties do hereby agree to ~ sa1d 
agreement dated August 5 , 1976 , by deleting 
said agreement in its e n tirety and 
restating the same as follows: 

• • • 
SECTION 1 .6 NEW CUSTOMERS- As u sed herein, 
the term 'new customer~ · shall mean all 
retail electric consumers applying for 
service to either th company or t h e 
cooper ative after July 25 , 1977, and 
locat e d w1thin the t erritor1al area of 
either party at t he tine s uc h applicat1on 
is made ; provided, ho wever, that the term 
"new custome rs" s hall not include any s u c h 
applicant for service who was residing in 
t h e structure , building or dwelling for 
whic h application !or service is made at 
the time an exi sting c u s t omer terminated 
servic e. 

* • .. 

SECTION 1.7 EXISTING CUSTOMERS - As used 
h e rein, the term " cxistl.ng c u !ltomers" s hall 
mean all retail electric consumers 
receiving service on or before the 
effective date of this Ame nded Agreement 
from either party . and whose point or 
service is located in the territorial area 
of the other party. 

* * * 

.· 
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SECTION 2.2 NEW CUSTOMERS - The port:ie:> 
shall each have the right: and the 
respon:;ibility to provide retail electric 
:;ervice to all new cu:;tomcr:; within thei r 
respective territorial ~rca:;. Ne ither 
party ohall hereafter ~crvo or offer to 
serve a new custo mer l ocated in the 
territorial area o! the othe r p3rty , excep~ 
on an interim ba~is as provided in Sect~on 
2.J below. 

• • • 
SECTION 2 . 5 EXI STING CU$TOM£RS - Th i~ 
Agreeme nt i :; intended to apply to ne w 
customers and noth ing in this Agreement 
shall be interpreted to preclude eith<'r 
party !rom continuing to service its 
existing cus t omers . . .. . 
SECTIOI~ 4. J PRIOR AGREEMENT - This 
Agreement s hall amend, restate and 
superce d e the Agreement between tho parties 
dated August 5 , 1976 , upon the approval 
hereof by the Floridil Public Service 
Commission as sot Corth in Sectlon 4.1 
above. Prior to such approval , or in ~he 
e vent such approval is not obtained , sa1d 
Agreement d a ed August 5, 1976 , shall 
remain in full f o r ce and ef f cc 

G. The Agreement referenced as that o n e dated August 5 , 

1976 , i s the same Agreeme n t fina lly approved by Order o! the 

Florida Public Service Commis:;ion on July 25 , 1~71 , which became 

its effective date . 

7. That amended Agreement was fina l ly ap!Jrove d by Order 

of the Commi ssion of August J l, 1981 

8 . Mr. Grant M. Hou:;ton , nor~hern district manager for 

F PC testifie d that h e p e rsonally discu ssed with TCEC 

representatives the fac t that cus tomers had not been transferred 

between 1977 a nd 1981. Mr. Burne tt of TCEC acknowledged that thurc 

·- .. _ .. ._-., .. · 
·.' 
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we re cu~tomcrs who had not boon tran~ferrcd during that period. 

Mr . Houston established that thi:. discussion concerned only those 

customers who were properly subjocr to transfer under tho earlier 

Agreement, whe re there had been a change of ownership o! the 

residence involved. Tho record establis hed, t h rough party 

admission and testimony of Mr. Jlous ton, that there were 15 or 20 

and potentially more cu~tomcrs, who s hould have been transferred by 

TCEC to FPC, a~ existing customers terminated service and nnw 

cus tomers applied !or service at that residence or service point, 

or as new homes were constructed in areas assigned to FPC pursuant 

to the 1977 Agreement, dur i ng the period July 25, 1977 to August 

:n, 1981. 

9. In this connection Mr. M. C. Burnett, who was 

manager of TCEC for twenty years, until he retired May 25, 1989, 

acknowledged that a~ manager o! TCEC, he re!u~ed t o transfer 

customers to FPC from ~977 to 1981. Mr. Burnett established , 

however , that he did t-ansfer customer~ to FPC where property had 

changed hands after the effectiv e date of the Agreement o! 1981, 

and it was established t hat TCEC has abided by the 1981 Agreement 

from its effective date forvard to the present t~ce. Those 15 or 

20 identified customers were connected by TCEC to its service , 

without the knowledge or approval of FPC. The 1977 Agreement 

r equired t h e transfer of these accounts to FPC. 

10. The operative language of the Amendment t~ the 

Agreement as approved by the Florida Public Service Commission in 

1981 was not truly i n tended by the parties to discharge TCEC's 
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responsibility to transfer tho~e cu~tomer~. undu r the origina l 1977 

Agreement , who r e quested service for re~idences or locntic1~ where 
existing c ustomers had termin~ted ·~ervices and/or had a pplied for 
service for a new home constructed in areas assigned to FPC under 
the 1977 Agreement. Section 1.6 of the Amended Agreement of 1981 

d escribes , " new custome r s " (those subject to transfer o t he 

utility in whose territory they r eside means a ll reta~l e l ectric 

c o nsumers applying for service to either utility or the cooperative 

after July 25, 1977. This would seem to affi~ the obl~gation by 

TCEC to make transfers of any such new customers from July 2~ , 1977 

forwa rd , if those new customers resided in the t e rritory assigned 

to FPC . That 1981 Ame nded Agreement i s a mbiguo us , however, because 

the term "existing customer s " containe d therein, descr ibes existing 

customer s as those served by eithe r the uti lity o r the cooperative 

on or before the effective date of t he Amended Agreement, (1981) . 

That is in August or October, 198 1, wh ich d e finition might be 

interpreted to inc lude those customers othe rwise identified i n the 

same Agree ment as new customer s to the extent they b egan service 

after July 25, 1977 . In any even t, TCEC h as fail ed to transfer 

thos e customers iden~ified as initiating service be twee n July 25, 

1977 and August 31, 1981. FPC ha~ demanded that a l l such accounts 

be transferred. 

CONCLOSIONS OP LAW 

The Division of Administrative Hearings has jurisdiction 

of the subject matter of and the parties to this proceeding. 

Section 1 20 .57(1), Florida Statute~ (1989) . 

9 
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The iss u e to b e re~olved herein involve~ whether TCEC 

should be r equired t o identify and tran~fer to FPC all cu~tomc~ 

accounts i n areas assigned to FPC whic h meet the definition of " now 

cu::;tomer" pursuan t to the s ubject 1977 Agreement, a nd which were 

connected after July 25 , 1977 and before Augu::;t J1, 1981. FPC has 

alleged t hat TCEC has violated that 1977 Agreement, and PSC Order 

79.12 , which approved that territorial agreement, and which awarded 

certain territotie::; to TCEC and FPC a:; the~r exclusive service 

areas under condition~ ~peci!icd therein. FPC has alleged that 

customers meeting the definition of "new customers" under t h e 1977 

Agreement i n areas awarded to FPC in that Agreement , have been 

served by TCEC without knowl edge or permission of FPC in violation 

of the terms of that Agreement. It is stipulated between the 

parties that t h e Ame nded Agreement effective August 31 , 1981 , has 

b~en complied with by both partie~ ~ince that date . 

FPC has specifical ly identified approximately 20 

customers or service l ocations in orca:; awarded to it by the 1977 

Agreement wh ich ha ve been served by TCEC and which meet the 

definition of "new c us tomers" in the 1977 Agreemen t bec.tusc they 

initiated electric service , or the properties involved c hanged 

ownership, after July 25 , 1977 and before August Jl, 1981. None of 

these customers were r efer red to FPC by TCEC. TCEC has taken the 

position t hat the words "deleted i n it~ e n tirety•• as used in the 

1980 Amendment to the Agreemen t which u l timately took effect August 

Jl, 1981, should b e construed to mean t hat all rights and 

obligations of t he parties under tl1e prior Agreement , from the data 
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of its inception to the date of the effectiv e date of t h e 

Amendment, are discharged. 

The Amende d Agreement docs no t show any such waiver on 

its face. In fact , the Amendme nt l anguage concerning the 1977 

Agreement b e ing " del eted in its e ntir e ty" also included l a nguage 

indicating that the 1980 Agreement {effec tive August J 1, 1981) was 

an a mendme nt and a r estatement of the 1977 Agreement. {In fact , 

Section 4.J of the Ame nded Agreement i n r eference to t h e prior 

agreement states , "This Agrceaen t s hall Gmend, r es nte , and 

supercede the Agreemen t between th~ parties dated Aug ust 5 , 1976, 

In the e vent such approva l is not o b tai ned , said Agreement 

dated August 5 , 1976, sha l l remain in full force a nd eC!ect." Thi s 

l a nguage , considered toge ther, docs not evince any intent by the 

parties that a ll rights and obligations of t h e parti es under the 

prior Agreement were automatically discharged . Usc of words like , 

" ame nd" and " res t ate", can b e taken to mean that c;cr ain rights and 

obligations of ' the parties t o the earlier Agreemen t can continue 

under the aegis of the Amended Agreement . rn fact , t h e Amended 

Agreement, if construed one wa y, contradicts TCEC's pos ition. Its 

contention is that th~ l anguage in Section 2 . 5 and 1 . 7 of that 

Amended Agreemen t authorizes each ut i lity to continue to service 

" e xis ting customers" and d e fines existi ng customers as t h ose bein g 

served by eithe r u tility o n t h e effective date o! the Amended 

Agreement (August J1, 1981). This would, at best, create a pate nt 

inconsiste nc y between the terms of the Amendment, with respect t o 

those customers identified by FPC who also meet the definition of 

, ••• .,1 .. · ·~ . 
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"new customer" in the same agreement, (initiating permanent :::ervice 

after July 25, 1977) . The amended agreement would mandate in 

Section 2 .3 that this customer be referred to tho other utility for 

service, and in Section 2.5 vould mandate that the cus tomer remain 

with the serving utility. 

The cases of City of Orlando vs. Mur£hY, 84 So . 2d 5 31 

(DCA Fla. 1936); Excels ior Ins urance Company v ::: . Pamona Park Bar 

and Package Store , 369 So.2d 938 (Fla. 1969.); Florida Power 

Corpo ration vs. City of Tallahassee , 19 so.2d 671 ( Fla. 1944) 

indicate that courts will not adopt an i n terpretation of a contrac t 

which creates such inco nsistencies . In any event, the only way 

such a c u stomer should exist as a new cus tomer unde r one provi::: ion 

of the amended agreement and a n exis ting customer unde r ano ther 

provision of that agreement is if o ne of the uti l it1es i nvo lved had 

breached its prior 1977 agre ement, during the time t ha t i t was 

solely in effect, by initiating service to a c ustomer in an are a 

assigned to the other utility and refusing to t r ansfer that 

customer. This TCEC was shown to have done, with regard to the 

approximately twenty customers identified in the evid e nce by FPC. 

The effect of TCEC ' s pos ition is that the parties we r e 

presume d to have known the existence of such cus tomers at the time 

of the entry 01 the 1980 amended agreement and that the prior 

breaches were intended to be excused by the terms of that amended 

agreement. If one takes the position that the partie::: intende d to 

excuse the prior breach, it must be presumed that t h e parties were 

I 

I 

both aware of the customers in that category , and that the partleo I 
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inadvertently created an i nconsiDtency in the language or the 

amendment addressing "ne w customcrD". It mu::;t also be prc::;umcd 

that the conflicting language in th~ amendment applicable to 

" exi s ting customers , " which would permit TCEC to pre::;erve itD 

breach and ignore the violation oC the earlier agrement and PSC 

order , was intended to be applied. 

FPC asse rts , in effect, that there i::; no ambigu1ty or 

inconsistency between the two agreemen t::; iC the 1980 amendment iD 

construed to have merely established the criteria for governing the 

parties' action s from the date of the amendment forward. It 

asserts that the amendment contain::; no waiver of right~ to enforce 

r emedies for violationD of the prior agreement and that the 

e vidence adduced at hearing c::;tabli::;hes that a waiver could not 

have been intended by the parties because the v1olation::; at isDue 

were not discovered until well after t h e 1981 effectiv~ date of tho 

amended agr eement . 

The amended agreement incorporateD the same date u::;e d in 

the original agreement, July 25 , 1977, as the date to b e applied in 
·. 

determining " new customers " which were subject to transfer. If 

TCEC h a d been honoring the terms oC the original agreement , there 

would h av e been no customers i n itiating permanent servi~e with TCEC 

in an area awarded to FPC on or after July 25, 1977, and prior to 

August Jl, 1981, who would h ave been ::;ubject to tran::;fer at the 

time the 1981 amended agreement was executed because ::;uch custooers 

would have been voluntarily transferred already. If thi::; 

commitment under the 1977 agreement had b een complied with by TCEC, 

lJ 
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the r e would ha ve been no cu~to~ers to mee t t he conflicting 

definition~ o f "ex i~ ting customers" as t hat term 1::. defined in the 
1981 amended agreement. 

Th e case of Carolina Metal Products Corpo ration v~. 

Larson , 389 F.2d 490 (Ca Fla . 1968 } holds that any contract may be 
discharged modified by subsequent agreement of the partie~ ; but the 

inte nt o! the parties to d iGchorge right~ xisti ng under the prior 

contract must be proven by the party al leg~ng t he discharge, by 

establishing the consent of both parties and t hat the modi(ication 
i s s u pported by consideration. Sec Ne wkirk Con~ ruct i on 

Corporation v. Gulf Co unty, 366 So.2d 813 (Fla. l~t DCA 1979). 

Where a contract is modi!1c d by ::.ub::.equent agreement , 

the rule i~ that the original contract remains in force, except as 

modified . Hauben v. Harmon 605 So.2d 921-25 (1970 ) citing 17 Am 

Jur 2d Contracts , Sectio n 459. The party who alleges that t he 

contract has be en modified h as the burden of proving it. Newkirk, 

supra. Evidence adduced by TCLC has not c~tablished any intent on 

t he part of FPC and the Florida Public Servi ce Commission (by 

v irtue of i t s orders approving those agreements) that any breach by 

TCEC of t he earlier contract s hould be excused. In fact , the 

parties were not a ware of th.e breach by TCEC at tho t ime the 

amended agr e e ment was e n tered into. The facts and circumstances 

surrounding t hat amendmen t and the plain language o! that agreement 

i t sel f , considered togethe r , demonstrate that FPC and the PSC did 

not know about or 1ntend to excuse the prior breach of the 1977 

agreement b y TCEC t o t he e xtent that it did not transfer new 

14 
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customer~ acquired i n FPC 's territory from July 25, 1977, to August 
3 1 , 1981. 

A contract may consis t of t wo or more d ocuments whic h 

may be const rued t ogether to d etermine the rights of the parties . 

Maas Brothers v . Green , 182 So.2d 633 (Fla . 1966), and lluqhc:; v . 

Professional Ins urance Corporation, 104 So.2d 34 0 (1963). In 

cons truing a contract a court, lOr h e aring officer), mus t place 

itself, a s near as possible , in the situation of the parties to the 

contract and, from a consideration of the s urrounding 

c ircumstances, the occasio n, and apparent object o! the parties, 

d etermine the meaning a nd intent of the language employed i n the 

agreement. Whe n t h e intent i~ o nce ascertained , it should be 

effectuated u nless forbidden by law. underwood v s . Underwood, 6 4 

So. 2d 281 ( Fl a . 1953). 

An amendment to an earlier agreement or an amended 

agreement s uch as this cannot be considered in a vac uum. As staL~d 

by the c o urt in Treas ure Sa lvors v. Unide ntified Vessel , 556 F. 
Su pp. 1 319 (1983): 

A con tract created by two parties is no mdde 
in a vac uum. To u nde rstand a contract , Lhe 
c ou r t must a iew it i n the context of the vents 
a nd circumstances from which it aro~e. The 
court must , above all e l se, g ive effect to t.le 
parties ' inte n tions . Penzoil Co. vs. Fe deral 
Energy Regulatory Commission, 6 4 5 s. 2nd 360-
388 (5th Cir. 1981). Such intentions arc to be 
drawn as muc h as possible from the language of 
t he agr eement, but where , as here , t h e 
a g r eement i s s ile n t on the i ssues , the court 
may turn t o e x trin s i c e vidence for support . 
Vall e y Cemen t Indus . v . Midco Equipmen t 
compa ny, 570 So . 2d 1241 , 1 2 4 2 ( 5 th Cir . 1978). 
The court must give due cons i deration to all 
s urrounding circumstances i nc luding those 

; . .:, 
<a';·~~'Vf: 
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during the negotiations . Morris v. Federa l 
Mutual I ns urance C·ompany , 497 So. 2d 538 , 5 40 
(5th Cir. 1974). 

A court must adopt that interpretatio n of the contract 

which a voids ambiguities. Quarnguesscr v. Applianc e Buyer~ Creu it 

Corporation, 187 So.2d 662 (Fla. 3d DCA 1966). Here the ambiguity 

lies in the fact that existing cu:.tomcr~ arc d efined a:. all those 

served by eithe r e ntity o n or before August 31 , 1981, whil e ne w 

c ustomers are d efined as those served by e~ther e ntity from J uly 

25, 1977 forward . Thus, customer~ who obtained service after July 

25 , 1977 could fit into ei t her definition in he same agreement. 

It has t hus been established that the original contract and the 

amended contract can only l ogically be inte rpre ted without con flict 

or ambiguity , if each is i n terpreted as a pplicable to a separate 

pe r iod of time s uc h that c u s tome r :. who obtained service from July 

1977 thr ough Aug ust Jl, 19& 1 s hould be treated under the terms of 

the July 25 , 1977, agreement. The case of Mc Ghee Interests vs . 

Alexander Na tional Bank, 102 Fla. 14 0 , 135 S . 545 (1931) s tands for 

t he following proposition: 

Whe re the court is called u pon t o con~true a n 
inst rument and that ins trument refers to 
a nother instrument. the court will l ook to the 
ins trument to which reference is made a.s a n airl 
in d e t ermining the parties ' intent. (Cit~ti~n 
omitted) It follows that when there is a c lear 
intent expressed in the first ins trument , t hat 
intent will carry forward into the s ubsequent 
instrument unless there is s hown a con~rary o r 
different intent in the second in~trument. 

The 1977 agreement was clearly intended by the partie~ to 

require the transfer of ne w cu~tomers a s defined in that agreement 

and herein a bove. While the 1901 amended agreement indicates that 

16 
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the 19 7 7 agre e me nt wa~ "d e leted in it~ e nti r ety, " i t al~o i~ 

couc hed i n terms o! an amendment to that a g r eemen t a nd i n term~ o f 

a " r estatement." Thi~ fact, t ogcth'c r with o t her facts a nd 

circ u mstances involved i n t h i s c a se, i nc luding t h e f act t ha t FPC 

was u n a wa re t hat TCEC had broached tho 1977 agrement and f ai l ed to 

transfer the s ub j ect customers , shows t hat the parties never 

intended that TCEC could avoid its obligation to transfer those 

customers merel y by e ntry into tho amended agreement o 1981. Thoro 

has been no s h owing that s uc h a b reach o( the 1977 agreemen t was 

intended t o b e excused a nd wa i ved by t h e e n try of tho 1981 

agreement. Co nstr uing that agreemen t i n a way so as to a void 

ambigu ity , a s pro v ided !or under t he authority quoted above , will 

allow tho origi nal intent o ! . the parties to be carried out and the 

transfer of the a pp r oprinte cu~tomcrs to be mode . This is a rcsulL 

which l ogically follows wha t tho intent oC the parties must be 

i n ferred to b e , g iven tho e n tire ci r cumstances surround~ng tho 

entry of the two agrecm~nts and the actions and undcrsLandings of 

the parties (or lack thereof) as establ ished by the preponderant 

evidence . 

The u ncontrad i cted e v idence of record c u.Lomcrs who meet 

the d e finition of "ne w cu~tomers" u nd e r t he agreement a nd TCEC has 

fai l e d to offer suffic i e nt c ompeten t , substanti al evi~oncc t o 

c ontra d ict FPC ' s cla i m that those c ustomers s hould h nv e been 

tra nsferre d und e r tho 1977 agreement. TCEC ha~ f u r ther tailed to 

offe r s u ffic ien t competen t , sub~tantia l evidence t o indicate t hat 

t h e origi nal inten t that thos e c ustome rs sho uld be t ransferre d has 

._..... . lj ,.,.. • .. \ 
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e ver been receded from or waived. Accordinqly, in liqht of FPC's 

r equest that TCEC bo required to comply with the terms of the 1977 

aqreoment to that extent by identifyinq and trans!orrinq to FPC all 

custome rs meeting t h o definition of the 1977 agreement Cor the 

period of time involved should be qranted. "The office of judges 

is always to make such construction as to :::uppres::. the mischief nnd 

advance the r emedy; and to suppress subtle invenLion::: and evasions 

for continuance of the mischie C." Hiller v s. Lykes Brothers , 4 67 

So.2d 4 64 (1972), quoting from lleydon's cas"' , through co. 7A, 78, 

Maqdalen Colleqe case, 11 Co. 660, 7JB. 

FPC has also asserted in its petition that TCEC be 

required to transfer to FPC all revenues not a ssociated with 

variable costs wh ich TCEC r eceived !rom customers in violation of 

the 1977 agreement, (customers who should have been transferred). 

The PSC has statutory jurisdiction to adjudicate disputes between 

electric utilities purs uant to Chapter 366.04(2), quoted in 

releva nt part as follows: 

In the exercise of its jurisdiction, the 
Commissi on shall have power over rural electric 
cooperative and municipal electric u t ilities 
for the following purposes: 

• • • 
(b) To prescribe a rate structure for all 
electric utilities . 

• • • 
( d ) To approv e territorial agreements between 
and among rural electric cooperatives , and 
municipal electric utilities , a nd other 
u tilities u nder its juris diction . . . 

Chapter 366 . 05 provides in relevant part: 

18 
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In the exerci~e of ~uch juri~diction , the 
Commi~~ion shall have poYer to . . . pre~~ribe 
all rule~ and regul~tions reasonably necessary 
and appropri ate !or the admini~tration and 
e nforcement of this chapccr. 

Chapter 356.04(2) (c) authorize~ the PSC : 

To prc~cribc and requi re the tiling o( periodic 
report:; and other d ata as may be reasonably 
available and as neccs5ary to cx~rcice thi~ 
juri5diction. 

Chapter 366.04(2 ), florida St~tutec, providec that the 

PSC hac authority to: 

Approve territorial agrecment5 between and 
among rural electric cooperatives, ... and 
other electric u tilities und~r its 
juris diction. . .. (A)nd to re5olve any 
territorial disputes involv~ng 5erv~ce areac 
between and among rural elccLric cooperat~vec , 
. . . and other elcctr1c ut~lit1cs under its 
juricdic tion . . . . 

fPC acknoYledges that there is no specific statutorily 

granted authori ty to the Florida Public Scrv1ce Comm1ss ion Lo 

" adjust revenues" (or, in other ~o~ordc , to aw.lrd d.lr:~ages ), in the 

instant dicpute between FPC and TCEC. FPC r:~aintains, hoYever, Lhac 

there i s a n inheren t poYcr in the Cocmiccion to do so becau~a o! 

its poYar to approve the terms of the territorial ~greement and to 

require " progrecs reports" and other data. It m int.ains the 

Commission has the i nherent poYer to en(orca the term~ o! 

territorial agreements and put the parties in the pos 1 tion they 

would have been if the y h ad complied with approved agreement~, or 

to " make them whole. " 

This pos ition 1~ incorrect. Fir~tly , administrative 

age ncies have only those poYcr~ cpecitically granted them by the 

.... ... -. 
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l egislature. Admini~trativc Agcncico arc crcaturco of otatutc and 

the organic ctatutos by whic h the legislature sot~ forth he poworc 

and dutiec of ouch agencies provide tho entire univcrcc of 

functions and powers ~uch agencies can employ or implement, ~ubjcct 

to congruent authority granted by the lcgicla urc to enact rule~ to 

further such statutory grant~. In the in~tant citua~ion , ~h~rc ic 

no statutory authority nor power granted in a rule enacted by he 

commission, pursuant to ~tatute, which lndicat~~ tha~ it c3n award 

monetary amount~ . akin to damages, to re-dress the r1ghts o! a 

party who has suffered a broach of agrecQcnt such a~ the one 

involved herein; albeit that th~ agreement and the con~truction of 

it is within the jurisdiction of the Comm1scion to interpret. The 

ca~c of Southern Bell Telephone and Telegraph Cocpany v. Mobile 

America Corporation, Inc., 291 So . 2d 199 (Fla. 1974} is a decis ~on 

in which the Supreme Court quito clearly held that the Commission 

does not have the au~hority to award damages in a case such as 

this. The Court held that award of such monetary amounts is a 

matter r eserved to the circuit courts of Florida under Article V of 

the Florida Con~titution, although it opined somewhat 

parenthetically , that the circuit court could employ t he expcrticc 

of the Florida Public Service Commis~ion ~o adjud JCatc issue~ 

concerning the substantive right~ and responsibilit1cs of the 

v arious part"es to the dispute , preparatory to the court 

considering tho damage i ssue. In any event however , FPC's claim 

for award of tho lost revenues represented by TCEC ' s breach of the 

territorial agreement, by failing to transfer tho required 

20 
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customer:;, cannot be entertained in this forum and to th.lt extent 

the petition should be d e nied. 

RECOHKDlOII.T ION 

Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record and the candor and 

demeanor of the witnesses, it is, there!oro , 

RECOMMEU0£0: 

That the Respondent be o r dered to identify all accounts 

initiating s~rvice during the period July 2S , 1977 to 1\uqust J1, 

1981, in areas awarded to FPC under that 1977 agreement, and that 

all such customers meeting the criteria o! Section 2 . 2 o! the 1977 

agreement be immediately transferred to rPC Cor servi ~o pursuan t to 

the agreement. 
if/') 

OOtlE and £UTEREO this ~ day o( March , 1990, in 

Tallahassee , Florida. 

---... ICIIAEL neFF I Hearing 0 
Div ision o! Administrative 
The DeSoto Building 
12JO ll.palachoe Parkway 
Tallahassee, Florida 12J99-1550 
(9011) 488-9675 

Filed with the Clerk of the 
Division of Admini::;trativc Hearings 
thi::: -~ day of March, 1990. 
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Copie5 furnished: 

Phillip D. Havens, Esquire 
Post Office Box 14042 
St. Petersburg , FL 33733 

Ernest H. Page, Jr., Esquire 
Post Office Drawer 90 
Madison, FL 32340 

Marsh a Rule, E~quire 
Michae l Palecki, Esquire 
Florida Public Service Commission 
101 East Gaines Street 
Tallahassee, FL 32399-0863 

Steve Tribble, Director of Record~ 
Public service Commis~ion 
101 East Gaines Street 
Tallahassee, FL 32399-0850 

David Swafford, Executive Director 
Public Service Commis~ion 
Room 1.16 
101 East Gaines Street 
Tallahassee , FL 32399-0850 

Susan Clark, Genc~al Counsel 
Public Service Commi~sion 
Room 212 
101 East Gaines Str eet 
Tallahassee, FL 32399-0850 
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APPENDIX 
CASE NO . 89-22Gl 

Florida Power Corporation' ~ Propo~cd Finding~ of 1act: 
1 - 14. Accepted. 

Intervenor ' s Proposed Findingr. o( Fact: 

1-6 . Accepted . 

Respondent~'s Proposed Findings of Fact : 

1. Accepted. 

2. Rejected as subordinate to the Hearing Officer'~ findings of fac t on this subject matter . 

J. Accepted but not as o its purported mGter~al import . 

4. Rejected as contrary to the preponderant weight of the evidence and as subordinate to the Hearing Officer ' ~ finaing~ of fact on t his s ubject matter. 

5. Rejected as contrary to the preponderant weight of the e vidence a nd as subordinate to the Hearing Officer':; finding~ of fact on this sub ject matter . 

6 . Rejected as subordinate t o tile Hearing Of ficer'~ findings of fact on this subj~ct matter and a~ con~tituting, to ~ome extent, a conclusion of l a w rath er than a fin~ing o! fact . 
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~ION 

BEFORE THE FLORIDA PUBLIC SERVICE COMMI SS ION 

In ce : Pe t itio n of Florida Power 
Corporation to r esolve a Teccitoc ia~ 

Di s pute with Tci -County Electric 
Cooperative, Inc . 

OOCKET NO. 890465 - EI 

( OOAH CASE NO. 89-2263 ) 

CERTIF I CATE OF SERVICE 

I IIEREBY CERT fFY t h at a copy of Lht• r s :.ue and 

Recommendation Summary, ha s been se rved by Fiest Cla s:.; U. S. 

Mail, postage p r epaid , on t h is ~<J-1{... day of ~..:.....l ____ _ 
199 0, t o: 

Phil l ip D. Ha ve ns, Esqu ire 
Post O(fice Box 1404 2 
St. Petersburg, FL 33733 

Ho norabl e P. Michael Ruf f 
Heari ng Officer 
Divi s i o n oC Administrative 

Hea rings 
The DeSoto Building 
1230 Apa lac hee Parkway, 
Tallahassee , FL 32399-1550 

( 6670L)MER: bmi 

Ernest M. Page, Esquire 
Post OCfice Drawee 90 
Madi son, Flortda 32340 

FLORIDA PUBLIC SERVICE COMM ISS I ON 
101 East Gaines St r eet 
Fletcher Building - Room 226 
Tallahassee , Florida 32399-0863 
(904) 487-2740· 
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