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BEFORE THE FLORIDA PUDLIC SERVICE COMMISSION 

In rc: Application of PALM COAST ) 
UTILITY CORPORATION for rate increase ) 
in Fla9ler County ) ___________________________________ ) 

DOCKET NO. 890277- WS 
ORDER NO. 23471 
ISSUED: 9-12-90 

The following Commissioners participated in the disposition 
oC this matter: 

THOMAS M. BEARD 
BETTY EASLEY 

QRQ£R-Q£t~jNG MOTION FOR RECONSIDERATION . 
CROSS-MQIION FOR RECONSIPEBATION . ANP MOIION 

TO CAP~tALJZE REVENUES ASSOCIATED WITH 
tlcr.EJ~SION OF EIGHI-MONTH SUSPENSION PERIOD 

DY THE C0l1MISSION: 

eACKGROUND 

By Order No. 18785, issued February 2 , 1988 , this 
Commiss1on began an investigation to ~onsider , among other 
mdtters, the investment of Palm Coast Utility Co rporation 
(PCUC) in utility plant assets. Docket No. 871395-WS wa s 
opened in ord~r to process the investigation. 

On May 19, 1989, during the pendency of the investigative 
docket, PCUC completed the minimum filing requirements for a 
9Pneral rate increase and that date wa s established as the 
official filing date. Docket No. 890277-WS was open~d in order 
to process PCUC's rate application. 

S1nce tho irsues in the investigation we re intrinsic to the 
issues in the rate case , by Order No. 21794, issued August 28 , 
1989 , this Commiss1on subsumed Docket No . 871395- WS , the 
invest i9a t i ve docket, into Docket No. 89,0227-WS, the rate case 
docket. 

A hearing wa s held on the combined rate case and 
invosti9ation issues on December 6 through 8, 1989, in Palm 
Co ast, and continued on January 8, 1990, in Tallahassee. 
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By Or(Jcr No. 22843, issued April 23 , 1990, thi s Commission 

established increased rates for waler and wastewater service. 

On May 8, 1990, PCUC filed a motion for reconsideration and 

ora 1 argument. On May 15, 1990, the Office of Public Counsel 

(OPC) filed a response to PCUC's motion, along with its own 

cross- motion for reconsideration. On May 21 , 1990, OPC filed 

an amen(Jed cross-motion for reconsideration. 

On June 4, 1990, PCUC filed an amended 

ar9ument on its motion for reconsideration. 

1990, PCUC filed a response to OPC ' s 
r consideration, along with a request for oral 

request for oral 
Also on June 4 I 

cross-motion for 
argume nt thereon. 

On June 15 , 1990, OPC filed a response to PCUC ' s response 

to OPC · s cross- motion for recons1derat ion. Also on June 1 5, 

1990 , OPC filed a response to PCUC ' s ame nded r e quest for oral 

argu~ nt on 1 ts motion for r econside ration and a r esponse to 

PCUC's request for oral argument on PCUC's response to OPC ' s 

cross - motion for reconsideration. 

By Or(Jer No . 23327 , issued Augus t 8 , 1990 I 

O!ficer denied PCUC's various requests for oral 

of the issues upon whi c h the parties r e quested 

is discussed separately , below . 

the Prehearing 
argument. Each 
reconsideration 

In a(Jdi' ion to the above, on March 9, 1990 , PCUC filed a 

motion to ca~italize the revenues t hat it had lost by agreeing 

to a second extension of the eight-month suspension period . 

OPC filed an objection thereto on March 21 , 1990. On March 28, 

1990, PCUC £i led a response to OPC · s objection. On Apri 1 6 1 

1990 , OPC filed a response to PCUC ' s response to OPC ' s 

objection . Thi s issue is also discussed separately , below . 

Bi:PA I R/COl1PLETION PROGRAM 

During the early 1970s, a substantia 1 amount of defective 

utility plant wa s constructed. Subsequently, PCUC r e paired , 

replaced, a nd /or completed a significant po rtio n of thi s 

plant. Some of the repair/completion e xpe nditures we r e 

capita lized while others were assigned to an extraordinary 

property loss account. The latter portion has been amortized 

for approximately ten years. 
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By Order No. 2284 3, we f ound that the orig ina 1, defective 

plant was imprudently constructed and that , absent such 

imprudent construction, the r e pair/comple tio n program would 

have been unnecessary . We also determined that PCUC ' s 

ratepayers should not have to pay a return on both t he 

defectively const ructed pl ant and the costs incurred to r epai r 

it. Accordingly, since the repai r/completion progr am was a 

direct consequence of the imprudent construction of the 

original plant , we disallowed al l of t he costs related to the 

repair/completion program . 

()9 

I 

In its motion , PCUC contends t hat our decision was not 

based on competent substantial evidence . PCUC asserts that the 

only competent substantial evidence of r ecord wi th regard to 

the repair/completion program was disclosed in a staff audit 

report from its first rate proceeding before this Commission, 

wh1 c h was processed unde r Docket No . 800594 - ws, and a detailed 

schedule from that docket that listed the individual repair 

c harges . PCUC argues that we completely ignored this I 
information and that, as a r esult , our decision was incorrectly 

made. 

we do not agree. Al though Order No . 22843 is not explicit 

on this point, we utilized the audit report t o conf irm that the 

cost of the repair/completion program was $ 2 , 519 , 030 , rather 

than the approximately $ 3 . 9 million urged by OPC . Howeve r, 

while the audit report shows that our audito r s r eviewed 

contracts and traced expenditures to the general ledger, it did 

not , and could not , resolve the underlyi ng prudence issue 

concerning the defective construction or the cost of repairing 

that work. In fact, the repo rt included a disclaimer to that 

effect, as follows: 

8. Extraordinary Prope rty Losses - Exhibit "8" 

consists of a letter to to the Commiss i on 

requ C"s ting permiss1.on to r eclassify $ 980,000 of 

p lant to Extraordinary Property Losses and the 

r easons related to the r eques t . The rest of t hat 

Exhibit details the additions ($2 , 519 ,030) of 

wh ich the $980 , 000 is a part. The "loss " amount 

was recommend <..d by consultants on the basi s of 

relating to r epai r s: the consultants ' r eport is 

available for review but was not reviewed by a 

iliff field auditor . ( Emphas1s added) I 
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Wh ile the audit r eport confirmed that PCUC i ncurred 
.$2,519,030 to repair and/or complete defective work, and that 
$980,000 of this amount was subsequently reclassified as an 
e xtr ao rdinary loss . it yields no support for the prudence of 
this expenditure. Our decision in that regard was based on 
c rtc1in admissions made by PCUC and ITT Community Development 
Corporation {ICDC ) in a civi l proceeding, which matter was 
fully discussed in Order No . 22843. 

We do not believe that PCUC considered the prude nce aspect 
o( our dec1s1on when it cequested reconside ration of thi s 
issue . Rather, PCUC's motion merely suggests that the audit of 
the accounting treatment of the repair/replacement program 
should be disposit1ve of the r atemaking treatment to be 
a!forded this expenditure. 

Since we did conside r the audit in our o riginal decision, 
we do not bel1eve that t hat decision is based upon any e rror o r 
o~ission of fact or law. PCUC ' s motion for reconsideration of 
th1s issue is, therefore, denied . 

&Q.Ul_TY PEN..ALTY FOB TAX POLICllS 

Dy Order r~o . 22843, based upon certain tax decisions made 
by PCUC and its parent, ITT, we also found that there was a 
pattern on PCUC's part of not taking its customers into account 
whe n determining its tax policies . We , the refore , imposed an 
equity penally of 50 basis points against PCUC in order to 
encourage i to consider its customers in future tax decis ions. 

In its motion for reconsideration, PCUC argues that thi s 
Cor:-mission ·railed to conside r that by imposi ng this penalty 
the Cor'l.niss ion could subject PCUC to a no rmalization violation 
of the Internal Revenue Code, and thereby inc r!ase cost of 
service in tho long run . · Wi th that i n mind, we quote the 
foll owi ng language from page 48 of Orde r No . 22843: 

We agree wilh PCUC that a violation could occur if 
deferred income taxes are imputed o r an indirect 
adjus ment is made to accomplis h the same result . 
Accord ~ngl y, we do not believe that such an 
imputat ion should be made , but only because a 
normalization violation might hurt the ratepayers 
in lhe long-run. 

Notwithstanding the abo ve , we believe that a 
prudent utilily should attempt to provide the bes t 
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possible service at the lowest possible cost. 
This includes paying the least amount of tax 
l egal ly possible. Based upon this as well as 
other issues, we find that there has been a 
pattern, o n PCUC's part, of not taking the cost of 
service into consideration when determining its 
tax policies . We believe that it is appropriate 
to send a signal to PCUC. Accordingly, we find i t 
appropriate to assess an equity penalty of 50 
basis points against PCUC for its failure to take 
the interests of its ratepayers into considera tion 
when de termining its tax policies . 

I 

As sla ed above, the equity penalty was assessed " for 
[PCUC's] failure to take the interests of i ts rate payers into 

cons1doration when de ermining its tax policies" , not to 

tmpute, either directly or indirectly, the effects of I 
accoloratod depreciation not being used by PCUC. we do not 

believe this is a violation of the Inte rnal Revenue Code 

normalization requirements . Furthe r , the record does no t 

contai n a revenue impact amount associated with the adjustmen t . 

Since we did, in fact, consider normalizat i on r e quirements 

in our anginal decision , we do not be l ieve that our decision 

is based upon any error or omission of fac t or law. PCUC's 

motion for reconside ration of this matter is, therefore , denied. 

lrleuiAtlQN OF CONTRIBUTIONS-IN- AIP-OF­
CQ JSTRUCIIQN (CIAC) FOR INCLUSION 

Qf_CQST OF WATER PLANT IN LOT PRICE 

Throughout this proceeding, OPC has argue d that evidence 

would prove that CIAC is unde rstated because t~e utility's 

water s ystem was i ncluded in the price of a homesite. This 
purported evidence included speculation about how a 

subsequently voided tax deduct ion should be construed ; an 

ambiguous stateme nt regarding a main extension fee extracted 

from an early report prepa r ed by an outside consultant ; one 

page from an early offering statement that , upon review , seemed 

to gua ran teo tho ava i 1 bil i t y of water service; and confusing 

testimony concerning how different terms for payment of wate r 

and wastewater fees should be construed. I 
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By Order No. 22843, we rejected OPC ' s e v i dence and accepted 

the expert testimony of Utility Witness Guastella , who reported 

that PCUC had ·accurate detailed records supporti ng all amounts 

of CIAC that have been paid by its customers .· Utility Witness 

Guastella also testified that OPC ' s proposed imputation would 

violate Rule 25-30.570, Florida Administrative Code, since the 

utility had submitted competent substanti al evidence as to the 

amount of CIAC. Since PCUC supported its positio n t hat all 

CIAC had been r ecorded, and OPC ' s contrary arguments were shown 

to be insubstantial , we rejected OPC's proposed imputation of 

CIAC. 

In its cross-r .. otion for reconsideration , OPC did not 

~ctually request that we r econsider our decision not to impute 

CIAC; rather, OPC suggested that we r eword the r easoni ng behind 

our decision. Specilically, OPC requested that we reword our 

decision to state that· 

Based upon the record and given the r equ irements 
of Commission Rule 25- 30.570 , Florida 

Adm1ni~:>trative Code, and The Deltona Corporation 
v Wjlliam I. Mavo et al . , 342 So. 2d 510 (Fla. 

1977), relating to the scope of the Commission ' s 
jurisdiction and authority, we reject OPC's 
propos al lhat we impute additional CIAC to offset 
the cost of the water transmission and 

distribution system . (Motion dated May 21 . 1990) 

In the De ltona case , the Supreme Court reversed this 

Commiss1on's decision to impute CIAC when the Commission found 

thal the utility's facilities were included in the price of 

purchased land, based upon oral represPntations to customers 

and vari ous advert i sements , offering statements, and other 

materials filed with the Florida Land Sales Board. OPC 

believes that the Commission s hould invoke that decision as the 

reason for not imputing CIAC in this proceeding, in order t o 

remove ony potential obstacle if the c ustomers pursue a lawsuit 

against ICDC for breach of contract . Howeve r, OPC also admits 

that the record in this proceeding did not include many of the 

contracts , brochures, offering statements, and other 

correspondence wh ich might convince a Court that the price of 

land included the cost of providing water service. In fac t, 

our review of the record does not disclose any direct customer 

leslimony concerni ng recovery of plant costs through purchase 
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of l and. Mo r eove r, there does not appear to be any competent 

substantial evidence concerning eithe r written o r oral 

represe ntations to homesite purchasers r ega rding such 

recovery. Thus, OPC has asked this Commission t o invoke the 

Deltsuta case when the record for this proceeding does not 

include the same evidence considered in the Deltona case . 

In its r esponse to OPC • s cross mot ion for reconsideration , 

PCUC argued that this Commiss ion should not r e word Orde r No . 

22843, sincP. OPC did not poi nt o ut any error or omission of 

fact or law in our original decision. PCUC also argued that 

OPC ' s Mot ion should be denied because the matter of a potential 

unrelated lawsui t against a nonparty to this docket ~as not in 

the record . 

In its response to PCUC · s response to OPC · s cross motion 

for r econside ration, OPC contended that it mere ly asked this 

Commission to clarify its reasons fo r not imputing CIAC, giving 

prominence to lhe Deltona case, so that the customers wil l not 

be prevented from purs uing any legal r emedies they may have 

regarding any alle ged fr audulent l and sales practices or 

contractual breaches by !CDC. 

we beli e ve that ou r r easons for no t imputing CIAC in this 

docket were clearly explaine d i n Orde r No . 22843 . We do not 

believe that it would be appropriate to express any opi n ion o n 

any evidence, which OPC 1ndicates may be cons ide r able , which 

was no l introduced in this docket. Our decision in this case 

must be based upon the reco rd, not speculation. Accord ingly, 

we hereby reject OPC ' s c ros s motion for r econsidera tion. 

CAP.LTALIZAIION Of REVENUES ASSOCIATED WliH 
£XIf1~~ Of EIGHT-MONTH SUSPENSION PER~ 

On Ma r ch 9, 1990 , PCUC filed a peli tion for permission to 

• capita liLe• those revenues that would have bee n collected , and 

r e tained after any refund r e quirement , if PCUC h ad i mple me nte d 

its proposed rates on February 13 , 1990, whe n a first extension 

oC the suspension period wou ld ha ve expired . Accordi ng to 

I 

I 

PCUC, its agreeme nt to e x tend the suspension period for a n 

additional ,., s days , o r until Marc h 20, 1990 , cause d a 

substanti a 1 l oss o ( reve nues , whic h PCUC proposes to r ecove r 

through collect ion of a ra te increment that will t e rminate whe n 

recovery is compl ete . PCUC contends that, while it voluntarily I 
agreed to a second e xtension until Marc h 20, 19 90 , it did so 
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with the understanding 
carefully consider its 
lost revenues. 

that the Commissio n and OPC would 
proposal to capitalize the otherwise 

PCUC filed its application for increased rates on May 22, 
1989, which date was accordingly established as the official 
fi 1 ing dale for this proceeding . Pursuant to Section 
367.081{6), Florida Statutes, this Commission may suspend a 
utility's proposed rates for good cause, but that 5uspension of 
requested ra es expires eil)ht months after the f i ling date. 
Thereafter, the ut ility may implement its proposed rates, or 
any portion thereof , upon notification to the Commi:;sion and 
submission of appropriate security and tariffs, but the 
increased rates are subject to refund. 

By letter dated September 8 , 1989 , PCUC agreed to a 25- day 
waiver of the eight- month suspension period , or until February 
13, 1990. At that time, the hearings in this case were 
scheduled for December 6 8, 1989. If the hearings had 
concluded on December 8, 1989, t he r e would have bee n adequate 
ti~e for the parties to submit their briefs and for this 
Comm1ssion to render a decision by February 13, 1990. The 
hearings were not completed by this time , howe ver , and a new 
ddte , January 8, 1990, was established to complete the hearing 
port1on of this case. Accordi ngly, thL date scheduled for our 
decision was revised to March 20 , 1990. 

During the concluding minutes of the hearing o n December 8, 
1989, we inq;ired about PCUC ' s in e nded action upon expiration 
of the suspension period. PCUC res po nded lhat, while some 
further extension was acceptable , PCUC would not agree to an 
indefinite extension. At the hearing on Janua ry 8, 1990, i t 
appea red possible that one or more additional '1earing dates 
might be needed. Accordi ngly, we inquired again as to whe ther 
PCUC intended to implement its proposed rates o n or after 
Febr uary 13, 1990. PCUC responded that it had accepted an 
extension consistent with the January 8 , 1990 , hearing date and 
that February 8, 1990, was the revised date for the submissi on 
of briefs. We observed, howe ver, that it would be impossible 
to r ender a decision by February 13, 1990, since that would 
leave no time for r e view of the parties briefs , a 
recommendation thereon, or the composition of an order . We 

also informed PCUC that we would not be "offended " if PCUC 
exercised its statutory right to implement its proposed rates , 
although such action might be inappropriate if the collection 

r 

I 
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period was of short duration. PCUC thereupon reported that a 

further extension , to March 20, 1990, would result i n $114 , 000 

1n lost revenues, based upon expected usage and PCUC 0 s 

requested rates . PCUC then requested that it be allowed to 

··c.tpitalize" this revenue loss. we t hen asked the parties to 

consider this proposal and meet with the Prehearing Officer to 

offer their responses before Fe bruary 13 , 1990 . This meeting, 

however , did not transpire. 

On March 9, 1990, PCUC renewed its r equest to "capitalize " 

revenues that were lost during the second e xtension period. 

PCUC proposed that we subtract the interim rate i ncrease from 

the approved ra te increase (based upon a 35-day period using 

March of 1988 as a representative month) , increase rate base by 

th1s amount, and allow it to amortize this "lost " revenue 

CJmount over the period for recovery of rate case costs . PCUC 

further proposed that the lost revenues be recovered through a 

specifically identified rate increment, that it be subject to 

an;- Commission-imposed reporting requirement , and that the r ate 

increment terminate upon full recovery of the lost amounts. 

On March 21, 1990 , OPC filed a written objection to PCUCos 

request. OPC argued that approval of the requested r ate 

adjustment would be retroactive ratemaking. OPC also argued 

that Pcucos statements at the December 8 , 1989, hearing 

indicaled a voluntary agreement for an extension which would 

not bo indefinite. OPC also argued that PCUC voluntarily 

extended the suspension period since OPC did not affirmatively 

respond to PCUC 0 s propos a 1 to capita 1 i ze revenues before the 

February 13, 1990 , expiration date of the initial extension . 

OPC further suggested that PCUC os unresponsiveness to many 

discovery tequests extended the time for completion of this 

case. 

On March 28, 1990, PCUC filed a response to opcos 

objection. In response to OPC O s suggestion that the delays 

were caused by PCUC os unresponsiveness to discovery requests, 

PCUC suggested that more time was needed because this r ate case 

and an investigative docket were merged at the Commission o s 

direction and because the hearing could not be concluded within 

three days due lo the numbe r of issues and witnesses. 

097 
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We agree with PCUC that there were an inordinate amount of 

1ssues and witnesses for a case of this magnitude . However, we I 
agree with OPC that PCUC os request to capitalize the l ost 
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revenues would constitute retroactive ratemaking. Retroactive 

ratemaking occurs anytime ne w rates are applied to prior 

consumption. Gul! Power Company v . Crcsse , 410 So . 2d 49 2, 493 

(Fla. 1982). Here, PCUC is proposing to add a rate increment 

for service already rendered. Since the proposed increment 

would violate the proscription against r etroactive ratemaking , 

PCUC's motion to capitalize the revenues lost due to its 

extension of the eight-month suspension period is hereby denied . 

Upon consideration of the foregoing, it is 

ORDERED by 
Coast U i lily 
hereby denied, 
further 

the Florida Public Service Corrunission hat Palm 
Corporation's motion for reconsidera tion is 

as set forth in the body of this Order. It is 

ORDERED that the Office of Public Counsel's cross- motion 

for reconsideration is hereby denied , as set forth in the body 

o ( this Order. It is further 

ORDERED that Palm Coast Utility Corporation ' s motion to 

capitalize revenues associated with its second extension of the 

~lght -monlh suspension period is hereby denied, as set forth in 

the body of t~is Order. 

By ORDER of the Florida Publlc Service Corrunission 

this .l.2.t..h._ day of SEPTWBER 

Reporting 

( S E A L ) 

RJP 
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NOTICE OL~EB-fROCEEDINGS OR JUDICIAL REVIP~ 

The Florida Public Service Commission is required by 

Sec uon 120.!>9(4), Florida Statutes, to notify parties of any 

admin1strative hearing or judicial review of Commission orders 

that is available under Sections 120.57 or 120.68, Florida 

Statu es , as well as the procedures and time limits that 

apply. This notice should not be construed to mea n all 

requests !or an administrative hearing or judicial r e view will 

b granled or result in the relief soughl . 

Any party adversely affected by the Commission's final 

action in this matter may request : 1) reconsideration of any 

decision not disposing of a motion for reconsideration by 

filing a motion for reconsideration with the Director, Division 

of Records and Reporting with i n fifteen (15) days of the 

issuance of this order in the form prescribed by Rule 

25 - 22.060, Florida Admi nistrative Code; or 2) judicial r eview 

uy the Florida Supreme Court in the case of an electric, gas or 

telephone utility or the First District Court of Appeal in the 

caso of a water or sewer utility by filing a notice of appeal 

w1th the Director, Division of Records and Reporting and filing 

a copy of the not ice of appeal and the filing f ee with the 

nprroptiate court. This filing must be completed within thirty 

(30) days after the issuance of this order, pursuant to Rule 

9. 110, Florida Rules of Appellate Procedure . The not i ce of 

appeal must be in the form specified in Rule 9. 900(a) , Florida 

Rules of Appellate Procedure . 
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