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STAFF RECOMMENDATIONS

That the Commission issue a declaratory
etition appears to meet the threshold
suing a declaratory statement.

s

That since this is a close questlon, the

€ Denisl is”appropriate because the issue raised
this Ccmmission s jurisdict1on. A legal determlnatlon

Those precedents allow for ordinary leases
eguipment and for sale-leaseback financing of
‘This is, however, no precedent for the

us, where a lessee cogenerates power, a lessor
owns and sells some of that power to utilities,
of power production is shared between the two.
The Commission could, as a matter
pol1cy, grant ‘the Petztxon.
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PROCEEDINGS
»f -ﬂsg’HI;fBR: Commissioners, Item 3 is a petition for
’§a§ﬂdgtgton§:;tatement by Seminole Fertilizer Corporation.
~;T§§Q'§yii§§ue is-whether the proposed financing
;fghﬁf,éxyre.woﬁléiresult in the jurisdictional supplying

of electricity to or for the public within the state.

on 366.02, Florida Statutes, sets forth that test
;fér when hﬁventity is deemed a public utility which is
snﬁﬁect to our jurisdiction. We believe this to be a
lﬁlééngQil and have provided alternative analyses for
yonrféaﬁqi&eration. The primary recommendation is

. ag ‘ﬁgtgibe Petitioner's request that we essentially
‘?ﬁfséidim jurisdiction. The alternative recommendation is
that we grant the request. This is an unusual
Jurisdictioconal situation where we find ourselves
believing that either path would be legal.

The first alternative more closely aligns with your
past decisions of P.W. Ventures and Metropolitan Dade.
The alternative recommendation follows new statutory
. guidgnce.abput:encouraging cogeneration. This petition
does not present the same set of facts which you denied
in P.W. Ventures. It also presents a different set of
facts “than you had in Monsanto, which you granted.
Petitioners are here to speak on this, and in Issue

2 we requested that they be allowed to do so, even though
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normally in declaratory statements we do not do that.
3J Eﬁngunn WILSON: All right. Commissioners, are
thgté-anY-qﬁgstions to begin with?
.. COMMISSIONER BEARD: Do we need to do something on f
: _Issues 1 and 2 in order to get to 3? »
h MS. MILLER: We have recommended that you do address
this petition. I know that in some of our petitions for
a declaratory statement we have said we didn't think it
;mgt the test.
| COMMISSIONER BEARD: I guess what I am saying, let

me make it simple, I would move Issues 1 and 2 which

.~ allows us :hen to get to 3 for the more substantive
“discussion.
COMMISSIONER GUNTER: I have no problem with that.
-CﬁAIRMkN WILSON: All right, without objection,
then, the Staff recommendation on Issues 1 and 2. Mr.
Zanbo?

Ngﬁnn. ZAMBO: Comnmissioners, Richard Zambo and Paul
Sexton appearing on behalf of Seminole Fertilizer
Corporation. I also have with me today two
representatives of Seminole Ferxrtilizer, I have Mr. Wilkes
McClave {phonetic) seated at my left, who is a director
and an officer of Seminole, I also have Mr. Elliot Loyola
{phonetic) seated at my right who is the manager of

engineering for Seminole Electric at their Bartow
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ties. Commissioners, this is an extremely

ant and crucial issue for Seminole, because of that

;hiation by each of these gentlemen to more fully

‘fmgib“<o£ the facts and circumstances surrounding the

fingncing of the facility., and ultimately adding about 60
amegaﬂgtts‘of waste heat cogeneration to their existing

k wﬁ?ne they currently operate a 37 megawatt plant.
Hfﬁr.'hnycla will first speak to you and address
'nicﬁg'and operational aspects of the proposed
facility, and Mr. McClave will address financial and
structural issues surrocunding the lease financing that we
propose. Following that, Mr. Sexton and I would be
prepared to address any legal questions or legal issues
that might come up. If there is no objection to that
approach I would like to have Mr. Loycla briefly discuss
the operational aspects with you.

CHATRMAN WILSON: All right, Mr. Loyola?

MR. LOYOLA: First, I will tell you who Seminole
Fertilizer Corporation is. We are a wholly-owned
subsidiary of Tosco 0il Cempany (phonetic), a Fortune 500
company, and Seminole owns and operates a large phosphate

mine and a 14-plant chemical complex where we convert the
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mined phosphate rock to fertilizer. All of that is in

¥quh§§)in central Florida. We are the fifth largest

1phbiphate fertilizer producer in the country. We sell

. most of our product in the export market, it is a very

Jhigpiy*éqmpetitive market and it contributes a great deal
to our positive balance of trade. And to make it easier

for some of you that have been around here a good while,

tﬂs§9<aré the former facilities of W. R. Grace and

Company. The reactions, the chemical reactions in our

ical processes at the chemical complex produce a

gregg.deal of waste heat and we currently capture about

‘half of that waste heat to convert it to steam and make

tﬁlectricity in a 37-megawatt cogeneration facility. We

have been doing that for five years, doing it very
successfully, we have a 99.9 percent operating factor and
that sﬁpplied about 80 percent of our electricity
regquirements. But it's not good enough, we are still
letting half of that waste heat literally go up the stack
and be wasted to the atmosphere, and that is free energy
just getting away from us. And we are in a highly
competitive commodity business and simply can't afford
that. Our solution is to capture the rest of that heat.
With current technology we can get most of the rest of

that heat and wring all of it out. We would do that with

‘anbther 37~-megawatt waste heat steam driven generator.
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turbine. The exhaust from that will superheat this steam

i

at we can'qet the last drop of energy out of this

process. Now, I only mentioned the sizes of these

.macbineg and how they interrelate because we have been

iske sveral times why not just dedicate one

gpgggeration facility to selling power, and dedicate one
’n,;ng%ﬁuféelves, and they are just not the convenient
ze for doing that. They have been sized for the most
ciency and the economic optimum size.
What  we have proposed to do there, which is adding
about 65 more megawatts of cogeneration, I think is good
for everybody: we get to utilize our waste heat to
improve our position in a very competitive market, so we
can stay a good healthy taxpayer and employer in Florida.
Florida Power Corporation, to whom we propose to
sell the electricity, and are very near an agreement with
them, they get 40 or 50 megawatts of firm capacity
beginning in 1992, which is the time that they need it
the most. To put that in perspective, that 40 to 50
megawatts is enough to take care of the electricity needs
of 20,000 Florida homes. Florida is a growing state, you

can say that means 20,000 more families can move in
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want to do it, Florida Power Corporation wants us to do

it, .as I understand the policy of this Commission, this

Qgﬂf’atural cogeneration, and you would want us to do

freée energy but it's not free electricity. It

*_ﬁkegyl&tramendous amount of capital for the conversion
mggﬁingny to make that waste heat into electricity, and
‘Wilkes McClave, who is with us today has been charged
ﬁ;,h ffﬁding a way to find us these tens of millions of
dellars to do this project, and I think he can explain
;” ¥@§~w§ have chosen a particular financing vehicle.

i CHAIRMAN WILSON: Before you go on let me ask you a
couple of questions. The generation you currently have
igi37‘megawatts?

MR. LOYOLA: That is the nameplate, yes, sir.
CHAIRMAN WILSON: The name plate capacity, and you
pI;n to add an additional 37-megawatt nameplate?

MR. LOYOLA: That's correct.
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hfﬁHAN WILSON: And your load is approximately

‘LOYOLA: About 42, in that range.
CHATRMAN WILSON: And the current 37-megawatt

n unit you have will be driven by your waste

.MR. LOYOLA: Waste heat, as it is today, yes, sir.

;’Cﬂilgﬁﬂﬂ*ﬁILSONt -~ process and the additional, the
second -~ |

LOYOLA: That one will also be driven by waste

n:>:“'yu There is a third generator contemplated

which would be a1 gas powered combustion turbine.

VnQDMK;SSIONER BEARD: That is to superheat the, as
yﬁg_callrit, the bottom-of~-the-barrel heat that you are
 ;gking off of the second 37 megawatt?

o MR, LOYOLA: Yes, sir, Commissioner. It will
produce a gocd deal of electricity itself, and the
exhaust gases.

CHAIRMAN WILSON: All right.

MR. McCLAVE: My I name is Wilkes McClave, and I am
agnﬁafficér and director of Seminole. As Ellioct has
pointed out, in looking at our business and being in the
commodity business we need to be as competitive as we can
ﬁéﬁﬁusa:wp;really only compete on price. And looking

around at the company we identified this tremendous
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of ‘waste heat that was truly being wasted, and, in

 we had to pay to dissipate through cooling towers,

quiopking at the project as Elliot has also pointed

iéqb while the fuel is free the conversion to electrical
energy is not, and it would require considerable extra

”ﬁégpitqifgqfhu%;a this.

. As prudent businessmen, we don't feel that Seminole

5

- .shoy d really be loaded up with any additional debt, and

Hrtihc witﬁ a clean sheet of paper, knowing what we
wanted to acccawmplish, we laid out a project which would

us to do off balance sheet financing to raise the

-cnpitil at economic rates, because while you have

.

gph ”iea11§fficiencies you also have to have economic

efficiencies to make the project a good one. And then
also looking at accounting standards, tax rules, and
particularly the rxrules of this Commission to make sure
that it was proper, and also from our own operational
point of view we have our own requirement that we retain
operational control of this project. So starting with a
clean sheet of paper and with the assistance of Mr. Zambo
and Mr. Sexton we built a structure that we believe met
all the requirements of these varying disciplines, and,
in fact, a great deal of the shaping of the structure has
gone dnto the view of meeting the proper requirements of

the Stats of Florida and the Public Service Commission.

ACCURATE STENOTYPE REPORTERS, INC.




i9

21
22
23

20

24
25 |

P

11

"tﬁai;ﬂhat we have come up with does meet the
‘réqu rements of the Commission and we were unpleasantly

surprised that perhaps it might not, and so we are here

to . address you @f"you have any questions about why we

have done things in certain ways. I would just like to

point out some of the three key elements to us: The

amo;nt ﬁhat Seminole will pay for leasing the equipment
is fixed, it's not based on how much electricity it gets,
.both-infiﬁg‘ie&ae payments and in its operating and
maintgnlncé-agreement retains, and we retain operational
control of the project. It is Seminoles' project and we
gm¢gnning it. The reason that a third-party has been
interjected is that for accounting standards it is
regpiréd that there be some third-party element in the
project in order to allow us to do off-balance sheet
financing. We used a limited partnership structure
because as you probably know in a limited partnership the
limited partners can have no operational control, they
have some very broad rights if the general partner, which
Seminole is the general partner and will remain the

general partner, only with the defalcations of the

general partner, et cetera, but it is a sole purpose

general partnership or limited partnership for the
purpose of running this project.

COMMISSIONER GUNTER: I've got a question or two,
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Mr. Chairman, if I may. As I understand the partnership

ity to Seminole, is that correct?

.QfﬁéCLAVE: We will lease part of this facility to
'ls.emi‘nol/e.

| COMMISSIONER GUNTER: Lease part of the facility.
\.ﬁ@ve got control of the facility, if Seminole
?grtilizer has control why -- and you are going to¢
operate and maintain it, there is where I begin to, that
is where it begins to break apart with me. I don't
unggggtgpduhow you can have operation and maintenance and
bdﬁi;aiswhere you are only leasing a piece of it.

MR. McCLAVE: Seminole will enter into -- on the one
hand you have the limited partnership which has limited
partners who are mere passive investors, and then you
have a general partner who operates and controls the
facility, and that will be Seminole Fertilizer. Seminole
Fertilizer, also wearing a different hat, will lease,
have an undivided interest in the project, and will
generate its own electricity from that portion.

COMMISSIONER EASLEY: I am a little bit confused.

COMMISSIONER GUNTER: I am, too.

COMMISSIONER EASLEY: Seminole Fertilizer, according
to the diagram I got, will participate with a

wholly-owned subsidiary being the general partner in the
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l¢m$tgd pyxtnership, not Seminole Fertilizer, per se, is
that‘corfé;t?

MR. McCLAVE: The only purpose for that subsidiary
in there, and you are absolutely right, I had forgotten
that, is for tax purposes in setting up the partnership.
The subsidiary is wholly-owned by Seminole Fertilizer and
will be controlled and will always be controlled by
Seminole Fertilizer, so we tend to identify the two in
our mind.

CHAIRMAN WILSON: If I can interject real quick, for

the purpose:z of our analysis can we just simply ignore

tﬁéréxistence of a separate subsidiary and treat the
general partner as, in fact, being Seminole Fertilizer?

MR. McCLAVE: Tn practice that is what it is,
because Seminole controls that sub, it owns 100 percent
of it, nobody else will own any part of it, and as I say
it is set up for the tax structure going into this.

COMMISSIONER EASLEY: Then the limited partners are
all passive investors?

MR. McCLAVE: Yes.

COMMISSIONER EASLEY: And is that spelled ocut in the
agreement?

MR. McCLAVE: Well, first of all, by definition a
limited partner is a passive investor. If they were not

a pagsive investor, they would lose their status as a
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iiﬁ’ted‘partner. For instance, the type of people we are
“for 1imited partners are GE Capital, are

Capital, people like this. This whole

,ﬁaméheY‘ecpnbmically to finance the project.

COMMISSIONER EASLEY: And T understand that right up

il the timggthat the limited partnership owns excess
i@ng gy;gqg :es#ie and has priority as to energy. Now I
gp gﬁartingfto get --
t, ;ﬁCOHQ;SSIONER'$EARD: Let me translate that to my
L qu?ition; it is the same one but asked differently. Why
‘ ‘gnged for the limited partnership to sell to the
dlity as opposed to Seminole, the leasee, to sell
excess power to the utility? That is the real question.
MR. McCLAVE: In other words, why don't we lease the
whole facility to Seminole. Because if you think about
it, and we thought about it a great deal, and a great
expense, it is primarily an accounting problem that we
presently, Seminole presently owns the existing
cqgsngrator and it owns the rights to the project that is
being developed. The transactions that are contemplated
for legal purposes really take place almost
simultaneously. And the accountants -- it would severely
impact our ability to take it off balance sheet. If we

sell to the limited partnership and the limited
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partnership turns around and leases the whole thing right
k to Seminole on the same day, the accountants are

t going to say, "That didn't happen, that is not going

" off balance sheet."” That is the problem.

CQMHISSiONER GUNTER: Well, are your accountants

advising you that if somebody —-- if you participate and

.. you lease a whole building and you participate in a

1imited partnership that they are going to treat that as

a capital lease? We have some experience that that is

mot ‘the ‘case.

MR. McCLAVE: Because of the relative values, I am

notan accountant, and I don't pretend to be, but under

,gthetﬁinaﬁcial«Accounting Standards 13, where you have to

set up certain ratios and you have to meet certain ratios
as to whether you *reat it as an operating lease or a
capital lease, the ratios that we have come up with here
mee; the operating leases, and our accountants have
advised us that they would be entitled to off balance
sheet treatment, whereas if we do the other it wouldn't.
That is the difficulty we ran into, and that is why it is
structured this way.

CHAIRMAN WILSON: Commissioner Easley, I think your
guestion is still unanswered, which is why the
partnership would own the excess electricity and the

contract with Florida Power Corp -—-
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MR. McCLAVE: And why the priority?
_COMMISSIONER EASLEY: And have the priority.
'CHAIRMAN WILSON: Would take priority. And if I

understand that correctly, it would be no different than

‘any ‘cogenerator who has a firm contract with a utility

and also generates power for itself, that its efforts

. would be to maintain that contract with the utility

w

?bgc@!ﬁé of the obligations and penalties that they would

A

incur for failure to supply that electricity as

contracted for. So the sale to, it is the sale to the

utility that has priority because it is a firm contract.

COMMISSIONER EASLEY: Let me follow that, then. You
are in whose service territory now, FP&L or TECO?

MR. McCLAVE: We are in TECO.

CEAIRXMAN WILSON: Florida Power Corp.

COMMISSINER EASLEY: Well, who is your contract with?

MR. McCLAVE: FPC, Power Corp.

COMMISSIONER EASLEY: Sorry. I wrote down the wrong
one. You are currently generating 427

MR. McCLAVE: About 36, 37.

COMMISSIONER EASLEY: And your load is 427

MR. McCLAVE: 42 or a little more, yes.

COMMISSIONER EASLEY: So you are currently buying
five or so megawatts from TECO?

MR. McCLAVE: Yes.

ACCURATE STENOTYPE REPORTERS, INC.




17

‘ COMMISSIONER EASLEY: If you generate more than you
nﬁad -

;‘E,HRJIMCCLAVE: which we sincerely hope we will do.

COMMISSIONER EASLEY: -- would you have TECO in a
posi@ipn of having to offer you backup power if Seminole
goeﬁwdown? Let's say a hurricane comes through, you have
a natural disaster, whatever happens, for some reason you
“are” down?

“lhk.'HcCLkVE: We presently have a standby
zaﬁrgngemént with TECO, and, yes, we would continue to
‘wcnel but only to serve our needs.

COMMISSIONER EASLEY: But if the limited partnership
has ‘priority as to energy, and if the first obligation
then iz tc meet the firm capacity contract with FP&L, and
you are having to buy capacity because you are down, does
that then mean that you've got to buy the total amount,
not only your operating need but the amount of the firm
contract to FP&L in order to satisfy that contract?

MR. McCLAVE: No.

COMMISSIONER EASLEY: Why not?

MR. McCLAVE: First of all, I don't believe its
permitted.

MR, ZAMBO: Commissioner, if I could address that.
Pirst of all, it would be illegal because the tariff

under which we would purchase that power from Tampa

"ACCURATE STENOTYPE REPORTERS, INC.
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:would specifically provide that it's not for
‘:esgle;'so'we could not do anything with that power

‘. except use it to serve our own load.

COMMISSIONER EASLEY: So that portion that gives
priority to the limited partnership is abrogated by the
TECO;cpntrggt as far as resale of any purchase from TECO?
. MR. ZAMBO: That's correct, and besides that, aside
from the ‘fact that the tariff provides that, there would
bé3>§GQﬁft§ metering on this equipment and at the
interconnection that I am sure the utility would know if
-happening inadvertently and they would prevent

‘happening.

CQQMISSIONE& EASLEY: What happens to the firm

- cont ;ét that the limited partnership has, then, in the
event that Seminole goes down, the limited partnership is
,gggg;éting absolutely zip, right? They are not doing
anythinq

MR. ZAMBO: That would be correct. 1In tlat case

18y couidénpt:deliver any power, and hopefully tney
ﬁdﬁld havg‘enough of a reserve in their capacity factor

- that they had delivered to the utility that that wouldn't
trigger a penalty.

CHAIRMAK WILSON: Otherwise they would suffer the
Pghgitiga ﬁha; are in the contract?

MR. ZAMBO: That's correct. In that case it would
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me as. if Seminole had directly entered into that

figm‘power.sqles agreement, they would suffer whatever
nsequences.

”ﬂccnuiékxonza EASLEY: Now I am back to --

‘MR. McCLAVE: This would be no different no matter
e financed it. We would always want to first meet
Vnegﬁi:of that contract because we don't want to

he penalties of a default.

@SfOﬁER EASLEY: Okay. Having said that, that

Se ndlé then remains the cogenerator no matter what

MR. MCCLAVE: (Indicating yes.)

COMMISSIONER EASLEY: ~-- explain to me, and I think
you have done it, but I didn't understand it completely,
explain to me again why it is necessary then to have a
limited partnership acting, if you will, as a broker?
Why Seminole could not enter into a 100 percent lease
with the limited partnership, keeping the limited
partnership whole as to the financial arrangements, but
having Seminole be the qualified facility?

. MR. McCLAVE: Two things. First of all, the
[?quaiifying facility are the pieces of equipment, not the
pecple, or not the entities involved. Secondly, there
are gﬂi‘very practical reasons; if we take --

COMMISSIONER EASLEY: No, let me understand that

%CCUK&TE STENOTYFPE REPORTERS, INC.
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e .you go too much further with it. The pieces of

'gquipment that Seminole leases most of it, not all of it,

if I unﬁerstahﬂ, about two-thirds of it?

" MR. McCLAVE: No, less than half.

COMMISSIONER EASLEY: Less than half. Seminole is
leasing less than half, but Seminole is doing all of the
rcaéengpitian?
yR. McCLAVE: The qualifying facility is doing the

COMMISSIONER EASLEY: Who is the qualifying
’1ﬁR. McCLAVE: It is this cogeneration project.

COMMI?SIONER EASLEY: No, it has to be one or the

_other, it can't be both of them.

MR. ZAMBO: Commissioner Easley, if I can try to
clarify that issue. There was some misunderstanding
apﬁarently in the Staff recommendation on this issue,
they may have gotten some clarification on it, but the
bottom line is that a qualifying facility is an assembly
of eguipment, any electricity generated by a qualifying
facility can then be sold to a utility by the owner, or
operator, or both of that facility, so in this case -—-

COMMISSIONER EASLEY: Then both the limited
partnersgip and Seminole are the qualifying facility?

MR. ZAMBO: No, the qualifying facility is the

ACCURATE STENCTYPE REPORTERS, INC.
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ﬂupgggn ration facilities that the partnership will own,
e 5 k

but bot seminole and the limited partmership will have

. 'tﬁgqright to sell electricity from that facility. The

"ﬁatgit,is;cenerated by a qualifying facility.

COMMISSIONER EASLEY: To whom is Seminole selling

i

electricity?

: HE?‘ZAMBQ: Well, Seminole would not sell any
plectricity, Seminole --
9 | } COMMISSIONER EASLEY: I am sorry, I am getting

thoroughly confused, Mr. Zambo.

MR. McCiAVE: Seminole is selling no electricity, it

generating electricity for its own use, and the

13 par&ner:hip is generating electricity and selling it

14 ;fi' under the power contiact of Florida Power Corp.

15 | ;k COMMISSIONER EASLEY: Are you telling me that FERC
16 | will identify a third non-entity as being the equipment

17 that is the QF?

1g | MR. ZAMBO: They will identify the equipment at the
I8 : - ~fért;iizer plant as the qualifying facility. The QF

26 i stagﬁs goes to equipment, Commissioner, not to --

21 : COMMISSIONER GUNTER: Yes, but it is issued to -- I
zzAj%:L’ .even have the application forms, because I wanted to

43 i understand how it was done, and it is issued to somebody;
24 ‘ they are issued, there are requirements in the

§§ f | application. I got one of the forms, it is issued to

ACCURATE STENOTYPE REPORTERS, INC.
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ﬁpbggbogy, it's not issued to a piece of equipment.

1V{HR. ZAMBO: Commissioner, they are issued to
somegne, but the way the law works the federal code says
}?tﬁétVifcoyeneration facility is a qualifying facility if
i;fméets certain criteria, But there is then an
obligation ——

h COMMISSIONER GUNTER: It is still issued to somebody.

_ MR. ZAMBO: Well, an obligation is then placed on
- the énpg: or operator of that facility to notify FERC of
% the existence of such a facility. So FERC puts the
 '§;§10§ on the owner or operator on a person, but the
(ﬂﬁéf&cility status falls on equipment.

COMMISSIONER GUNTER: But it is issued to somebody,
you all are confusing it, it is issued to somebody.

CHAIRMAN WILSON: Who would hold that obligation
under the federal statutes of this partnership?

MR. ZAMBO: In this case I think it would be the
limited partnership and Seminole. Seminole as the
operator ~-

CHATRMAN WILSON: Let me make sure I understand what
is going on here. Seminole Fertilizer is going to
transfer the assets that you currently operate,
cogenerate power to the limited partnership.

MR. ZAMBO: That's correct.

éﬁiikﬁhﬂ WILSON: The limited partnership is going
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an additional 37 nameplate megawatt capacity
generation unit?

MR. ZAMBO: That is correct.
. ~CHAIRMAN WILSON: Which will be owned by the general
pﬁrtner.
MR. ZAMBO: Yes, sir.
CHAIRMAN WILSON: Seminole Fertilizer is then going
to lease sufficient of that plant to meet its steam
needs?
MR. Zﬂﬁﬁb: Steam and electric.
CHAIRMAN WILSON: Steam and electric needs?
‘MR. ZAMBO: Yes, sir.
CEAIRMAMN WILSON: And anything in excess of that
will be basically passed through under your contract to
Florida Power Corp.., under your firm contract for sale of
electricity?
MR. ZAMBO: Yes, sir.
MR. MceCLAVE: And we have consulted with FERC on
this, I believe, Richard.
MR. ZAMBO: Yes, we have consulted with FERC, and we
have an opinion from the General Counsel's Office, verbal
over the phone that yes, both Seminole and the limited
partnership would have QF status. And the reason
Semincle will have that status is they are the operator

and thngHave to have it in order to interconnect with

CFEve
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eir utility snd purchase standby power.
1MR.EMALLAYE: And going to a second element of your
q ﬁ#tion, Commissioner Easley, there were two reasons why

it is preferable to have, from our point of view, to have

the limited partnership selling directly to the utility.
The;tirst being the ¢off balance sheet financing treatment
which is crucial to us proceeding with the project, but
the second is in term of the requirements of lenders, we
are not completely masters in our own house, and lenders
 ptﬂ£gf in the limited partnership structure to have the
limﬁtpq_paxtnership have a direct contract with Florida
nggr_ﬁéfp,,rand that is the other reason for it. Rather
ﬁﬁﬁn,ﬁﬁhsinq the funds all through Seminole.

COMMISSIONER GUNTER: Let me ask you as far as I
can, let's talk about the money just for a minute. 1In
the limited partnership monies the limited partners put
in would be classified as equity, would it not?

MR. McCLAVE: Yes, they would, and that is what
entitles us to the off balance sheet treatment.
COMMISSIONER GUNTER: I understand. I am trying to
understand even if it were a capital lease, even if it
were classified as a capital lease, I am trying to
understand the negative impacts, if any, to Seminole
Fertilizer,

MR, McCLAVE: Were we required to treat this as a
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- capital lease, i.e., the obligatiomns that Seminole --
eminole will k= signing a lease, and the lease has in it
,obligétions to pay money. If we are required to treat

that as a capital lease by our accountants, then the net

,Hentxvhlue of that entire stream of lease payments for
15 years shows up as debt on our balance sheet, just like
yonﬂﬂgnt'and borrowed the money from the bank. That is a
big number

CQQHISSIONER GUNTER: How how do you treat the
lxgvenn§¢‘tﬁéfexpected revenue over that time period?

MﬁymHéCLAVE: Well, the revenue comes into the
pq;tnépgﬁgp,becguse what Seminole is doing, Seminole is
payfﬁg. Seminole is leasing and paying to the
partnership.

. COMMISSIONER GUNTER: No, I am saying if Seminole,
if the facility were leased to Seminole, the limited
partnership constructs it, provides the financing, and
whatever, leases it to Seminole, all the sales go through
Seminole. On a capital lease arrangement where all the
money that is received, you have got two benefits; one,
you've got the benefit to your fertilizer operation, and
then you asre selling whatever else, another --

MR. McCLAVE: Oh, if we lease the entire facility?
‘;QQ§MISSIONBR GUNTER: Yes. Because there has to be

jdes. I understand bookkeeping enough to say
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that there are entries on both sides: it's not all

HéCLLVE: Presently the way it is set up, and if

‘Yéase obligation which it pays to the limited

;p.'t_igghip. And we anticipate being able to treat that

tream of lease payments, which would be a very
large number, put i* on your balance sheet as debt, or as
& legse‘oblig&tion section, but basically it shows up as
ionq;thrm debt. At the same time as the income came in,
because in this case there would be income, presently
thege-is no income to Seminole, but if we did it as you
have posited it there would be income to Seminole which
would come in and be taxable every year, but that doesn't
appear on your balance sheet except every year as the
profit and loss comes in, so in the first year of the
projec¢t you would be hit with this huge number. But you
would have no -~ you wouldn't have any offsetting income

until it was earned and as it came in over the years.
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- And:that, it would just blow our balance sheet out of the

water.

ébMHiSSIONERJGUNTER: A gain income would come in on
avﬁénthly basis to Seminole -~

MR. McCLAVE: If we lease the whole project.
7erQMMISSIONER GUNTER: You see, you are answering
fqui'tipns I am not asking you. I'm talking about if the

it was constructed and leased

"%t you 80ld it into Seminole.

4§31iﬁcCLKVB: liet me make sure I understand your

‘COMMISSIONER GUNTER: That is exactly right, and

Semincle would make all the sales.
MR. McCLAVE: Yes, it would, and it would have
income every month as it came in.

jGOMMISSIONER GUNTER: It would have income.

MR. McCLAVE: But that income, you would have all of
the long~term debt, or lease obligation, whatever you
want to call it would show up in your balance sheet in

the first instant, and the benefit that would

right away,
accrue to yvou would accrue over 15 years as the project
worked its way through its term, as the lease worked it

way through its term. So you would end up with a very
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umber on the debt side of your balance sheet.

CQﬂMISSIONER GUNTER: Well, trying to understand the

n

ou illTha?é it, and I am trying to understand the
mghey. T am trying to understand the bubble charge. The

vou have it structured now the limited partnership

back into the limited partnership?

MR. ucctxvs: Yes, the income presently comes into
ﬁpgfiiﬁited partnership, that is correct.

.' COMMISSIONER GUNTER: Okay. So the limited
partnership receives all of the benefits from all of the
cogeneration facilities that exist there, and the
cbmpany, Seminole Fertilizer, has an outflow of funds
continuously, I don't see any flip side to Seminole
Fertilizer.

MR. McCLAVE: Yes. The benefit that Seminole
Fertilizer is receiving is it is paying lease payments
and it is getting the right to use the equipment which is
generating electricity, that is the benefit we are
getting., And at the time of the initial transfer there

ie a payment for the facilities that are being sold,
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OMM SSICNER BEARD: And your debt equity ratio

éCLAVE: The debt equity ratioc should improve,

‘aﬂthhit is why we are doing it like this.
1yMISSIONBR BEARD: As opposed to a fully --
MR. McCLAVE: Well, if we leased the whole facility

debt equity ratio would go off the chart.

'¢ﬁ§IRMAﬁrﬁILSON: Commissioners, I think what we
t&flookfgt here, and I appreciate your questions,
'Guntér, they are interesting, but quite
frankly, © am not sure it is any of our business how this
any.chooses, what business form it chooses to take.
1ink cur inguiry needs to be confined to fairly narrow
_eltions here under prior decisions that we have made.

whether ‘there is a retail sale involved. I think

is one of the first gquestions that we --

‘COMMISSIONER MESSERSMITH: That is the question that
we need to follow up on, that is still the fuzzy

L ' A
part ag far as I am concerned when they set up --

HATRMAN. WILSON: Yes, because I think the choice of
a company to do off balance sheet financing or however

want to do it, is essentially their decision. Now,
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ial machinations, to see whether, in fact, the
qétion that underlies all of this violates Florida
‘1qy-or‘our ruies.

| :COHHISEIONER MESSERSMITH: Well, that is exactly the
point, and I am just following up on what Commissioner
Easley started with, is where you set up the separate

ation, and it, in fact, has priority ownership of

the pover generation and does the contracts of the sale
to the power company, when you set it up like that I
don't think Seminole really owns it and is running it, in
my mind. And I don't know then if that doesn't put you
in conflict with 366 which says you, I mean, the separate
corporation is, in fact, that which is selling the excess
power.

CHAIRAAN WILSON: I think you have to look at the
fact that Seminole Fertilizer and this limited
partnership, in fact, have a unity of interest. I mean,
they are the same people. The tax code may look at you,
and your accountants may look at you and say this is all
different, they are different folks, and so they get a
particular tax treatment, but if we look underneath the
transaction what you have got is Semincle Fertilizer
raising some financing to do a cogeneration project, and
structuring it in a way that you can fool the taxman.

Which; yau know, I have no cobjection to; I think
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N

5qdy 8 God-given American right is to try to fool

OMMISSIUNER EASLEY: Mr. Chairman, the thing I was

ers with to begin with on whether or not it

ergy.:. the limited partnership owning the excess

energy, gnd the limited partnership having the priority
for energy, bothered me until I got through the argument

that number one, the limited partnerships, none of the

parties within the limited partnerships are consuming any

. ~ofisthe fngggy. That the power being generated is going

in two places, one, it is being self-generated by
‘‘Seminole and used by Seminole, the excess then is
@pdkézgdf fér:want of a better description, through the

limited partnership directly to Florida Power Corp, there

fMR. McCLAVE: That is correct.

.KGHHISSIQNER BEARD: Which answers the first
question, who is the retail customer? I can't fird one.

3 COMMISSIONER EASLEY: No, I can't either.

ZCHXIRMEN‘HILSON: I can't either, and I have looked

hgcause I am -- when you see something like this

s a-little different, your suspicions are
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. automatically raised. And I want to make sure as we look

these ﬁ}nﬁg~of transactions that we are not in a few

s subject to the law of unintended consequences, that

COMMISSIONER EASLEY: I can't find a sale to the

wGﬁAIKMAN\HILSON: And the other thing is this is a

laratory statement, and you are accepting this

‘;recisely as it is.

ECaVEQ;Jthat the arrangement does not change.

" CHAIRMAN WILSON: That's right. Well, if the
-arrangement changes the declaratory statement has
qiésbiﬁfély no meaning, you might as well wad it up and
throw it in the trash.

COMMISSIONER BEARD: The other piece of this, and
the theory behind this as we are looking at this is the
benefit or harm to the ratepayer and the discussion that
yontjust said, one unit specifically assigned that to
Seminole as opposed to a less defined rule, it would
appear to be more protective of the ratepayer in a firm
capicity contract because there is less likelihood of all
three of these units going down simultaneously than there

‘wauldshi if it were in one package and separated out. So
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e there is some, it may be subtle, but some further
n because the utility that is purchasing this
éﬁ:ﬁ;xand Seminole loses theirs first, and you
“have a greater probability that the utility and the
yayer ‘would be held harmless, if you will, even on
the capacity factor.

COMMISSIONER EASLEY: All right, so —-

COMMISSIONBR MBSSERSMITH: Well, in the event that
some failure of the limited partnership could not provide
power under a firm contract, who would be at risk in that
situation, would it be the limited partnership or
Senminole?

MR. McCLAVE: Well, the way we see the risks,
because the priority first goes to the Power Corp.
contract, if there is any shortfall Seminole will bear
the first risk and most of the risk. Obviously, if the
whg;e project just doesn't run, Seminole would be at risk
anﬂ>the limited partnership may go into default of its
contract and there is a risk there, but it is really just
the same risk that any lender makes if the company to
which it lends money just totally goes down the tubes
they are at risk. But it is structured so that most of
the‘ﬁractical risk, or all the practical risk is on
Seminole. And all the contrecl, I mean, the two go

together,
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5. MILLER: If I could just go back and clarify the
'a@pput whether there was any provision of
'flen,r  1#1,'& retail sale. I think your analysis is

7 ht,  and I agree with it, but I just wanted to say
this concern is because of the dollars
3qoin§ both ways between Seminole and the limited

partnership we couldn't rule out that there was a

ﬁfpibv&qicn»df electricity with dollars going based on sone
fluctuib%oﬁ>§ealing with the production of energy, and so
) ﬁ;d been about the provision of energy from
Seéiﬂél;;tg the limited partnership. I think that the
Petttigqgrwaauld say, "Well, there isn't really a
'ptovisiohnfrom there to there because the limited
partnership retains a portion of the facility and
Séminole is merely dcing the operation and maintenance on
it." But this was where the concern had arisen, "Gee, can
we really tell as a matter of law that there is not a

sglx“"~thpt is where the concern had been. 2and the

sec&nd step was, "Well, even if there is it is to the
‘public,” and that is your kind of close nexus test coming
in.

COMMISSIONER GUNTER: Cindy, if I could, one of the
thiggs that«my line of questioning was trying to get at,
the gwo,ihings that we had, one was P.W. Ventures and the

other one with Metro Dade. And if you understand the
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ley you can, all of a sudden you can very

se the differences, and they are not so subtle

betwaen Metro-Dade and P.W. Ventures.

¢

o

was by wheeling --

“MR. MILLER: That's correct.
afCONHISSIbNER GUNTER: -- out to another Dade County

process., Now, if you recall the decision, because I read

ﬂéq@men@éﬁ%oa very carefully, the decision in that
préééeding was tﬁht Metfo-nade was not even a signatory
to ”he agreement that Thermal Electron and other folks
hqg;ﬁtggjyﬁere'not even a signatory.

MS. MILLER: 'That is correct. There was not clearly

as ‘close a nexus.

COMMISSZIONER GUNTER: That is clearly a retail sale.
That is the reason of trying to understand how the money
fipﬁégana what the pieces were. P.W. Ventures, P.W.
Ventures was not P.w. Ventures to Westinghouse, I mean,
to Pratt-wWhitney. P.W. Ventures was selling to other
“folks in that complex.

MS. MILLER: And, in addition, they were very

‘sep ﬁ;ﬁewentities, and there was not a wholly-owned
subsidiary.

COHﬁISSIONER GUNTER: That's exactly correct. And,
ﬂ;ﬂMgL;Chairman, that was the reason for the line of

questioning on the flows of monies.
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,tﬁiinggﬂfﬁILSON: I misunderstood your thrust there.
COMMISSIONER GUNTER: And you are trying to

\~ 6%’ghtahd'where there is a one-way flow of money that
;ﬂﬁiﬁﬁ;s the test of being able to identify the differences
. between Metro-Dade, of where you didn't even have the
vapartieq@‘ﬂade‘ébunty didn't even sign that agreement, so
thgt cliparly would have been a retail sale. I will lay
"# one aside. P.W. Ventures, I look at that flow of
"ﬁoney,:?ﬁw, Ventures is really different. I don't think
;"h“t'gguﬁaggggny -~ I don't think we are violating any
< eéeﬂgﬁt in either of those cases that you referred to.
L AHS. MILLER: I don't either.
COMMISSIONER GUNTER: That was the thrust.
CEAIRﬁAN WILSON: I appreciate that, and I
misundasrstood the thrust of your gquestions.

.GOMMISSIONER EASLEY: The only concern I have, Mr.
Chairmanp, and I assume it can be addressed in a
dgglaratory statement, and I assume needs to be addressed
in a declaratory statement if only for the comfort level,
gp@ that is that I would want to have some kind of
coﬁﬁingency language, or depending upon, or whatever the
proper term is, that both facilities, both entities, with
their joint facility receive QF status. Now, you know,
the .parties have said that they have gotten some kind of

oral statement from FERC that that would occur.
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Commissioner Easley, I can assure you

ney will insist on that.
col 7$§Idﬁﬂk EASLEY: But the only reason I would
’t‘iﬁ in';here would be that even though, if
‘gﬁmstancéﬁﬁéhange, the declaratory statement is no
‘longer valid, to me I can't even make the declaratory
statement unless that is a part of it.
| " MR. McCLAVE: We have no problem with that.

MR, ZAMBO: Commissioner Easley, if I may, this is

1, we can do that and we can live with it, but

de

pa

1 just wanted to make sure you are aware that, first of

%, if we were not a QF the utility who we are selling

the power to will not be obligated to purchase it. There
is a provision in that contract which you will see when
it comes to you for approval --

COMMISSIONER EASLEY: Wouldn't be obligated, but
could, and then we may be back in the argument about what
“is retail and wholesale.

COMMISSIONER MESSERSMITH: Who did you say you were
talking with about becoming a limited partner?

‘MR. McCLAVE: The kind of people that we are
apprcecaching are Chrysler Capital, GE Capital, people such
as that, traditional sources of money. And other people

who would be interested in investing in projects of this
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COMMISSIONER MESSERSMITH: It is my understanding

They are not consumers, they are
sources of funds.

CQ@@ISSIONER MESSERSMITH: A number of utilities are

fintexested in becoming -~

MR. McCLAVE: They may. I believe some of the gas

‘transmission companies may be, I am not really on the

financing side, but some of the -- we have spoken -- some
of~§ﬁ§ﬂntilities, it is my understanding, have
subsidiaries that are interested in investing in
cogenerat.on prajects.

COMMISSIONER EASLEY: Have you talked to any of the
telephone companies yvet, they are about the only ones we
haven't mentioned?

- 'MR. McCLAVE: It is mainly what I would call the
traditional sources of project finance, and these
utility-type companies because they understand projects
like this.

COMMISSTIONER EASLEY: Mr. Chairman, I would move the
ultimate recommendation, but with the additicn that I
would like the language concerning the QF status of both
antities.

CHATIRMAN WILSON: I don't have any problem with
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a second?

COMMISSIONER GUNTER: I will second it.

V;}CHAIﬁﬁiN WILSON: I would also like to comment that
*the analysis for both recommendations was very good, and
. ~caused us ta‘loqk very closely at this to really

determine what the nature of the transaction was. Both
si@?g?wereivery well presented, and it isolated those
‘iiégga, and it allowed the kind of analysis that would, I
hogéu ;hthink satisfies us that, in fact, we are not
lpbﬁfng?ut retail sale, that this appears to be purely a
financing scheme, and it does not, I don't think it
vilfaééS'the precedent for the statute.

COMMISSIONER MESSERSMITH: Well, I hope it doesn't,
vgither. But I tell you it is so confusing that if we go
fé@yard with this declaratory statement that we keep in
mind that this is something we need to watch because I
think we are going to see a lot of this come about if we
proceed with this, and I think there are some things here
we don't really have a full grasp on. Some of the
nuances that are involved in the financing part of it, or
whatever, but I think we are going to see a lot of this
and we should be anticipating looking at it further.

CHAIRMAN WILSON: And I think we need to keep in
mind that with this declaratory statement it rests on the

grounds that it is this factual situation as represented
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to uiﬁﬁith these parties and this arrangement. And as
thingéﬁaepart from that then our, I guess, tacit approval
by iﬁéuinq the declaratory statement has absolutely no
meaning whatsoever at that point. If, in fact, the

—htf fqamént;chgnges so that this does become a retail

sale or changes the nature of the transaction so that it
does, in fact, violate our rules, the statute, then we
look at At again.

COMMISSIONER EASLEY: Or even change the

cas

understanding that we heve of the project at the present

time. It doesn't necessarily have to violate a rule or a

/”?mg« If it changes materially, it is going to change a
lot of things.

COMMISSIONER BEARD: In one sense maybe it is
helpful because we have had a yea on one side and a nay
on one side, and this got greyer and perhaps we are
£inally achieving that line where people in Florida will
inderstand, and that is something I think we need to do.
And we also don't need to try to provide too much burden
and barrier to innovative financing, as long as it still
meéts the true intent of our rules.

CHATRMAN WILSON: All right. Without any objection
to Commigsioner EBasley's motion? Without objection,

then, it is approved.

{Whereupon, the discussion of the above item was
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