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February 11, 1991 

commissioner Thomas M. Beard 
Commissioner J. Terry Deason 
Commissioner Betty Easley 
Commissioner Gerald L. Gunter 
Commissioner Michael Wilson 
Florida Public Service Com.is•ion 
101 East Gaines Street 
Tallahassee, Florida 32399 

RE: Refund of Unamortized Oil Backout ITC 

Dear Commissioner•: 

Pursuant to Order Nos. 22268 and 23219 in Docket No. 890148-EI, 
Florida Power & Light Company (•PPL•) i• filing its Letter 
Ruling from the Internal Revenue Service (•IRS• or •service•) 
regarding whether the rapid flow back of unamortized investment 
taz credits associated with PPL's oil backout project would 
violate the Internal Revenue Code. In its Letter Ruling the 
Service has determined that the refund resulting from the rapid 
flow back of the investment taz credits associated with FPL ' s 
oil backout project is permissible. 

In Order No. 23289, the order approving PPL • s draft ruling 
request, the Connission ordered PPL to make a refund upon a 
favorable ruling from the IRS. PPL proposes the following 
means of implementing a refund. PPL proposes to refund to 
customers on an equal cents per kwh basi•, over the Apri 1 
through September 1991 period, the revenue effect of the 

__unamortized balance of investment taz credit which FPL has 
computed in its most recent oil backout filing would remain as 
~ October 1, 1991. The revenue effect of the projected 

-- -Unamortized balance, plus accrued interest through the refund 
period, would be shown as a separate line item on each · 

-- -.customer's bill. Any over or under refund would be adjusted on 
- -EPL books in October 1991 and recognized in a su~sequent oi 1 , 
-~ackout true up. 
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Florida Public Service Commissioners 
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Page 2 

Th i s proposal has several advantages . First, as noted in 
FPL's 1988 tax sav i ngs refund order, a six month refund avo i ds 
s e asonal inequities. Second, it effectuates the refund without 
d i srupting the cur rent fuel and oil backout proceeding. Third, 
i t apprises customers of the refund rather than treat i ng it as 
a c redit in the fuel factor. Fourth, it requires no further 
adj u s tment to oil backout investment tax credits amortization . 

As o f March 31, 1991, t he unamortize d balance of oil 
backout project inves tment tax credits will be $16,389,703. 
Unde r FPL" s propos al $439,056 will be flowed back through the 
Oi l Backout Cost Recover y Factor during April through September 
1991 as part of regular amortization. The jurisdictional 
r evenue effect of the remaining $15,950,647 of unamortized 
pro ject i nvestment tax credits ($25,667,068), plus accrued 
interest f r om April 1990 through September 1991 ($2,743,910), 
would be refunded through a cents per kwh factor during the 
Apr i 1 through September period. This wi 11 result in a tot a 1 
refund of $28,410 , 978 . 

S i nce the propo sed refund would begin on April 1, 1~ would 
be helpful to all parties for the Connission to cons ider this 
p r o posal expeditously . FPL respectfully requests that this 
ma tter be p r ocessed to a l l ow Commission action at its Marc h Sth 
Age nda Conference. 

cc: Steve Tribble 
All Counse l of Record 
Bill Talbott 
Tim Devlin 
Joe Jenkins 
Ann Cau f' seaux 

Respectfully submitte d, 

STEEL HECTOR ' DAVIS 
215 South Monroe Street 
Suite 601 
Tallahassee, Florida 32301-1804 
Attorneys for Florida Power 

' Light Company 

By : ~d~ 
Charles A. ·~ 
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ot tbe Inte ... 1 r .. 3 P.eveoue 
Code.• 

This 1• in rt>spon&• to your request for 1 letter rulin~, 
dated July 23, 199~, re~&rdin9 the Ft>deral inco~f' tax 
consequences of thf' Order issut>d by the Co•~iaa!on. Jn suMmary, 
th~t Order requir~• 1 ch~n•• in th• flow bee~ of una~rt!zt>d 
!nVf'$lment tax crt>dits ass~!ated w!th thf' Project, the costs ~f 
~~ ~ ch havf' bet>n fully recovt>r•d through stat• statute and 
•?pl:cation of thf' r~9ul1tory ~le. Jn your l•ttt>r, you s~att>d 
thet your COr.t>any !a unct-rta!n 11 to wh~th•r th• Ordt>r co"';>lies 
w~th th~ rt>Guirem•nts of •~ction 46(f) of thf' Jnt•rn•l P~venuf' 
C"on~ "nd $ection 1.46•6 of the Jncome T~x ~e9ulations. 

Tht> rt>lt>vant facts i~cludf'd in your su~iaa!on follow. 
Your co~any is an investor-owned public ut!l!ty en~a~ed in tht' 
o~•ration of en integratf'd electric utility syste• involvin9 
thf' ~en•ratiun, trans~ission, diatribution, and s1le of 
eJ•ctrical ener9y. Your co~pany has .. de a ti•ely election under 
'ection 4 6 en Ut of the Code to use the ratable flow-thrOU9h 
~•t~od of accounting and rate~•kin9 for the 1nv•st••nt t•x 
credit. Your co~any has fully noraalized all book-tax ti~in9 
difft>rences, for the invest•t>nt tax credit. Your company haa 
fully nor.alized all book·t•x differencea, 1ncludin9 depreciation 
11 nee 197 6. 

The Commiaaion adopted the Rule which waa 1nt•nd•d to allow 
for ti.,.ly recovery of the coat of 1~pleeentin9 c•rtain types of 
conservation projects. All coat• aubject to the Rule are to bt> 
recovered by the Ulf' of a factor that includes atr1i9ht·Jin• 
d eprt>ciation expensf' ovt>r th• uteful life of the project, capital 
costs, actu•l tax expenae and operatin9 end .. 1ntenance expenst>s . 
The rule also allow• additional a.ounts to~· recovt>rf'd in rates 
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un d recorded on the regulatory books of account as add~ti onal 
b ook expense in an amount equal to two-thirds of the actual net 
savings, if any, associated with a project. All costs associated 
~ 1th a project subject to the Rule are segregated and accounted 
f o r separately. The revenue requirements of a project subject t o 
the Ru l e are determined on the basis of the project's o~n 
i ndependent capital structure, capital investment and expenses. 

Th e Commission granted approval for your company to recover 
the cost of t he Project through the factor developed by 
appl i c at i on of the Rule. The primary purpose of the Project ~as 
t o reduce dependency on o il while assuring adequate service at a 
r eas onable cost to the rate?aye rs. 

Beginning on Date 1, all related costs of Phase 1 of t he 
Pr o Jec t (t-ook de ;>reciat i on expense computed using the stra~gh t 
l :ne ~et nod, a rate of return on the unrecovered capital costs o f 
th ~ Pr oJect and associ ated ~ncome taxes) were recover~d through 
t he me cnan i sm provided by the Rule. The accounting trea t me nt 
c f th 0 a ssets and ?Xpenses associated with the Project has 
o e er. sepc;. rately maint a !. ned. Recovery of the costs assoc iated 
... :.. t h th e PrCJject was through the fuel t:djuatr:~ent clause, a n 
a ad~t~onal line it~~ on the customers ' b ~ lls, and not th r ou;h 
base r a t es. The cost r ec overy mechcsn!.sm for the Project does not 
estaoli sh base rates a nd is, therefore, not a conventional 
r e: t ~ mJ ~ ~:.. n-; me t ~o d • 

Ph ases 2 and 3 o f the Project were placed i n s e rv i ce f or tax 
a nc t ook pur ?oses i n subse~uen t years and the entire Pr o ject "'a s 
com?l e ~ed on Date 2. A net savings was achieved by the Pr oJe ct 
t...e g inr.:ng o n Dat e 3. As a resul t , thE" factor was i ncr eu sed unde r 
o ? e rat:on of the Rule to reflE"c t two-thirds of the net s3v ings. 
The i nc r e a s e i n the facto r was recordE"d on the boo~s as 
add ~ t ~ onal book de pr e c iat i on expense resulting in your comp3ny 
fully r e c overing th e Pr o j ect ' s depreci&ble capital costs Wlth:n a 
2- year pe riod instead of t he longer, previously established 
book 1 if e. 

Yo ur l e tter states t ha t all part i es agree that the 
addition a l boQk deprec i at i on has been treated in the same manner 
as the ~ tra igh t line book depreci ation for defe rred t axes, cos t 
o f service , a nd the col lect i o n of the revenue r~quirements. Th e 
SUI':'• of the stra i ght line and addit i onal book depreciation wa s t he 
de~rec i a tion ex pens e use by t he Commission f or purposes o f 
establishing your c ompany's cos t of service for cal culat i ng t hP 
r e venue requi r e ments related to t he Project and fo r Etstabl i s h i ng 
rates charged to customers. Se ven years wa s t he pe r i od uf t i me 
actua lly used by your corrpany in comput i ng its regula ted 
d epr ec: a tion expense for the Project property. Both the 
straight - line a nd add i tiona l Project book depreciat ion wer e us ed 
to calculate tax de f e rra l s. 
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S:nce the time the Project was placed in service, includin~ 
t he period additional book depreciation was being recovered, your 
coMpany has amortized the investment tax credit generated by the 
ProJect at a composite book life for all utility property, 
inc luding Project property, qualifying for the investment tax 
cred it without consideration of the additional capital recovered 
through Project book depreciation. Th e composite investment tax 
cr~dit amortization rate is calculated by dividing book 
d epreciation expense, without the additional Project book 
de~rec1ation expense, for the year-end plant balance including 
Pr oject property. Under your company's investment tax credit 
a.r.ortizatio n method, the flow-back at the unamortized investment 
tax credit associated with Project property will be over the r.ext 
1 7 to 20 years, oe~end:ng on the date the associated pro~erty was 
~ la cej :n se rvice. Durin~ that period of time, a return ~:11 be 
E- ar ne.:: o n en ly the non-depreciable Project property. 

Con~ :n~e n~ on this letter ruling, the Com~ission has ordered 
yo'J r c-omj-'any to flow-back the unamortized investwent tc.x credit s 
d s~ -'Cla ... ed >;i': h the Project over a six-1.1onth ;erioc. The order 
1.: l l rc t a i feet the return to be earned by una mort i u·d :.. r.ve~ t;;e n .. 
t ~~ c rec:t balances not related to the Project nor will :':affect 
-;.r.e r>t>r:od of time over which those other credits c:re a11c.,r>:::zec. 
You nav e asked u~ to rule ~hether a final determination ~~ •he 
(O;T<~:.:ss::)n that orde>rs your COmt>any to flow-back in r<1tcs the 
una~~rt:zea :nvestGen~ tax credit associ~ted ~ith the ProJect , 
tn 0 0 e;rec:~ble ca2ital costs o f which have been fully recoverej 
>;.r1r o u::;r. rates, would vi o late the rec;uirement:s of sect1on 46!fl l2l 
r • th e Cv..J f:'. 

St>ct:N> 46tfl 121 of the Cod~, which the Con.i'ar1y has E>le ctr>c , 
~r ov:aes the SFecial rule for ratable flow-though of tne 
: nve stme~t tax cred:t cla:1:~ed on f'Ublic utility property as 
f 0 1 l 0 \; s : 

•sPECIAL RULE FOR RATABLE FLOW-THROUGH. 
- If the taxpayer makes an election 
under this paragraph within 90 days 
after the date of the enactment of this 
paragraph in the manner prescribed by 
the Secretary, paragraph (1) shall not 
apply, but no credit determi ned under 
subsection (a) shall be allowed br 
section 38 with res?ect to any property 
descrioed in section 50 (as i n effect 
be f ore its re;?eal by the Revenue Ac t o f 
197o) which is ~ublic utility property 
(as deflnt=>d i n paragra~h (5)) o f the 
t ax~ayE>r --
(A) COST Or SERVI CE REDUCTION. --
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If the t ax- payer's cost o f serv1ce f o r 
rotemaklng ~urposes o r in its regulated 
books of account 1s reduced by more t~a n 
a ratable portion of the credit 
determined under subsection (a) and 
a 1 1 ow a b 1 e by sec t i o n 3 8 (determine d 
without regard to this subsection) , 
or (B) RATE BASE REDUCT I ON. -- l f the 
base to wh ich the tax~ayer's rate of 
return for rate.~king purposes i s 
applied i s reduced by r eason o f any 
portion of the credit de termi ned under 
subsection (a) and all owable by sect1on 
38 (determined without r egard to th:s 
subsf'ction)." 

C.:>ce sect j_ or, 46 (fl (6J prcv:.des as foll ows: 

"RATABLE PORTI O~ . ror purpos~s o f 
deter lil j.n:.ng ra t able rPstorations to bas c
wnjt!r paragraph (1) and for purposes o f 
deter m:.n : n :; ratablP portion s und e r 
a:>arag ra r:>h ( 2 1 (A) , thP per iod of t:me 
used in computing deprecia t ion PX~~ ~se 
for purr:>oses of rPflecting operat~~~ 
rPsults :n the taxpayer 's r egula teo 
books of accou nt sh3l l be used." 

r._~c':> sroc- ~:c,r, .. 6 t fl 151 ~ r :>v:des , :n port, that: 

PUBLI C UTIL ITY PROPERTY. f o r pu r ?:>ses 
o f t h:s subsect:on , the tP rm ' p~bl~ c 

ut.1l:ty propert:y ' fT'Ie ans - (A) r:>ro pe r ty 
wt.:ch .;..s f:>ubllc u t1l:ty a:>roperty w: ~r.:. n 
the mean : ng of subsect1on (c) (3) (B I ... " 

CodP section 46 (c) (3) (B) a:>rovldes, in part, as foll ows: 

•for purposes of subparasraph (A), the 
term 'public utility property' means 
property used predcminantly in the trade 
or business of the furnishing o r sale o f 

(i) electrical energy, wa ter, or sewage 
disposal services, *** 

if the rates for su ~h furnishing or 
sale , as t he case may be, have oeen 
PStabllShPd or approvPd by a State o r 
political subd 1v:sion thereof, by a n 
agency or lnstrumPntal:ty of the Un:ted 
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States, or by a public service or pu~lic 
utility commission or other similar body 
of any State or political subdivision 
thereof. 

Re~ulat ions sPction l.46-6(g) provides, in part, as follows: 

•Ratable methods. (1) In general. 
Under this paragraph (q), rules are 
prescribed for purposes of determination 
whether or not, under section 46(f) (1), 
a reduction in the taxpayer's rate base 
w!.th respect to the credit is restorf'd 
less rapidly than ratably and ~hether or 
not undE'r section 46(f) (2) the tax
payer's cost of service for ratemaking 
purposes is reduced by •~re than a 
ratable portion of such credit. 

{2) RE>gulated depreciation exsense. 
What is 'ratable' is deteriine by 
considering the period of time actually 
used in com~uting the taxpayer's 
regulated depreciation expense for the 
~roperty for which a cr~d!t is allowed. 
'Regulated dE'pr~ciation expense' is the 
depreciation expense for the property 
for which a credit is allowed. 
'Regulated depreciation expense • is the 
deprec i at:on expense for tne property 
used by a regulatory body for purposes 
of establ i shing the taxpayer's cost of 
service for ratemaking purposes. SUch 
period of tilr•e shall be expressed in 
units of years (or shorter periods), 
units of production, or .. chine hours 
and shall be determined in accordance 
with the individual useful life system 
or composite (or other group asset) 
account systee actually used in 
computing the taxpayer's requlated 
depreciation expense. A method of 
restoring, or reducing, is ratable if 
the amount to be restored to rate base, 
or to reduce cost of service ( as the 
case may be), is allocated ratably in 
proportion to the number of such units. 
Thus, for example, assume that the 
regulated depreciation e~pense is 
computed undE>r the straight line method 



- 6 -

by applying a composite annual 
percent.::c;e rate to '"original cost• (as 
defined for purposes of co~uting 
regulated depreciation expense). If, 
with respect to an item of section 4~(fi 
property, the amount to be restored 
annually to rate base is computed by 
applying a composite annual percentage 
rate to the amount by which the rate 
base was reduced, then the restoration 
is ratable. Similarly, if cost of 
service is reduced annually by an a•ount 
computed by applying a composite annual 
percentage rate to the amoun~ of the 
credit, cost of service !s reduced by a 
ratable portion. If such composite 
unnual p~rcentage rate were r@vised for 
?Urposes of computing regulated 
d~?reciation ~xpense beginning with a 
particular accounting period, the 
computation of ratable restoration or 
rataole portion (as the case may be) 
m~st also b~ revised O.ginning with such 
period. A composite annual percentage 
rate is det~rm:n~d solely by refer~nce 
to th~ period of time actually used by 
the t ax}-'ay~r in co;nputing its rec;u lat~ d 
depreciation expens~ without reduc~ion 
for salv.1~e or other itt~ms such as over 
and und~r accru~ls.• 

f rom the facts set out above we conclude that under the 
Or de r the flowback of the unamortized investm~nt tax credits 
wou 1 d no t violate the requirements of section 4 6 (f) ( 2) of the 
Co de. Under section 46 (f) (2), no investment tax credit on the 
Pr o Jec t w:ll b~ allo•able if your company's cost of service~~ 
reduced by more than a ratable portion of the inves~ent tax 
credit. According to section 46 (f) (6), in detereininc; what is 
ra t able under section 4 6 (f, (2), on• 11ust refer to the period of 
time used in computing ratemaking depreciation expense. Finally, 
s ection 1.46-6 (g) (2) of the regulations requires a revision of 
the ra t able restoration period when the composite annual 
percentage rate used for purposes of computing regulated 
depreciation expense is revised. 

In this case, the Commission through application of the use 
and adjustment of the factor under tht~ JUle had shortened the 
re~ul a tory depreciation period with the additional deprec i ation 
expense . SE'ction 46 (f) (2) of the Code is violateci when the cost 
of se rvice i s r educed ~ore rapidly than ratably. There is no 
v: c. Jatlon w~er e f low-through is less r apid that ratable, or .,her e 



.. 
- 7 -

there i s flow-through in any amount after lapse of the regulatory 
de;:; r ec iation period. 'Mle requirer,ent of section 1.46-6(g) (2) of 
the regulations ensures that there will not be a violation where 
t he re is an adjustment of composite annual percentage rate, by 
provi d ing for a corresponding adjustment of the computation of 
ratable restoration. However, failure to adjust does not in 
it self violate section 46 (f) (2). The reduction of coat of 
se rvi ce must be more rapid than ratable and here the flow-through 
i s either less than ratable or occurs after the lapse of the 
r eg u l a tor y depreciation period. Thus, the requirements of 
s ection 46 are not violated. 

A copy of this letter should be filed with the Tax?ayer's 
incorl'e tax return for the taxable year in which thf' transact i on 
covered by t hi s rul i ng is consummated. 

Th i s r u ling i s directed only to the taxpayer who re~ested 
Se c~ion 6110 (j) (3) of the Code provides that it rnay not b~ 

u-e d o r ci t ed as precedent. Tenporary or final regulations 
?~rtai ni n; to one or more of the issues addressed :n this ruling 
t. o v ~ no t y~t be>en adopted. Therefore this rulin~ "-'ill be 
modi fi ed o r revoked by adoption of temporary or f i nal 
re~ ula tion~, to the exten t the regulations are inconsistent wi th 
.::. ny c one hH: :en i n the rul i ng. See section 11.0 4 of Rev. Pr oc. 
91 - 1 , 19SC-l I.R . B. 9. However, wt,en the criteria in st•ction 
i 1. 0 5 o f Rev. Pr oc. 91-1 are sati sfied, a ruling i s not revoked 
or mcj:fi • ~ ret roact i vely except i~ rare or unusual 
c: rcu:" t~ r. cc>£ . 

Pu rsuant to a ~ower of attorney on file with this off i ce, 
co~:e s o f t his l e tter have been sent to your designated 
a uthor:zed represe>ntat i ves. 

En c 1 o s u r e s : ( 2 ) 
copy of this letter 
copy of s ection 6110 purpose s 

CHARLES B. RAMSEY 
Chief, Branch 6 
Office of Assistant 

Chief Counsel 
(Passthroughs ' 

Spec i al Industr i es) 



Notice of 
Intention· to 
Disclose .. 
Sect ton 6110 of the Internal Revenue Code provides that 
cop•es of certam rulings, technical 8dYice memoranda, 
and determrnatron letters will be open to public lnspec· 
tron after deletrons are made-Rulings and technicalld
vice memoranda will be open to public Inspection In the 
Natrona! Offrce Reading Room, 1111 Constitution 
Avenue. N.W .. Washington, D.C. 20224, where they may 
be read and copied by anyone lntetested. 

In accordance with section 6110, we intend to make 
open to public inspection the enclosed deleted copy of 
your ruling. The deletions indicated were made In 
accordance with section 6110(c). which requires that 
the following be deleted: 

1. the names. addresses, and othlf identifying 
detarls of the person to whOm the ruling pertains 
and of any other person Identified in the ruling 
(other than a person making a " third party com
munrcatron" -see back of this notice); 

2. mformatron specifically authoriZed under criteria 
establrshed by an Executive Order to be kept 
secret m the rnterest of national defense ex foreign 
pohcy. and whrch rs rn fact properly classified pur· 
suant to such Executrve Order; 

3. mformation specific,.lly exempted from disclosure 
by any statute (other than the Internal ~ 
Code) whrch rs applicable to the Internal Revenue 
Service: 

4. trade secrets c":~ commercial or financial informa· 
tron obtarned from a person and privileged ex con· 
frdentral: 

s. rnformatron the disclosure of which would con
st•tute a clearly unwarranted Invasion of personal 
pnvacy: 

6. rntormatron contained in or related to examin• 
tron. operating, or condition reports prepared by, 
or on behalf of. or for use of an agency responsible 
tor me regutatron or supervrston of financral in· 
stttultons. and 

7. geologtcal a: od geophysical tnformation and data. 
tncludrng maps. concerntng wells. 

, · · OM8ND.1~~D 
Expir•: 2-a«s 

FEBRUARY 1991 
- -. ---·· --- ---·-----·-- . - - -----1 

FEBRUARY 21 1991 
- .. . ·--- - --------- ---- - - - ----1 
La&OIIe. ........ 
~ APRIL 2 1991 
- . -·--- -··--·- ---·-- -·--- -----u.to.e. .. ,....... 
Tuc.t APRIL 2 1991 
-·-- ----------·-·-----------

APIIL 26 1991 

TheM are the only grounds fcx deletion of material. 
The Indicated prOI)OMd deletion~ were rna .,.., con
akSnUon or ~ auggnUonl tor C~NUon~ ~ may 
ha\4e mllde prior to 11tu1nce o: the ruling. 

H YCii AgrM with the proposed deletions. you ~ 
not take -"Y further action and we wtll place the deleted 
copy in the National Office Aadlng Room on the ··o.te 
Open to Public Inspection" shown on this notice. . 

H You Olea ... wtth the ptOpOMd deletions, please 
return the deleted copy and Indicate, In brackets, any 
.cldltlonal lnfonnaUon you believe lhOuld be deleted. 
Include a statement suppoft~ your position. Onty 
material falltng within the ..wn categones ltated above 
may be deleted; acconlngty, your statement lhOUIO 
specify which of these eeven categories is applicable 
with fMP8Ct to each additional deletion you propoee. 
Your submiasion lhOuld be addresaed to: 

ConMfttuloner of Interne~ ....,.... 
Attention: CC:CORP:T 
Ben Franklin Station 
Post Office Box 7804 
Washington. D.C. 200W 

It must be poatmarMd no tater ~~~ the "Last Date to 
Request Service Aewiew" shown on this notice. Your 
aubmiaaion will be given careful conatdlfation. If we 
feet we cannot make any 01 all ot the addHional dele
tiona you tuggeSt. we wtlleo ICMM you no tater INn 20 
days after tee*pt of your IUbmiuion. You will then 
have the t1ght to file a petition In the United States Tax 
Court If you ~isagree with us. Your petition must be 
filed no tater than the "L.alt Cite to Petition Tax Court" 
shown on thlt notice, which is 60 days after the date of 
mailing of thia notice. If a petition Is filed In the Tax 
Court., the disputed portlon(a) of the ruling will not be 
placed In the Reading Room until after a court decision 
becomes final. 

If no petition is filed In the Tax Court, the deleted 
copy of your ruling will be made open to public inspec
tion within 75 to 90 daya after the date of mailing of thrs 
notice. If the transaction to which the ruling relates will 
not be compteted by then, a request rex delay of public 
Inspection may be made. 

c. No 45&41l F01 P1perwor1< Red~Kiton Ae1 InformatiOn . ... ~ of nota. Noticl 437 (Rev. 3-90) 


