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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Request by Gulf Power Company 
for approval of "Tax Savings" refund 
for 1988. 

DOCKET NO . 890324-EI 

ORDER NO . 24270 

ISSUED: 3-21-91 

The following Commissioners participated in the disposition of 
this matter: 

THOMAS Jot. BEARD , Chairman 
BETTY EASLEY 

MICHAEL McK. WILSON 

ORQER QENYING MOTION fOR RECONSIQEBATION 

BY THE COMMISSION : 

On September 7 , 1990, the Commission issued Order No. 23536 in 

I 

which Gulf Power Company ( "Gulf" ) was ordered to refund to its 
ratepayers 1988 tax savings in the amount of $ 3 , 618,332 , plus 
interest . Thereafter, Gulf moved for reconsiderat ion of certain 
portions of that order. In support of its motion, Gulf argued that I 
the burden of proof was improperly placed upon a nd applied to Gulf 
and that various expenses were improperly disallO\ved . Public 
counsel responded to Gulf ' s motion, and argued that the motion 
s hould be denied because it did not identify a mistake of fact or 
law which would justify reconsideration. We agree with Public 
Counsel. 

In its motion, Gulf reiterates an argument made throughout the 
course of its 1988 tax savings procedure: the burden of proof does 
not rest upon a utility unde r Rule 25-14 . 003, Florida 
Administrative Code (the tax savings rule). This argument was made 
both prior to the hearing and in the utility ' s postheari ng briefs, 
a nd was decided adversely to Gulf . The utility has not ustablished 
that the Commission overlooked a point or failed to consider Gulf's 
burden of proof argument and therefore we will not reconside r this 
point. 

Gulf next argues that the Commission developed a different 
burden of proof standard in Docket No. 890319-EI, Florida Power & 
Light Company's ( "FPL' s " ) tax cavings docket, whic h was decided 
after the decision in this docket, and that application of that 
standard would mandate a different result herein. We find this 
argument unpersuasive. The standard set forth in Order No. 23727 , 
issued in Docket No. 890319-EI, does not differ from that applied 
to Gulf. Order No. 23536 , at page 2 , stat,ed that "Gulf has the 
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burden of proof herein . " Order No. 23727 , at page 3 , stat ed that 
FPL "has the burden of proof her ein , and must establish a pr irna 
faci e case that i t s expenses are reasonable, utility-rela t ed, a nd 
prudently incurred." These are not different s tandards . Although 
the latter statement may be somewhat more explanatory, it does not 
impose a different burde n of proof. 

Gulf next arQues that the Commission s hould recons 1der t e n 
s pecific disallowances in light of the " three-pronged test " 
contained in Order No. 23727 . However, Gulf incorrectly states 
that under Order No. 23727 , " the requisite m1n1mum evidence 
[ required of Gulf) s hould be that conta i ned in the r equired filing 
under the rule . The presumption should be that the data filed by 
the utilities is reasonable, prudent and utility related . ... Once 
this initial showing has been made, t he burden would then s hift to 
the party advocating disallowance to prove that a partic ula r 
expenditure is unreasonable, imprudent or not util ity relat~d ." 

Th is constitutes yet another reargument of Gulf ' s position on the 
burden of proof issue, which was rejected aft er the hearing , was 
no t the commission ' s intent 1n either Order No. 23536 or Order No . 
23727 a nd cannot be used as a basis for reconsiderat ion . 

While we will not grant reconsideration based o n Gulf ' s 
a rguments, each of the t en d isallowances raised i n Gulf ' s motion 
can be s hown to be proper upon the mor e explanatory s t andard used 
in FPL's tax savings docket: 

Stearn Produc t ion - Plant Daniel The Commission d isa llo\ved 
$253 ,000 of Gulf ' s benchmark excess of $506 ,000 for this function . 
A review of the record and page 13 of Order No . 23536 s hows that 
Gulf did not meet its burden of proof . Gulf j u s tified the expense 
based on inc reased generation r e quirements for Plant Daniel . 
However , Gulf ' s w· tness , Mr . Lee, testified that a n 1ncrease in 
genera tion would reduce c yc ling, which in turn would sP.rve to 
reduce O&M expenses. Gulf did not account for t he rest.l ting 
expense r eduction , a nd there ore did no t meet its burden of proof 
as to the roasona bleness_of the claimed e xpense . Althoug, we made 
no s pecific finding tha t the claimed expense was unreasonable in 
amount, such a finding is justifie d from the record. 

Steam Productio n - Acid Rain Mon i toring Gul f argues that the 
Commission di sa llowed $13 , 000 without a finding tha t the amount was 
unreasonable or imprude nt. Gu lf argues, without citing to s pecific 
evidence in the r ecord, tha t "monitoring " expe nses wer e not 
budgeted i n 1984 a nd the r efore wer e not included in the base year . 
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However, Mr. Lee testified that t~c Acid Rain Moni toring program 
was merely an extension of tho prev ious ly allowed Acid Rain 
Deposition Study. [Tr 616, Ex . 39] Since the e xpense was i ncluded 
in the benc hmark under another title, it cannot be used t o just ify 
tho benchmark excess . Therefore , Gulf did not meet its burden of 
proof that tho $13, 000 benchmark excess was the result of a 
reasonable, prudent, u ility related expense. 

Trans mission Line Rentals Gulf argues that the Commission 
disallowed $109,74 9 in this function " based solely on a perceived 
failure of the Company to justify an excess over the benchma rk." 
The expense was not disallowed because it was above the benchmark. 
It was a previously d isallowed expense from Gulf ' s last rate case , 
and the ut i l i ty did not prove that he e xpense wa s now reasonable, 
prudently incurred, a nd utility related. 

Distribution System Work Order Clearance $13 9 , 000 was 
disallowed because Gulf d i d not justify this amount over its 
benchmark . Aga in , Gulf failed to prove that the amount was 
rea sonable, prudently i ncurred, and util i ty related . 

Electric Power Research I nstitute CEPR!l ExPe nses In support 
of its motion, Gulf argues that "these are not EPRI expenses over 
and above the EPRI dues, rather these expenses are nothing more 
than the amount of EPRI dues paid by the Company that has been 
allocated to the distribution f unction ." Th is assertion i s not 
supported by the record , a nd const1tutes an after-the-fac attempt 
to bolster evidence whic h did not prove the expenses to be 
reasonable in amount . Even if one accepts Gulf's assertion that 
the expense is a dues allocation, Gulf still failed to prove th~ 
reasonableness of the amount in that EPRI dues were i ncluded i n the 
benc hmark base year, and would therefore no t a~count for a 
benchmark excess . 

Good Cents Pr ogram In Order No . 19742 , a stipulaLion was 
approved in which Gul f agreed not to seek recovery ot its Good 
Cents Now Program thro~gh direct conservation cost recove ry. 
According to Gulf ' s witness, Mr. Bowers, recognition of these 
expenses in the 1988 tax savings calculation produces the same 
direct recovery result as if the utility had recovered the expense 
t hrough conservation cost recovery. (Tr 784] Further , the record 
indicates that the program is only marginally cost effec t i ve, 
mimics the state building code , and that there has been no post-
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installation verification of demand a nd energy savings. Therefore, 
given the terms of Order No. 19742, Gulf failed to prove that the 
disallowed expense of $447,057 was prudently incurred or reasonable 
in amount . 

Industrial Customer Activities and Cogenerati on The 
Commission d id not accept Gulf ' s explanation that the program 
benefits the general body of ratepayers by preserving revenues . 
Order No. 23536, at page 17 , notes that the explanation is 
"contradictory" to certain facts established in the record, and 
that the Commission "fail[s) to see a clear benefit from the 
program . " Thus, Gulf failed to prove the prudence of the 
expenditures. 

Heat Pump Program The Commission found th1s program to be 
partially duplicative of tho disallowed Good Cents Program. It ls 
thus clear from the terms of Order No . 23536 that Gult fa1led to 
provo that tho program expense was prudently incurred or reasonable 
in amount . 

Ally Information and Education Gulf repeats its argument that 
the program is an education program, and argues that it supports, 
rather than dupl icates the Good Cents program. The Commission 
disapproved this expense because it partially duplicates the Good 
Cents Programs, but also because some of the information providPd 
in this program is readily available to contractors, and because 
consumers have less need of the function than previously. Thus, 
Gulf did not prove that the expense was prudt!ntly incurred or 
reasonable in amount. 

Sh1ne Aga inst Crimq The Commission disallowed only one-half 
of the benchmark excess of $104,000 for this program because it 
included both an acceptable and unacceptable purpose . The 
promotion of new outdoor fixtures increases energy requirements , 
but did not result in a reduction in peak demand . Thus, Gulf 
failed to prove the prudence of this program expense in that it did 
not pro ve that off-peak load building is cost effective. 
Nevertheless, the Commission allowed the rest of the program 
expense in an attempt to allow the utility to recover the cost of 
replacement of inefficient outdoor lights. 

Gulf was originally order~d to make either a one-month refund 
baaed on a wintor month or six-month refund over the period 
beginning October, 1990. At this time, we find that Gulf s hould 
~ake a one-month refund based on March, 1991 . 
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It is therefore 

ORDERED by the Florida Public Service Commission that Gulf 
Power company ' s motion for reconsideration of Order No. 23536 ~s 
hereby denied. It is further 

ORDERED that Gulf Power Company bhal l make a one-month re f und 
of its 1988 tax savings, based on March, 1991 kWh usage. 

By ORDER of the Florida Public Service Commission, this ~ 
day of MARCH 1991 

Reporting 

( S E A L ) 

890324-0 .mer 

Commissioner Wilson dissents in part from the decision: 
Having reviewed the record on the issue of EPRI expenses, I 

find that the company has established a prima facie case t hat the 
expenses are reasonable, prudent and utility related and that the 
prima facie showing ha~ not been overcome . I would treat the EPRI 
expense as an allowable one. 

Aside trom the evidentiary issue, the level of research and 
development investment in this country has been woefully 
inadequate . For this Commission to directly d iscourage investment 
in research and development in tho energy area is myopic, at best. 
Actiono in the energy area -- increased conse rva tion, efficient and 
more e nvi ronmentally benign generation technology, and e nd user 
efficiency -- will greatly influence the &bility of our economy and 
our people to compete and thrive in the future . 
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NOTICE Of JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120 . 59(4 ) , Florida Statutes , to not ify parties o ! any 
administrative hearing or judicial r e view of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limit s that apply. This notice 
should not be construed to mean all requests for a n administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission's final action 
in this matter may request Judicial review by the Florida Supreme 
Court in the case of an electric , gas or telephone utility or the 
First District Court of Appeal i n the case of a water or sewer 
utility by filing a notice of appeal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appeal and 
the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days after the issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure . The 
notice of appeal must be in the form specified i n Rule 9 . 900(a) , 
Florida Rules of Appellate Procedure . 
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