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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : Implementation of Rule 
25 - 17 . 080 through 25-17 . 091 , 
F . A. C. , regarding cogeneration 
and small power production . 

DOCKET NO. 910603 -EQ 
ORDER NO . 25065 
ISSUED : 9/16/91 

Pursuant to Notice , Prehearing Conferences were held on July 
10, 1991 and September 6, 1991 , i n Tallahassee , Flor i da, befo r e 
Commissioner Betty Easley, Prehearing Officer . 
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SECOND PREHEARING ORQER 

Background 

The scope of this proceeding has been defined by three 
separate Commi ssion Orders. In the first , Order No. 24142 , I s sued 
2 / 20/91, Commissioner Gunter limited the scope of the May hearing 
in the 910004-EU docket to exclude negotiated contract issues : 

Given this limited objective, and 
the limited time available for this 
hearing, we limit the scope of this 
hear i ng to those issues necessary to 
approve firm ca acity and energy 
tariffs, standard offer contracts, 
as-available energy tariffs and 
standard interconnection agreements . 
We will not consider factual and 
policy i r,sues relating t o the 
negotiation of contracts or the 
approval of negotiated contracts . 
We do not dispute that such issues 
ma y be appropriate for Commission 
consideration at a later date; they 
are not appropr iate for inclusio n in 
this proceeding .. 

On February 21, 1991, Air Products and Chemic als, Inc . (Air 
Pro ducts) filed a motion for reconsideration of Order No. 2414 2 . 
In its motion, Air Products requested that the following i ssue be 
inc luded in the i ssues to be considered at the May, 1991 he aring : 

Issue 67 : Are all units identifie d 
in each utility ' s generation 
expansio n plan presumptively valid 
units f o r Qfs to negotiate aga i nst 
for the sale of firm c apacity and 
energy? 

In deny ing Air Produc ts • motio n f o r ~econs iderat ion t he 
Commiss ion i n Order No. 24 328 stated: 

While this may be a legitimate 
issue, only three days have been 
set aside for the "mi ni" annual 
planning hearing in this docket . I n 
this three day period we wi l l be 
required to c onside r and vote on 

I 

I 

I 
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fi r m capacity and e nergy tariffs, 
standard offer contracts , as
available e nergy tari ffs and 
standard i nterconnection agreements 
wh ich were filed by the i nvestor 
owned utilities in Florida . 
Consideration of these issues, in 
addition to the issue proposed by 
Air Products, cannot be reasonably 
accomplished i n three days. Air 
Products' motion for reconsideration 
is therefore denied, however, Air 
Products is free to again raise this 
issue for consideration at a futur~ 
hearing to be set in this docket to 
resolve issues related to the 
negotiation of contracts. (emphasis 
added) 

-, 
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Finally, o n May 2, 1991 , Air Products filed a mction t o 
withdraw he " regulatory out 11 issues , a nd to strike all testimony 
addressing t hose issues from the May , 1991 hearing in the 910004- EU 
docket . Air Products argued that since " regulatory out " issues 
applied to negotiated contracts , they shouldn ' t be cons idered at 
the May, 1991 "mi n i " APH pursua nt to Order No . 2414 2 . Commissioner 
Gunter , as pre hear i ng officer disagreed a nd i n Order No . 24 5~7 
stated : 

The issues in question re la t e 
directly t o the " regulatory out" 
provisions of the standard offer 
contracts being considered in this 
doc ket . Should the parties wish to 
raise " regulatory out" issues 
r elating to negotiated contracts at 
the September , 1991 hea r ing, they 
will be free t o do so . Air 
Products ' Motion to Strike is 
therefore denied. 

I n accordance wi th the three orders cited above a hearinq has 
been schedu led in this docket to allow the part ies to present. 
tes timony and exhibits r egarding negot iated contracts , and the 
negotiation of contracts, for the purchase of firm e nergy and 
c apacity from qualifying faci litie~ . While several o f t h e p a rt ies 
have objected to certain issues in this docket as being appropriate 
for rulemaking, the Commission will not e ngage in rulema king in 
this docket . To the extent that a ny party in its testimony 
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s uggests changes i n policy or procedure whi c h would be appropriate 
f o r rulemaking, the Commission will reat such testimony as be1ng 
prcsen ud for informational purposes o nly. 

Use o r Prefilcd Testimony 

All testimony whi c h has been prof iled in this c ase will be 
inserted into the record as though read after the witness has take~ 
the stand and affirmed the correctness of the testimony a nd 
exhibi ts, unless there is a sustainable objection . All testimony 
remains s ubject to appropriate objection s . Each witness will have 
the opportunity to orally summarize his testimony at the time he o r 
she takes the stand . 

Usc of DQpositions ~~d Interrogatories 

I 

If a ny party desires to use ny portion of a deposition o r an 
intet·rogatory , at the time the party seeks to introduce thnt 
deposition or a portion thereof, the request will be subject t o 
proper objections and the appropriate evidentiary rules wil l I 
govern. The parties will be free to utilize a ny exhibits reques ted 
at the time of the depos ~ tions subject to the same conditi o n s . 

B. WITNESSLS 

In keeping with Commission practice , witnesses wt ll b e grouped 
by the subject matter of their testimony. The witne~s schedule 1~ 
set forth below in order of appearance by the witness ' s name. 
subject matter, and the issues wh1 c h will be covered by h1 s o r her 
testimony . 

Witness 

September 18 . 1 991 

fli 
R. R. Sears 
(Direct) 

ARK ENERGY 
K. Larson 
(Direct) 
Ark Energy has 
requested that 
Mr. Larsen be 
permitted to 
testify on Sept. 
18, 1991. 

Subiect Matter 

Contractual Concerns . 6 

Contract Provisions. 6-10 

I 
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h'i tness 
DECKER 
t'l . Whiting, Jr. 
(Direct) 
Decker has 
requested that 
Mr . Whiting be 
permitting to 
testify the 
morning of Sept . 
18, 1991. 

M. Whiting, Jr. 
(Rebuttal) 

FPC 
R. Dolan 
(Direct) 

TECO 
D.M. Mestas, Jr . 
(Direct) 

DESTEC 
J . J . Stauffacher 
( Direct) 

MULBERRY 
A. Ford 
(Direct) 

FALCON/NASSAU 
D. Divine 
(Direct) 

Subiect Matter I ssu~ 

The threat to QF financing 7,8,1 2 ,1 3 
caused by regulatory out 
provisions; implementation 
of tax flow-through 
provisions ; compensating 
QFs (or Clean Air Act 
savings . 

The regulatory out cla use 7 , 8 
as a non-negotiable issue 
and the need for Commission 
action. 

Non-briefing issues. 

The appropriate regula c ry 
means of treating 
negotiated contracts . 

Changes in utility 
generation expansion 
plans, opportunity t o 
sell, guidelines for 
negotiated contracts . 

Impact of regulatory out 
clause on financing 
cogeneration projec t s . 

Changes in u~ility 
generation expansion plan, 
opportunity to sell, 
guidelines for negotiated 
contracts . 

1,4, 6 , 7 , 8 , 
9 , 10 , 12 , 1) 

1,4, o , 7 , 8 , 9 ,1 0 
1 2 1 1 ) • 

1,4, 6 , 8 , 9 
10 ,1 2 ,1) 

7 , 8 

1,4, 6 -1 0 

257 
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Witness 

September 19, 1991 

~ 
F . Seidman 
(Direct) 
FI CA h as requested 
that Mr . Seidman 
be permitted t o 
testify after 
Sep t. 18, 1991, 
as Yom Kippur 
falls o n that 
day . 

DESTEC 
D. Mott 
(Direct) 

AIR PRODUCTS 
R. Simmons 
(Direct) 

UL 
G.M. Hazle 
(Rebuttal) 

~ 
T . S . An thony 
(Rebuttal) 

Subiect Matter 

Ut ility action when its 
generation expansion plan 
changes; opportunity for 
QFs to sell capacity and 
energy in lieu of other 
purchases; Commission 
guidelines for negotiated 
c ontracts ; regulatory out 
language is unnecessary; 
guidelines for regulatory 
out language; uniform force 
majeure clause ; mi n imum 
standards for insurance 
provisi ons ; implementation 

Issues 

1,4 , 6, 7 ,8, 
9, 10,12 , 13 

of tax flow-through provisions ; 
compensating QFs for Clean 
Air Act compliance savi ngs. 

Financ i a l impact of 6 , 7,8 
r egulatory out provisions . 

Financial impacts o f 7 , 8 
regulatory out provisio ns . 

Financial market 7 
condition s being fac ed 
by QF project develope r s 
and the impact of 
regula ory risk and o the r 
fac tors on the avail 
ability a nd cost of 
capital . 

Contractual concerns . 6-10 , 12 , 13 

I 

I 

I 
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Witness 

1'ECQ 
D.M . Mestas , Jr . 
(Rebuttal) 

.E_Ig 
F . Seidtr.Jn 
(Rebuttal) 

GULF 
W.F . Pope 
(Rebuttal) 

~ 
R. Dola n 
(Rebuttal) 

FALCON/NASSAU 
D. Divine 
(Rebuttal) 

Subiect Matter 

Rebuttal to Direct 
Testimony of Witnesses 
Divin e , Stauffacher, 
Mo tt, Seidman, Ford, 
Whiting and Larsen . 

Non-nego tiable aspects of 
firm capacity contracts 
and practical aspec s o ! 
dispute resolution; 
purchases of QF power in 
lieu of other purc hases ; 
utility action whe n its 
generation expansion plan 
changes; the benefits of 
QF caoacity; QF o wnership 
of portions of the 
interconnection; ut ility 
" assessment" of QFs for 
taxes. 

Sys em plannjng concerns . 

lion-briefing issues. 

Changes in utility 
generation expansion plan, 
opportunity to sell, 
guidelines for negotiated 
contracts . 

1,4 , 6 , 7 , 8 , 9 , !.0, 
12, 1 3 

1 

1, <i, 6, 7 , 8 , 
9,10,12,1 3 

1,4 , 6-10 

25 9 
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C. EXHIBIT LIST 

Exhibit Numbe r 

(MW-1) 

(MW- 2) 

(MW-3) 

(MW- 4) 

(AF-1 ) 

Wi tness 

M. Whiting, Jr . 
(Dec k e r) 

M. Wh iting, Jr . 
(Decker) 

M. Whiting, Jr. 
(Decker) 

M. Whiting, Jr. 
(Decker) 

A. Fo rd 
(Mulbe rry ) 

D. PARTIES ' STATEMENT Of BAS IC POSITION 

STAFF : No p osi tio n at thi s time . 

Description 

Independent Po w r capacity 
in the United S t ates . 

QFs ln Florida with firm 
contracts that are in 
operation o r under 
con s truct ion . 

Customurs serving o wn load 
in Florida that are in 
operation o r under 
construc tio n. 

Article o n utility plans 
for gene rat i ng capac1 ty in 
Flor ida . 

Description ot West t o rd 
Resources and pr1or 
experience o ( Arc h rord . 

FI~ORIOA POWER & LIGHT COMPA NY ( fPLl : A basic difficulty 1n 
responding to proposed issues in thi s d ocket is the l ack of nn 
identified scope or purpose for the docke t combined with what 
appears to be the real or potential confl ict with the ~roccdurcs 

applicable to rulemaki ng and dec larato ry stateme nts . 

As t o the lack o f a stated s cope or purpose for thi s docket, 
FPL wo uld res pec tfu lly point out that typic ally the propriety of an 
issue is dependent upon the purpose of the proc eed i ng. Absent an 
ide ntification o f the purpose of the proceeding and the i ssuance o 1 
notice of that purpose, it i s impossible t o pro perly and 
a ccurately a ssess the proprie ty of a proposed issue. 

As to the real or potential conflict with the procedures 
applicable to rulemaking and declaratory s t a tement, FPL would point 

I 

I 

I 
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out that the issues preliminarily identified appear to be either ~ 
request for the establishment of policy or a ruling as to a party ' s 
rights or obligations under existing law a nd/or rule . The former 
type of issue is a rule under the Administrative Procedure Act and 
the latter type of relief is in the nature of a declaratory 
statement. FPL submits that both of these types of issues are 
improper in this proceeding . 

Of particular concern to FPL , however, is th~t there has been 
exten sive opportunity for comme n t and input in the rulemaking 
proceeding culminating i n the issuance o f Order No. 23623 revising 
the Commission ' s rules r ela t ing to cogeneration and sma 11 power 
production on October 16 , 1990 . As s h own by the attached Appendix 
A, there has been extensive opportunity for and consideration ot 
issues relating to the Commission ' s rules on cogeneration and small 
power production . Many issues proposed appear to FPL to be a 
continuation or duplication ot thi s earl1er and extensive 
rulemaking process . In e ffect , to pe r mit the type o L issues herein 
proposed would , in many instances , simply continue the rulemaking 
process and continue it unfairly . 

During the Prehearing Confere nce , it W<l S stilted t.hat the 
purpcse was to select issues to determine whether udd it i ona l o r 
further proceedings m<ly be required . It wa s also stdted thdt the 
purpose of th is proceeding was not t o est<lblish law , rule or ne~ 
policy . FPL believes that the purpose of th is proceeding should be 
clearly stated in the Preheari ng Order . 

Certain of the issues identif ied at the PRchearing Cont0rencu 
continue to be worded in a fashion that it appears the Commission 
is being asked to create rules and new policy . Other i ssues appear 
to seek generic declaratory sta teme nts or advisor y opin1ons . Such 
r esul t s are inconsistent with the stated purpose o t thi s 
proceeding . 

Therefore, FPL renews its prior objections to the rem.tlnu:y 
issues , but to avoid redundancy, we s t ate our 0 bjec ion u~ .1 

general objection . FPL continues to participate in this proceeding 
with our understanding of its limited purpose . 

FLORIDA PO\v f,R CORPORATION {FPC ) : r PC objects to every i ssue 1 n 
this ca!.:Oe . First , iss ues concerning c ontrac negotiations arc
required to be addressed o n a case-by-case basis under Rule 25-
1 7 . 0834 Settlement of Disputes in Contract Negotiations . Second, 
even if the Commission were to decide to revisit its decision 1n 
the recent cogeneration rulemaking, a nd foll o w something other th~n 
a ca!.:Oe - by-case approach, it must convene a ru lemaking proceeding . 
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The fact that the ?rehearing Officer has relegated certain issues 
to briefing, does not change the fact that these issue mus 
nevertheless be addressed in rulemaking . However, if the 
Commission defines the scope of the instant doc ket as investigative 
in nature and predicate to a potential future rulemaking, fpr will 
withdraw its objection to certain of these i ssues . 

Third, many issues raised indicate that the parties in effect 
seek a " standard offer negotiated contract ." Thi s would violate 
the Commission ' s current rules, which limit the standard offer to 
contracts less than 75 MW . Again, a rule change be required to 
create a standard of fer n egot1 a ted contract . As a rna t er of 
policy, the Commission shou ld not 1njec itself into con rile 
negotiations by c reating a s tandard offer negotia ted contract . 

Fourth, issues concerning whether a utility must negotiate to 
purchase QF power t o displace units identified in its generati on 
expansion plan are beyond the scope of this proceeding . The!ie 
issues are statutorily committed to being addressed o n a case-by-

I 

case basis in a need :>r oceedi ng under the Electric Power Plan I 
Siting Ac t. The Commission can neither predecide the ou~come ot a 
nP.ed ca~e nor decide need issues in a generic fashion in th i.; 
docKet. Furthermore, the Si ting Act and the Comm1ssion ' s rules 
require that determinations about building generation take 1 nto 
account a large number of factors . For example , he Comm is::; 1 on 
must determine whether such need can be met by conserva ti on . The 
Commission must also examine reliability, th0 cost-effectivenes~ o t 
the proposed facility, and statewide need. Decis ions about who 
builds future generatio n cannot be made outside of a need case, anJ 
cannot be made on the basis of briefing al o ne in the ab~enc.: e o l c1 

factual inquiry. 

TAMPA ELECTRIC COMPANY CTECQ) : Tilmp Elec n c be l1 •ve5 th..1 · h~ 
Commission • s new rules on nego ia ed contra~ts speak l o r 
themselves. They were the subject of lengthy debate dur inq IH: 
rulemaking proceeding with all parties havi ng had al~ndan 

opportunities tor input. Tampa Electric believes hat no purpose 
would be served by an implementation hearing o ther than to affo rd 
the cogenerators a forum in whi c h to attempt to ensure, in advance 
of any negot iati o ns , tha al l ncgo iatcd contracts inc.: lude various 
standard pro v isions favorable to them and exclude v~rious 
provisions the cogenerators find distasteful . Such attempted 
ru lemaking is unwarranted and inappropriate . For this rcttson, 
Tampa Electric objects to the issues set forth in the at achm nt to I 
Ms. Suzanne Brownless ' June 27, 1 Yl letter to Mr. Michael Palecki. 
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Tampa Electric does not believe that it is reasonable or 
uppropriate to attempt t o define the substance of what should or 
should not be included in a negotiated contract . Th e Commissjon ' s 
present rules provide adequate guidelines for negotiations between 
a uti 1 i ty and a QF . The particular provisions of a negotia t ed 
contract should be developed in the negotiating process on a case
by-case basis not prescribed in a vacuum by means of thi s 
proceeding. Any qualifying facility which does not feel that a 
utility is a c ting reasonably i n the negotiating process may pursue 
the r emed ies set forth in Commission Rule 25-17 . 083 4 . 

gQ[_ F POWER COI1PANY CGULf) : It is the basic posit ion of Gu 1! Powez 
Company that the concern s raised by the cogenerator interes s tlrc 
more appropriately addressed by the util1t1es and cogenerato rs 1n 
the context of particular contract negotiation s . I ssue s as o wha 
should or should not be part o( a contrac t between a ut1l1ty and d 

particular cogenerator or sma l l power produce r s hould be re~olveJ 
in the context of the Commission ' s case-by-case analys1s o t 
particular contracts bruught before it for approval by the part1cs 
thereto . Otherwise, the Commission is placed in a pos i t1 on o t 
establishing policy in a vacuum and would thereby remove he 
flexibility intentionally provided with in the exi~ting rules in 
orde r to allow and e ncourage utilities and cogen e rators to l~ll o r 

an agreement to the particular circumstances faced by the par Jc s 
at a particular p o int in time. The r isk o f s uch artlilctd l 
constraints is that a less than o ptimum mix of generation capacity, 
both utility-owned and QF, will be the long term r esult , wi h 
consequent ia 1 adverso f inane ia l and for scrv 1ce rel<t ted et I c> C ~~ 

being forced upo n the state ' s electric utility ratepayers . 

The Commiss ion ' s rules concerning u ilit:Jes ' obliga 10ns Wlth 
regard to cogenerators and small power pro ducer s we r e adopted in 
their present form only las t October, afte r extensive debate anl 
consideration. Nothing hil s occurred in the pas 6 - 8 mon h s t o 
warrant a change to the rules themselves or h e fl exibili v hLy 
provide . Whatever i s not s peclfically s poken t o in he rul e~; 

should be left to development in he context o f th u Commiss 1 o n ' ~ 

case-by-case r e view of ind i v idua 1 negotiated cont rac s bro ugh 
b e for e it under the rules as h~y now exist . 

Gulf and the other electric utilities with a s ta tu ory 
obligation of service must be allowed the fl exibility t o plan f o r 
and obtain the mix of generating capacity necessary t o serve thei r 
customers that, over the long term, is optimal for the ra epayers 
from bo th a financ ia l and service re lated viewpoint . Artifi ~i i.i l 
constraints on the negotiation process will not allow th1s go.tl o 
b e reached either in the short lerm or the long term. 
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CONSOLIDATED MI NERALS . I NC. !CMI) : Th 1s proceedi ng is tntendcd o 
implement the Commiss i o n ' s new rules on cog e ne ration as they relat~ 
t o negot iated contracts between util ities and QFs . The S a e o f 
Florida ' s goal is to e ncourage the development o f cogenera t 1on 
f acilities . Thi s proceeding o ffers the Commission an o ppor tun i y 
to move t o wa rd that goa l by providing guidelines for full and fair 
negotiation of contracts with i n the ne w cogeneration rules . 

FALCON SEABOARD POWER CORPORATION / NASSAU POWER CORPORATI OH 
(FALCON/ NASSAU ) : The purpose of thi s docket is to address issues 
r elating to negotiated contracts wh ich arise fr om the 
implementation of the Commission ' s new coger.era t1on r ules . 
F~ lconfNassau believes that the Commiss i o n s hould, pro v1de QFs an. 
utilities with guidance as t o the regulatory framework wh ich must 
be adhe r ed t o in the negot iation of cogeneration contrac s . 

I 

UA.QSON OEVELOPMEIIT CORPORATION (lfADSOID.. : The purpose 0 1. h 1., 

docke t is t o a ddress issues relat ing t o negotiated contracts whi ch I 
arise from the implementation o f the Comm issio n' s new cogene r .1ti on 
rules . Hadson l:el 1eves tha t the Commission should , provtde QF!; and 
ut i lities with guida nce as to the regulatory fram ~work wh i~ll mus 
be adhered to i11 the nego tiation o f cogeneration contrdcts . 

INDIANTOWN CQGEN ERATION, L . P . CINDIANTOW.lil.: The Generat ing Comp • .tn y 
believes that the negotiation of power sale contrac s b L'..;e en 
qu a lifying facility developers and utilities is a cr1ti c~J 

component in the successfu l development of qualifying factlJtics 
and in meeting Flo rida' s future capacity needs . The term!:; <1nd 
condi t ions of i ndividual negot ia t ed con t ac t s s hould be agree upo n 
by the parties t o the contract . 

DF.CKER ENLB,g'{ I NT ERNATIONAL CPF.:CKI-;B.l : The Commission s hould .t}.L• 

the opportunity in th is proceedi ng t o further the S . <.~n ! 

Na t ional goals of e ncouraging the d e velopment o f cogenerat ion anJ 
sma ll power produc tio n f aci lities (QF ' s) , by resolving those 1~su~~ 
and conce rns whi c h impede the i r o rderly a nd exped i iou~; 
d e velopmen t . Gu idel ines must be implemented w1thin wh1 c h QF ' s wil 1 
b e afforded an opportunity for " real " negotiatio n s wi h he 
uti lities , even though the stand~rd o ff e r s ubscriptio n limit ha s 
bee n filJed or the utility ' s las t FPSC approved generat1on 
expansion plan i s no longer be ing used for pla nning purposes . The I 
regulatory out c lause must be el i mi nated or res tructured in order 
t o minlmi ze its very s ubs tantial and detr imenta 1 impact o n QF 
financi ng a nd economic viab ility. The Commission s hould r ecognt ze 
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the doctrine of administrative finality, ackno~ledging th~ o nce 
having approved a contract between a Qf and utility, its ability t o 
later deny cost recovery to the ut 1 lity is s ubs antially 
constrained as a matter of law. The impact of a utili y ' s " 1ncome 
tax consequences " as they relate to "early" or advi'lnce c:apac i ty 
payme nts and interconnection cost s should be decided as a matter of 
Commission /State pol icy , requiring the u tilities to take steps 
necessary to avoid or minimize such tax effects rather than utility 
policy of simpl y passing them through to the Qf as a reduction i n 
capacity payments or an increase in interconnecti0n cost. 
Recognition of QF ' s benefits with respect to the Clear Air Ac t 
amendments must b~ quantified and added to payme nts rece1ved by 
Qf ' s for energy andjor capac ity. 

MULBERRY ENERGY COMPANY . INC . (MULBER..Rtl : Th e Commi s sio n s h o u ld 
take the opportunity in this proceeding to further the Stote a nd 
National goals of encouraging the develo pment o f cog c nerdtlo n a nd 
small power produc tion (ac ilities (Qf ' s ), by resolv1ng those 1ssues 
and concerns which impede their orderly and expe 1 t1o us 
development. Guide~ines must be implemented within wn1 c h ~· s w ill 

be "lfforded an opportunity for " real " neg o tiati o n s w1th the 
utilities, even though the stand a rd after subsc riptlo n limit has 
been filled or the utility ' s last FPSC a ppro ved g e ne ta i on 
expansion plan is no longer being used for planning purposes . The 
regulatory out clause must be eliminated o r restruc ture d in o rde r 
to minimize its very subst<lntia l and detrime ntal impa c t o n QF 
financing and e c onomic viability . The Co mmission should r ccoq n1 ze 
the doctrine of administrative final1ty, a c kno wle dg i ng hat o nce 
having approve d a contrac t between a QF and util1ty, 1 s ~ bi li t y t o 
later deny cost rec overy to the util i ty 1s subs ~n id lly 
constraine d as a matter of law . The impilct of a util i ty' ~ " 1ncor..e 
tax cons equenc es" a s they relate to " eurly " o r udva nce Cilp.Jci t y 
payments and i nterc onnection costs should be dec ide d a s u matter o r 
Commission/State polic y , requiring the u ilities t o t t~ }:e st..eps 
necessary o avoid or minimize suc h tax e ffect~ rather th~n ut ili t y 
policy of simply passing them through to he Qf as a reduct ion in 
capacity payments or an increase in inte r c onnec t1 o n cos . 
Recognition of QF ' s benefits with respec t o the Clear Air ;\c 
amendme nts mus t be quan if ied and added o pil ymen s r ccc> 1 \ ... by 
QF ' s for energy and /or capac it} . 

.El&.RID[\ Jt-H) l)~'IJH/\L COGJ;Nf~111\TIOH /\SSOCIATIOJ~ !FlCAj : The Comm iss i o n 
sho uld ake the opportunity in thi s proceeding to f urthe r th Sta te 
and National goals of encouraging the developme nt o f c ogcnerution 
and small power production facilities (QF ' s), by r esolving those 
iss ues and c oncerns which impede their orderly and expe d i ti ous 
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development. Guidelines must be implemented within whic h QF ' s w1 ll 
be afforded an opportunity for " real " negotiations w1th the 
u ilities, even though the standard offer subsc ription limit ha s 
be n (i lled o r the utility ' s lan FPSC approved gener ti o n 
expan s ion plan is no longer being used for planning purposes. The 
regulatory out clause must be eliminated or restructured in o rder 
to minimize its very substantial and detrimenta l impact on QF 
fi nancing and economic viability . The Commission should recognize 
the d octrine of administrative finality, a c knowledging that o nce 
having approved a contrac t between a QF and utility, its ability t o 
later deny cost recovery to the uti li ty is substantially 
con s trained as a matter o f law. The impact of a ut1lity's " income 
tax consequences" as t hey relate to " early" o r a d vance capacity 
payments and interconnecti o n cost s s ho uld be decided a~ a ma tte r o t 
Comm i ssion /S t ate policy , requiring the ut1lities to t ake steps 
necessary to avoid o r m1nimize su~h tax effects r ather ~han u t il1ty 
policy of simply passing them through t o h e QF as a r eductton in 
capacity payme nts or an increase in interconnection cost . 
Recognition of QF ' s benef i ts with r espec t to the Clear Air Act 
ame ndme nts must be quantified and added to paymen s rece 1 ved by I 
QF ' s for energy a ndfor capacity . 

AIR PRODUCTS AND CHEMI CALS . INC. CAIR PRODUCTS} : Amo ng po en 1al 
contract terms, regulato ry out ha s the potenttal o mos 
significantly inhibit the development o f QF c apa c ity in Florida. 
The record i s clear that r egulatory o ut provisions d1scouraqe 
cogeneration development and d iscrimi na te against cogen r~ted 
c apacity as a mea ns of meeting public utili ies ' capacity needs . 
This discouragement and discrimination is in direc con raven ion 
of the publ ic pol icy expressed in be h s ilt.e and I 'dL' r .l l 
legis lation and the stated intentions o t hls Conmisston . 

DESTEC ENERGY , I NC CDESTECl : QF- ut ili ty negotiation o avo1d units 
identified in the generation expansion plans upon ~~1ch utili ies 
are relying i s vital to the development o f cogen e r ation facilt 1es 
tha t meet the s tate of Florida ' s increasing capacity needs 1n J 

cost-e ffective ma nne r. 

AR!K EtlF.RGX . INC . !ARK ENERG'O : Ar k Energy believes th.tl <~11 
provis ions of the utilities ' negotiated contrac ts s hould be fair. 
Ark urges h e Commi ss ion to ensure that " r egulatory out clauses " 
included in negotiated contrac t s be s truc tured t o avoid impairing I 
the a bility o f QFs to obtain pro ject financ ing . Ark also urges he 
Commission t o cla r i fy wha t is t o nappen whe n the r e is a change in 
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the generation expansion plan r elied upon by the utility as a 
premise for negotiations. 

ORT..ANQO UTILITIES COMMISSION COUC) : OUC filed a Notice of 
Appearance herein on June 19, 1991 , asserting that OUC ' s interests 
may be substantially affected by the disposition of this docket. 

As stated in the Notice of Appearance , OUC has no proposed 
issues to submit, but respectfully reserves the right t o cross 
examine at the hearing and to submit a post-heariny brief, if 
appropriate. 

E. STATEMENT Of ISSUES ANQ POSITIONS 

ISSUE 1: 

~IT: 

fE_L : 

If the generation expansion plan reviewed pursuant 
to Rule 25- 17.0833 significantly changes, should 
the utility be required to take any specific 
action ~nd (for informational purposes) if so 
what? 

No position at this time. 

FPL believes that this issue, as well as the next 
issue, has a misplaced focus and emphasis o n the 
generation expansion plans reviewed pursuant t o 
Rule 25-17 . 0833 . There is no indication in any 
provision of the amended cogeneration rules that 
the plans to be reviewed pursuant to Rule 25-
17 . 0833 are intended t o set a measure f or 
negotiated contracts . 

At a given point in time the " reviewed" generat1on 
expansion plans ma y not reflec t the needs ot he 
utili ty for capacity simply because o ( c h'lngcd 
circumstances or assumptions. There is no need o 
create filing requirements for review or approval 
of plans in contested proceedings before the 
Commission. Rul e 25-17.0832(7) requires a utility 
to p r ovide a QF or any interested person within 30 
days " its most current projections of its future 
generation mix, including type and timing of 
anticipated generation additions as well a s 
any other information reasonably requ ired by the 
qualifying facility to project future avoide d cost 
prices. " 
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FPC : 

TECO : 

GULF: 

FPC objects to thi s issue . I n order for t he 
Commission to address th is issue i~ must a convene 
a rulemaking, whi c h it has not done in this 
docket . However, if the Commission defines the 
scope of the instant doc k e t a s investigative in 
nature and predicate to a potent1al future 
rulemaking, FPC will withdraw its objection t o 
th is issue . Notwiths tanding FPC ' s objection t o 
thi s issue, FPC otherwise takes the position that 
no specific action should be r equired if a 
gene ration expansion plan sign ifican ly c hanges . 
(Dolan ) 

Tampa Elec tric objects t o thi s 1sst.e 1n that 1t 
calls f or the adoption of a rule. 

In addition, the issue assumes that a prev1o usly 
r eviewed gene rat ion e xpansion plan w1 ll ch<lngc 
whe r eas that pla n does not r ea 11 y change . 
Instead, 1 t becomes obsolet e due t o s ubsequen I 
plans b~ing develo ped by the uti li y. This tssue 
is unnecessary. Rule 2~-1 7 . 0832(1) prov.d s : 

(7 ) Up o n request by a quali t y1ng 
fa ci lity or dny i nte r est d 
person, each utility s ha ll 
provide within 30 days its most 
current projecti ons of its 
future generation mix includ1ng 
type and timing of a nti c ipated 
generation additio ns, and a 
least a 20 -year projection o i 
fuel f orecas t s , a s wel l a s any 
other information r easondbly 
required by the qualifytng 
facility t o project fu ture 
avo1d ed cost prices . The 
utility may charge an 
a ppro priate fee, no t t o exceed 
the actua 1 cos t of producti o n 
a nd copying, t o r provid ing such 
information. (Mest..1s) 

Gulf object s t o this issue . Gulf ' s positton i~ 
s tated below s ub ject to its pend i ng objectio n to 
the issue. I 
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QU: 

FALCON/ NASSAU : 

INDJANTOI-IH : 

DECKEB: 

!1YLI3ERRY : 

No . As a prac tical matter , signifi ca nt c hange s in 
a utility ' s generation expansion plan will in ~ll 
likelihood trigger a need f or the utility o 
s uspend its approved standard offer cor.t:act ~nd 
submit its then current expans1on plan to the 
Commission for review in th~ context of approvtng 
a new standard offer contract tor the utility. 

No position. 

Yes . Within th irty (30) days or a stgniflcan 
c hange in a utility ' s generatio n expansion plan, 
t h e utility should be required to fil e a revised 
plan with supporting documentati o n f o r Commission 
approval. This will put 1ntcres ed ptlr ies on 
not1ce o f a c h ange in a ut1lity ' s plan . (D1v1ne) 

Yes. Within thirty (JO) days of a s1gnit l Cilnt 
c h a nge in a utility' s generati o n expansion plan, 
the ut1lity s hould be required t o t ile a revis~J 

plan with s upporting documentati o n t o r Commission 
approval. This w1ll put interes ed parti es on 
notice of a change 1n a ut1l1ty ' s pl~n. 

Ho po~n t1on . 

Yes . A::. a m1rumul"' , the u 111 y should lll e: ... ·i h 
the IPSC the generation expansion p lan on ~htch It 
is r elying and which reflects such ch.tnqes. I il..-. 
filing s hould i ncl ude all d ocumenta 10n neces::.ot~ 

to speci fi cal ly s uppo rt and jus ify edch dev1a ten 
from the expansion pla n last approved by · h e FPSC . 
The FPSC s h o uld undertake plun review en .tn 
expedited basis , provid i ng oppor unt y 1~1 

participution in the process 1Jy QF ' s anJ o her 
affected par ies. 

Yes . As a minimum, the utili y sho uld fllc w1 h 
the FPSC the generati o n expa nsion plan on which 1 

is relying and whi c h reflec s s u ch c h tlnges . 'IIH 

I iling s h o u ld Incl ude all documcnta 1on n0cc~sar¥ 
o sp ci fi ca lly support and j usti fy each d •v1a 1on 

(rom the e xpans ion plan la s t approved by the ri SC . 
The FPSC should undertake plan review o n an 
expedited bas is, providing opportun1ty f or 
participation in the process by QF ' s and n lwr 

affected parties. 

.., 
269 
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AIR PRODUCTS: 

DESTEC : 

ARK EN~ : 

TO BE BRIEFED. 
ISSUE 2 : 

STAFF : 

f.E.L : 

Yes . As a minimum, the utility should file with 
the FPSC the generation expansion plan on whic h it 
is relying and which reflects such c h a nges. The 
filing should include all doc umentation necessary 
to specifically support and justify each deviation 
from the expansion plan last approved by the FPSC . 
The FPSC should undertake plan rev iew on an 
expedited basis, pro viding opportunity for 
participation in the process by QF ' s and other 
affected parties. (Seidman) 

No position . 

Althoug h we have no specific recommenddtlon , we 
believe that there should be a fair and equal 
opportunity for access to the mr:>s t recen 
generation expansion plans of the utilities . Such 
fair and equal a ccess protec ts the ratepayers by 
providing added generatio n o ptions for mee ing 
identified capacity needs . 

Yes. The Commission s hould requ 1re that the 
utility tile a revised p lan with support1ng 
documentation within JO days of a significan 
change in its generation expansion plan . Th 1 s 
will put interested persons o n no ti ce o l 
significant c hanges in the utility' s plan. 

INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT. 
As a matter of law is a utility obligated t o 
negotiate contracts for the purchase of lir~ 
capnci ty and e nergy from QFs based on any unit 
identified in the ge neration expans i o n pldn on 
which the utility is relying? 

No pos itio n at this time . Thi s appears to be a 
legal i ssue, to be d ecjded under our existing 
statutes and rules, which d oes not involve a 
disputed i ssue of material fa c t . The submir;sion 
of briefs by the parties, and argument thereon, 
rather than an e vide ntiary proceeding would 
therefore be appropriate . 

This iss ue assumes too muc h significance to be 
accorded to a generation expansion plan . As a 
matter of law a utility is obligated t o meet its 

I 

I 

I 
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TECO : 

need for capaci ty and energy. 
right to brief this issue. 

FPL reserves its 

FPC objects to this issue on two grounds. First, 
in o rder for the Comm i ssion t o address th i s issue 
it must a convene a rulemaking, whic h it has not 
done in this docket. However, if the Commission 
defines the scope of the instant docket as 
investigative in nature and predicate to a 
potential future rulemaking, FPC wil l withdraw its 
first objection to this issue . Nevertheless, FPC 
has a second objection, which cannot be withdrawn. 
This issue is s tatutorily committed to being 
addressed on a case-by-case basis in a neeu 
proce eding under the Electric Power Plant Siting 
Act. The Corr;mission cannot predec 1de the outcome 
of a need case or decide need issues in a gener ic 
docket such as the instant docket. Furthermo re, 
the Siting Act and the Commission ' s rules requ1re 
that determinations about building generation take 
into Account a large number of fa c t o rs . Fo r 
example, the Commission must examine conversa t ion 
measures, reliability, cost-effec tiveness , and 
statewide need . lienee , dec i s i o n s ilbo uL who meets 
f uture generation needs cannot be addressed 
ou t s ide a need c ase, and Cilnnot be addressed 
though briefing alone in the absence o f a fa c tual 
inquiry . Notwithstanding FPC' s obJection to thi s 
issue, FPC oth erwise takes the position that ..1 
utility is not obligated to negotiilte contracts 
for the purchase of firm capacity and e ne rgy fr om 
QFs based on any unit identif ied in the generati o n 
expa nsion plan on which the utility 15 relying. 

No . The utility should retilin ma xi r um flexib ility 
for ens uring both the orderly and time ly 
development o f its system r equ irements . Thr 
determination of a n optimal generatio n expansion 
plan evolves form a dynamic process wh ich 
continually evaluates and consisten ly balance!; 
the need f o r additional new c..1paci ty cont ingen 
upon an examination of alLernative capital, fuel, 
operating and maintenance costs wh ich ultimately 
enables the utility to meet its projected needs a 
the lowest t o t al cost. 

Moreove r, 
a p o lic y 

to the e Ate nt that this issue calls f o r 
determinatio n by the Comm1ssion o n 
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G!.!Lf: 

whethe r a utility should be so obligated, Tampa 
Electric o bjects to the issue in that it calls for 
the adoption o f a rule . 

Gulf o b jects to this issue. Gu lf ' s pos1tion is 
s tated below subject to its pending objection to 
the issue. 

Under Rule 25-17 . 0832(2) F.A.C., utilities 
encouraged to negotiate contracts with QFs fo r 
purchase of firm capacity and e nergy . 
standard of review is se t forth in 
Commission' s Rule 25-17 . 0832(2) which states : 

Such cont r acts will be 
consider ed prudent for cost 
recovery purposes if .i 1 s 
demonstrated that the purchase 
of firm capac ity and energy from 
the qu a lifying facility pursuant 
to t he rates , t e rms, and other 
conditions of the c ontract can 
reasonably be expect ed to 
contribute toward~ the deferr1l 
or avoidance of addi ional 
capacity construction or other 
capacity- related costs by the 
purchasing u t ility at a c ost to 
the u ility ' s ratepayers which 
does not exceed full avoiied 
costs, giving consideration to 
the c haracteristics of he 
capacity and energy to be 
delivered by the qualifying 
facility under the contrac 

are 
the 
The 
the 

I 

I 

Uti lities are obligated under Rule 25-17 . 0834 t 
negotiate a nd d eal in good faith with QFs . The 
fai l ure o f a utility to negotia t e with reyard t o a 
particular generating unit within the utility' s 
g e neration expansion plan must meet these 
standards . Otherwise the util1ty would be s ub ject 
to sanc tio ns by the Commission o n its finding, 
upo n proper applicatio n and proof by the QF, that 
the utility failed t o nego tiate or deal in good I 
faith. 

h._MI : Yes. 
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FAICOlijNASSAU : Yes. PURPA requires utilities to purchase energy 
and capaci~y from QFs. The Commission has 
implemented his broad fed e ral requirement in 
Florida through the vehicle of negotiated 
contracts for QFs over 75 MW . Therefore, pursuant 
to PURPA, utilities arc requ1red to negotiate with 
QFs as to every utility energy and capacity need 
whi c h the QF can avoid . 

HAQSQN : Yes. PURPA requires utilities to purchase e nergy 
and capacity from QFs . The Comm1ssion has 
implemPnted this broad federal requ1rement. 1n 
Florida through the vehlcle o! negot1a cd 
contracts for (lfs over 75 MW. Therefore, pursuilnt 
to PURPA, utilities are required to negot1atc with 
QFs as to every ut1lity energy and capac1ty need 
which the QF can avo1d . 

I tm I ANTO\IN : 

DECK...fR : 

riCA : 

A utility s hould be required t o 
appropriate op ions, including 
contracts, in connection wi h units 
its generation expa nsion plan. 

cons 1der a 11 
negotlotcd 

1dcnt 1 1 ied in 

Yes. §366.051, F . S ., and 18CFR§292 . W3 requ1rc d 

utility to purchase electricity offered t or sale 
by a cogcncrator or small power producer . Hulc 
25-17 .08 34 requires utilities to negotiate 1n good 
faith for the purchase of capacity and energy tro~ 
Qfs. A util1ty may not evade its obliqat1ons by 
declaring that certa1n planned t' nl s urc no t 
available t or ncgo iation. 

Yes . §366 . 051, F . S., and 18CFRS292.J0 3 requ1re 1 

u ility to purchosc electr1city offered for ~ole 

by a cogenerilto r or small power producer. Hull' 
25-17 . 083 4 requires utilities to negotiil c in g ooJ 
f aith for the purchase of capacity and energy from 
Qfs . A ut ility may not evade its obligation~ by 
declaring that ccr t c1i n planned uni ~s arc no 
available for nego io ion . 

Yes . §366.0~1, F.S . , and lB CFH§ 292 . 303 rcqu1rc a 
utility to purc hase electricity o f fered for s lc 
by a cogencrator or sma 11 power produce r. nu lc 
25 -17 . 0834 requires utilities to negotiate in good 
faith for the purchase of capaci ty and energy fr om 
QFs. A utility may not evade its obligations by 
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AIR PRODUCTS: 

DESTEC : 

ARK ENERGY: 

TO BE BRIEFED. 
ISSUf.. 3 : 

STAIT : 

E.E..L : 

~: 

declaring that certain planned units are not 
available for negotiation. 

No position . 

'x'es . 

Yes. 

INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT. 
As a matter of law is a utility precluded from 
cons tructing new capacity while i t has pend1ng 
offers from cogenerators for like capacity a~ less 
than avoided cost? 

Staff believes tha t a utility ' s construction of an 
expansion unit should be determined at a need 
determinat1on proceeding, on a case- by-case basi s , 
based upo n all information ava1lable to the 
Commission at the time. for the Commission t o 
c hange its pol icy and make an across-the-board 
ruling on this issue would require a rulemaking 
proceeding. 

No . Even though i t does not affec t ou r position 
o n this issue, FPL still maintains this issue is 
vagu e . There is a need to define "pendi ng 
offers " , " like capacity", and " avoided cost. " FPL 
reserves i ts right to br1ef this i ssue . 

FPC object s t o this issue o n two grounds . Firs , 
in order for the Commission to address t his i ssue 
i t must a convene a rulemak i ng, wh ich it has no 
done in this docket. However, if the Commiss1on 
defines the scope of the instant docket as 
investigative in nature and predicate to a 
pote ntial future rulemaking, FPC will withdra w its 
first o bjec tion t o this i ssue. Nevertheless , fpr 
ha s a second objec tion , whic h c anno t be withdrawn . 
This issue is s atutorily committed to being 
addressed on a case-by-case bas is in a need 
proceeding under the Elec tric power Plant Siting 
Act. The Commission c annot predecide the outcome 
of a need case or decide need issues i n a generic 
docket s uc h as the instant docket. Furthermo r e , 
the Siting Act ~nd the Commission ' s rules require 
t ha t determinations dbout building generation take 

I 

I 

I 
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TECO : 

CMI: 

into account a large number of facto r s . For 
example, the Commission must examine conserva ion 
measures, rel iability, cost-effectivenass, and 
statewide need . He nce , dacisions about who meet s 
future generation needs c annot be addressed though 
briefing alone in the absence of a factua l 
inquiry . Notwithstanding FPC's objection to this 
issue , FPC otherwise takes the position that a 
utility is not precluded from constructing new 
capacity while it has pending offer s from 
cogenerators for l1ka capacity at less than 
avoided cost . 

No . Moveover , the proponents of this issue seek a 
Commission polic y determinat1c n of whether a 
utility s hould be so precluded . Tampa Elactnc 
objects to thi s issue in that it calls for the 
adoption o f a rule. 

Gulf objects to this issue . Gulf ' s position 1s 
stated below subject to its pendi ng object1on t o 
the issue. 

No . See Gulf ' s posi t ion o n Issue 2 , above . 

Yes . 

FALCON/NASSAU : 'ies. See I ssua 2 . 

HADSON : Yes . See Iss ue 2 . 

INDIANTOWN : 

DECKER : 

MU LBERRY: 

.f.I£!1 : 

No position . 

A utility that proceeds t o cons ruct a unit, 
whethe r cert i fi ed or not, run~ the r1 sk o1 
disallowance from rate base if 1t neglacts t o 
purs ue o 1fars from QFs in lieu of construction . 

A utility that proceeds to construe~ a un i , 
whe ther certified or not, runs tha ri s k 0 1 

dis allo wance fr om rate base 1 f it neg lacts to 
pursue off~rs from QFs in lieu of cons truc ti o n. 

A ut i lity that proceeds t o construc t a unit, 
whether certified or not , runs the risk o 1 
di sallowance from rate base if it neglacts to 
pursue o ffer s from QFs in lie u of construe ion. 
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AIR PRODUCTS : 

DESTEC : 

ARK ENERGY: 

ISSUE 1: 

STAFF: 

_EEL: 

No position. 

No, but only if a valid certificate of need 
proceeding purs uant to Section 403.501-.518, F . S. , 
has been conducted (including evaluation of nor
utility generating options) and a certifica ion of 
need granted. 

No position. 

Should QFs have an opportunity to sell capacity 
and energy to a utility in lieu of new purchases 
by this utility from another source? If so, (for 
informational purposes) what procedures, if any, 
should be implemented? 

Yes. In many circumstances QFs should have on 
opportunity to sell capacity and energy in lieu ot 
new purchases by the utility from another source . 
However, the Commission should not institute 
procedures for purchasing from QFs in 1 i eu of 
other sources . If the Commission does wish to 
institute such procedure, rulemaking would be 
required . 

The Commission is free to determine in this docket 
whether as a matter of policy it wishes to dictate 
one or more terms of negotiated contracts between 
QFs and uti 1 i ties . This is not a rulemaking 
docket however, and s hould the Commission make 
such a policy decision, it would be necessary t o 
proceed to rulemaking to Cldopt rules to implement 
said policy. 

QFs already have an opportunity to sell capacity 
and energy to a utility in lieu of new purchases 
from another source . They are already fully 
apprised of utilities ' capacity a nd energy needs . 
They compete with each other and other utilit ie~ 
to meet those needs . 

FPC objects to t h is issue . In order for the 
Commission to address this issue it mus t a convene 
a rulemaking, which it has not done in this 
docket . However, if the Commission defines the 
scope of the instant docket as investigat~vc in 
nature and predicate to a potential future 

I 

I 

I 
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~: 

GULf : 

QU : 

rulemaking, FPC wi l l withdrdw its objectio n to 
this i ssue . No twiths tanding FPC ' s objection t o 
th is iss u e , FPC otherwise takes the p os1 tion that 
Qfs should not necessarily h ave an o ppo rtun1ty t o 
sel l capacity and energy to a utility in lieu o t 
new purc hases from another source . (Dolan) 

Tampa Electric objects to th is i ssue in tha it 
cal l s f o r the adoptio n o f a rul e . The issue is 
ambiguously worded although Tampa Elec tr ic 
believes the intent i s t o ensure tha QFs have an 
oppo rtunity t o sell the ir o utpu t o a uti 1 i ty 
befote the utility can purchase p ower o r schedule 
cont racts with other utili ties . This o ve r look::; 
the fa c t that the r e a r e d i f fe r ent wa ys and 
different reasons why ut il1 ties purc hase power 
from each o ther, i.e ., s ho rt-term, long- erm , Lt rm 
or as - available , depe nd i ng upon need, r ltabill y , 
cost and ava i labi U ty . Qfs wh ich can prov 1de 
capaci ty a nd energy of su1ficient r eliabi lity ~nd 
with sufficient legally enforceable guaruntees of 
deli vet ~bility t o permit a purc has1 ng utility t o 
r educe its firm powe r purc hases t rum ano her 
ut ility (provided that utllity is con r-ae ually 
ab l e to r educe or avoid its purc hases fr om ~no h r 
ut il i t y ) , do have an opportunity t o sell capacity 
a nd e nergy t o the purch<lsing utll i ty based on 
cos t s wh ich the utility avo ids . Qfs should not 
have a first c all o n sales to utili ies where the 
r esult would be detrime ntal either to the buy1nq 
or the se ll i ng ut ility. (Me s tas) 

Gulf objects to this issue . 
s tated below subject to its 
the issue . 

Cul t' s pos1t 1on l !; 

pending objec ion t o 

Yes, h owever thi s s houl d be lei open t o 
nego t iat i o n in the context of indiv1dual 
agreements between Qfs and utilit ies. There 1ore, 
1t is nei h e r necessary no r a ppropriate for th1...• 
Commission to adopt specific procedu r es to ensure 
s uc h an opportuni ty at this ime. Rather, he 
Commission s hould rely upo n the g ood ~L h 
r equirements of its existing rul es . 

No pos ition. 
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F~LCON/NASSAU: 

DECKER: 

Yes . When a utility identit1es a need to purchase 
additiondl energy and capac1ty, i should be 
required to dvertise such need and evaluate QF 
a 1 terna ti ves before purchasing from another 
source . (Div1ne) 

Yes . When a utility identifies a need to purchase 
additiondl energy a nd capacity , it should be 
required to advertise such need and evaluate QF 
alternatives before purc hasing from ano h~r 
utility. 

A utility should be required to 
appropriate options, includ1ng 
contracts , in connection ~ith units 
its generation expansion plan . 

cons1der all 
negot1ated 

1den 1iied 1n 

Yes . QF capacity can avoid purchases from o her 
utilities , as well as construction of capac1ty. 
Rule 25-17.0832(2) contemplates that QFs be able 
to negot1ate contracts ! or firm capac1ty and 
energy to avoid " other capacity-related costs ." 
However, QF~ are unable to do so because utili ics 
provide no information regdrJing pending purchdses 
o f firm pow~r . Each utility ~hould be required o 
develop d p rocedure to advi se Qfs o l its intent o 
enter into agreements to purchase firm power from 
another utility ann provide Fs with an 
opportunity to sell firm capacity and energy in 
lieu thereof. Such proc edures s houl! be i 1lcu 
with the Commission and review d by the 
Commiss1on, subject to comment by QFs . 

Yes . QF capacity can avoid purchases t r om o ther 
utili ies, as well as cons truction of capc..~c1ty. 
Rule 25 -17 .08 32(2) contemplates that QF~ be c..~ble 

to negotiate contracts f or firm Cdpaci y ana 
energy to avoid " other capacity-related costs. " 
However, QFs arc unable to do so because util1ties 
provide no information regarding pending purchases 
of firm power . Each utility should be required o 
develop a procedure to advise QFs of its 1nt n o 
e n ter into agreements to purchase fi rm power fr om 
another utility and pro v ide QFs wit h an 
opportunity to sell firm capacity and energy in 
1 i eu thereof. Such procedures should be L i led 
with the Commission and reviewed by rh c 
Comm i ssion, subjec o comment by QFs . 

I 

I 

I 
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AIR PRODUCTS : 

D r;s1 r;.c : 

ARK r.Nr~R~Y : 

TO BE BRIEFED . 
ISSUE 5 : 

.S..TAFF: 

Yes . QF capaci ty can avoid purchases fr om o the r 
utilities, as well as cons ruc t ion of c apaci ty. 
Rule 25-17. OHJ2 ( 2) con t emplates that QFs be able 
to negotia t~ contracts for firm capac1ty and 
energy to avoid "other capacity- related costs. 11 

However , QFs are unable to do so because utilit1es 
prov ide no information regarding pending purch~ses 
of firm power . Eac h utility s h ould be required t o 
develop a procedure to advise QFs of its intent o 
enter into ag r eements t o purchase fi rm power fr om 
another utility and pro vide QFs with an 
opportun ity to sell firm capacity and e n ergy in 
lieu the r eof . Such procedures s h ould be filed 
with the Commission and reviewed by the 
Commission, s ub ject t o comment by QF~ . (Se 1dman ) 

No position. 

Yes . Any identified new capacity nee d s h o u lu be 
available for competitive proc urement. II d n••l 
is identified, a QF s hould have the righ o ot t er 
capacity and nego tiate with the uttl l y to mee 
that need . 

Yes . To e nsu r e that the genet .s l body 0 1 

ratepayers benefit fr om energy at th • l owes 
effective pri ce , th e price f or the block o t po1.•er 
to be purc hased from t he other uti 1 i ty o r other 
source s houl const itute thG avoided pr icc , dnd 
QFs should have the opportuni y o b1 <HJ<~ 1 n!;t 
that pr ice f o r th e bloc k t o be purrhascd . 

INVOLVES NO DISPUTED ISSUE OF MATER I AL F~CT. 
As a rna cr o f ldw d ocs Rul~ 2~-J"J. 08J2(.) (• l ) 

1ntc nd th<.tt the same type o l d ocu m nL..1 1 o n o t 
evidence be used for s t andard o lfcr ~nd nego i~t~d 

contracts to satisfy the " s t.1tc wide nee 11 

consid('>ration? 

No position at his time . Thi s appears o be d 

leg a 1 issue wh i r h docs not involve a d i spu c I 
iss ue of material f act. The su bmi ssion of brief s 
by the parties , and argument the r eon, rather th<ln 
a evident iary proceeding, wo uld there f o r e be 
appropriate. 
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perspective; " . With this flexibility, Lhe 
Commission retains its abi 1 i ty to consider the 
best evidence available at the time of its rev iew . 

ern: Ho position. 

fALCON/NASSAU : Yes. 

HADSQN : Yes. 

INDIANTOWN: No position . 

~KF,~: 

MUl-BERRY : 

AlR PRODUCTS : 

DESTEC : 

AR K ENERGY : 

Rule 25-17 . 0832(2) (a) applies the same 
" considorations" fo r approval of standard offer 
and negotiated contracts. However, the rule does 
not specify the type of informat i on to be 
considered by the Commission consideri ng 
" statewide need " a nd t h at consideration could be 
satisfied by differing submissions. 

Rule 25-17.0832(2) (a) applies the same 
"considerations" for approval of standard offer 
and negot ... ated contracts . However, the rule does 
not s pecify the type of information to be 
considered by t he Commission considering 
" statewide need " and that conside rat1o n could be 
~atisfied by differing submissions. 

Rule 25-17 . 0832(2) (a) applies the same 
" considerations" for approval of standard of fer 
a nd negotiated contracts . However , the rule docs 
not specify the type of informa tion t o be 
considered by t h e Commission considering 
" statewide need " and t hat consideration could be: 
satisfied by differing submissions . 

No position. 

The same documentation or evidence used i• a 
Section 25-17 . 0833 proceeding to evaluate he 
statewide need f or the most recently approved 
standard offer contr acts should be used unless the 
Commission determines good cause exists to usc 
other documen tation or evidence . 

Yes. 

.., 
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AIR PRODUCTS : 

DESTEC : 

AR ,. ENERGY : 

TO BE BRIEFED. 
~U!L2 : 

Yes . QF capacity c an avoid purcha~es from o ther 
utili ties , as we 11 as construction of capac1 y . 
Rule 25-17 . 0832(2) contemplates tha QFs be db le 
to negotia t e contracts for firm capacity and 
energy to a void " other capacity-related costs . " 
However, QFs arc u nable to do so bec aus e utiliti~s 

provide no i nformation regarding pending purc hases 
of firm power . Eac h utility should be r equired o 
develop a procedure to advise QFs o f its intcn o 
enter into agreements to purc hase firm p ower fr om 
another utility and provide QFs with an 
opportunity to sel l firm capacity and energy in 
lieu thereof . Suc h procedures should be til ed 
with the Commission and reviewed by the 
Commission, subject to comment by QFs . (Se1dman) 

No positi o n. 

Yes . Any ident if icd new capacity need s hould be 
available f or competi t i ve procurement . If a n cd 
is identif ied , a QF should have the right t o o 11 er 
capac1~y and n egotiate wi th the u 1lity o rnee 
tha t need . 

Yes . To e ns ure tha t the gene r.t l bo y o t 
ratepayers benefit f r om e nergy at he l o~ c s t 

effectiv e price , the price for the block of power 
t o be purchased from the other util i ty or other 
source s hould cons t j tute the avoided price, and 
QFs should have the opportunity t o bid ag.t ins 
that price for the bloc k t o be purch~sed . 

INVOLVES NO DISPUTED ISSUE OF MATER I AL FACT. 
As a matter of law does Rule 25- 17 . 0832( 2) (~ ) 

in t end that the same type of do c u mentat i o n o r 
evidenc e be used f or s t a ndard o f fer and negot L1 c d 
contracts to sa ti s fy the " st<llewide nC'e I " 
consideratio n? 

No pos 1 ion at thi s time . This appears to be . 1 

lega l i ssue wh ich does no t 1nvo lvc a dispu cd 
issue o f material fa c t . The s ubmi ssion of brieis 
by the pa r ties , and argument t hereo n, rather h~n 

a evidentiary proceeding, wou ld there f ore be 
appropriate . 



,-
28 0 

ORDER NO. 25065 
DOCKET NO. 910603 - EQ 
PAG E 29 I 
FPL : 

FPC : 

TI;£9 : 

GULF : 

The rule does not address the type of 
documentation or evidence to be used to satisfy 
the " statewide need" or any other consideration . 
The only legal requirements applicable to the 
evidence are that it must be " of a type commonly 
relied upon by reasonably prudent persons i n the 
conduct of their affairs" to be admissible 
(Section 120 . 58(1)(a), Fla . Stat . ) and that the 
evidence r e 1 ied upon by the Commission be 
" competent and substantial ". There is no need f or 
the Commission to specify more by rul e or 
pronouncement. 

FPC objec ts to this issue. In orde r for the 
Commiss1on to address this issue i t mus a convene 
a rulemaking, whi c h lt has not done 1n thi s 
doc ket. However , if the CommlSSlon def 1nes the 
scope of the instant docket as investigative 1n 
nature and predica te to a potential futur e 
rulemaking, FPC will wi hdraw its objection t o 
this issue, FPC o therwise takes the position that 
the sam~ type of documentation or evidence s hould 
be used f or standard offer and nego iute 
contracts to satisfy the " s tt1 tew1dc need " 
consideration. 

Tampa Electric objects t o t hi s issue i n th<.1t lt 
calls for the adoption of a rule o r the a nendment 
of an existing rule . The Commission s hould 
refrain from accepting the cogenerators' 
invitation for the Commission to volunt.:1r1ly 
constrain its own disc retion in rev1 e w1 ng 
generation contracts . 

Gulf objec ts to thi s 
sta e d below s ub jec 
the iss u e . 

i Gsu e . Gulf's posi tl on 
o its pendiny objec 1on 

... .. ~ 
0 

No. Thi s i ssu e apparently seeks o l1 m1 he 

I 

discretion o f the Commission in regards to wh<lt 1 

may or s hall consider whe n reviewing thes~ 
contracts for approval . It i s in the best 
interests of the ratepayers for the Commission t o 
retain flexibility with regard to the partic ulur 
type of doc ument or c riteria that will be used in I 
considering " whether additi o nal firm 
capacity and energv is needed by the purchasing 
uti lity and by Florida utilities fro m a statewide 
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perspective ;". With this flexibility, he 
Commission retains its ability to consider tne 
best evidence available at th~ time of i s review . 

QU : No posit ion. 

r~N/NASSAU : Yes . 

11/\DSON : Yes . 

llill.l/\HT..QWN: No pas it ion. 

DECKE~ : Rule 25-17.0832 (2) (a) applies the same 
" considtl rat ions " for approval of standard offer 
and negotiated contracts . Howev~r , thtl rule does 
not specify the type of informat1on to be 
considered by the Commission consider1ng 
" statewide need" and that consideration could be 
satisfied by ditfering submisstons . 

AIH PRODI,.IGTS : 

Rule 25-17 . 0832(2) (a) applies the same 
" considerations" for approva 1 of s andard of fer 
and negr tiated contracts . However, the rule docs 
not specify the type of information o b~ 

considered by the Commission considering 
" statewide need" and that consideration could be 
satisfied by differing submissions. 

Rule 25-17 . 0832(2)(a) applies the sar.c 
"considerations " for approval of standard ol I er 
and nego tiated contracts . However, he rule dae5 
not specify the type of information o Le 
consider ed by the Commission consider1ng 
" statewide need " and tha consider<1t.ion caul be 
satisfied by differing submissions. 

No position. 

The same Jocumentation or evi~ence used 1n ~ 
Section 25-17 . 0833 proceeding o cvalun e hu 
statewide need for the mos t recently approve 
s tandard offer contrac ts should be used unless he 
Commission determines good cause exists t o use: 
other documentation or evidence . 

Yes . 
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ISSUE 6 : 

STAFF: 

fE1 : 

~: 

Should the Commission prescr1be guidelines or 
standard provisions i n negotiated contracts , and 
if so to what extent? 

Staff ' s position is that the Commission shou ld not 
predetermine t h e terms and conditions of contracts 
to be negotiated between QFs and utilities. 

As to s tandard provisions, no . Th e Commission has 
addressed this issue on a number of occasions, the 
most recent of which being the rulemaking 
proceeding that established the rules th is 
proceeding is " implementing". There is long 
established, consistently artic ulated Commission 
preft>rence for negotiated contracts between 
utilities and QFs. That preference was reinforced 
in the recent rule amendments when the Commission 
adopted rules that restricted the a\ailability of 
standard of fe r contracts and that made no 
reference to any prescribed terms for negotiated 
contracts. The prescription of contrac t terms is 
inconsistent with " negotiated " contracts and would 
frustrate the nego tiating process . 

As to guidelines , the Commission has already 
adopted the necessary guidelines in th0 existing 
rules . No further guideli nes are needed. (Sears) 

FPC objects to this issue. In order for the 
Commission to address this issue it must a convene 
a rulemaking, whi c h it has not d o ne in this 
docket . However, if the Commission def1nes the 
scope of the instant docket as invest1gative in 
nature and pre dic ate to a potential tuture 
rul emaking , FPC will withdraw its objection to 
this issue . Notwiths and.ing FPC ' s objec ion t o 
thi s issue, FPC otherwise takes the position tha~ 
the Commission should not prescribe guidelines or 
standard prov i sion s in negotia t ed contracts. 
(Dolan) 

Tampa Electric objec t s t o this vague anrl broadly 
worded issue in t hat it calls for an amendment to 
the Commission ' s rules on negotiated contracts . 
The Commission should not prescribe or preclude 
a n y provisio n s in negotiated contrilc.:ts whether 
they be called "guidelines " or " standard 
provisions". (Mestas) 

I 

I 

~-
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~: Gulf objects to this i ssue . Gulf ' s position is 
stated below subject to i s pending objection t o 
the issue. 

No. Thls should be left open to negotiation in 
the conte xt of individual agreements betwe en QFs 
and utilities. Each contract presented for 
Commission approval should be evaluated o n a case
by-c ase basis under t he guidelines established in 
Rule 25-17 . 0832(2). See Gulf ' s position on Issue 
2, above. 

The Commiss ion should provide guidelines for full 
and fair negotiation of contracts within the new 
cogene ration rules. 

FALCON/NASSAU: In general, the parties should nego 1ate the terms 
and conditions o f a negotiated contract . However , 
the Commission should eliminate " r egulatory out " 
clauses from negotiated contracts . 1 t the 
Commission does not eliminate such clauses, it 
should determine fault for the "regulatory o ut " 
event at the time the event occur s . See 
Falcon/Nassau ' s positions on Issues 7, 8 . 
Further, the Comm iss ion should include standard 
clauses dealing with force majeure and insurance . 
See Falcon/Nassau ' s positions o n Issues 9 and 10 . 
(Divine) 

!lADSON : 

INDIANTOWN : 

In general , the parties should negot1ate the terms 
dnd conditions o f a negotiated contra~t . However, 
the Commission s hould eliminate " regulatory out " 
clauses from negotiated contracts . If the 
Commission does not eliminate such clauses , it 
s hould delineate what the " regulatory out" c lause 
will contain . See Hadson ' s positions on Issues 7 , 
8 . 

No . The terms and conditions of indiv1dual 
negotiated contracts should be agreed upo n by the 
parties to the contract . 

Yes , the Commission should prescribe guidelines or 
standard provisions with respect to issues that 
utilities have declared non-negotiable . Suc h 
issues include " regulatory out" a nd " tax fl ow 
through " issues . 

283 
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MULBERIW: 

AIR PRODUCTS: 

RESTEC : 

ARK E!H:: .Y.Y : 

ISSUE 7 : 

STAFF : 

Yes , the Commission s hould prescribe guidel1ncs or 
s t andard p r ovisions with respect to issues 
ut ilities have d eclared non - negotiable . 
i ssues i nclude " regulator y ou t " and " tax 
t hrough" issues . 

that 
Such 
flow 

Yes , t he Commission s hould prescribe guidelines or 
s t a ndard p rov isions with r espect to issues t hat 
utilities have declared non-negotiable . Such 
issues i nc lude " r e gula t o r y out" and " tax flow 
t h rough" issues . (Seidma n ) 

No position . 

Rule 25 - 17 . 0832(2) , F . A. C . , encou r ages uttlltles 
and QFs to negotiate contracts tor the purchase oi 

firm energy a nd capac1ty . The rat ionale for thi s 
direct1ve is t h a t t h e two pa r ties are in the bes 
position to arrive at t he terms and condit1ons 
that best suit the needs of both t he util1ty and 
t h e Qi' . Thus , the Commission should o n 1 y 
prescribe baseli ne prov1sions f or those terms and 
condi ions which encompass broad pol1cy 1ssues, 
e . g ., regulatory out p r ov1sions. 

Yes . At a minimum the guidel1nes should address 
force rna jeur e , i nsurance and rcgu 1 a tory ou 
provisions, and should ensure that the resul t1ng 
negotiated con racts arc consis ent with 
i ndustrial s a ndards acccplcd throughout the 
nntion. 

May negotiated contr acts con uln ct " requ latory 
out " provision which allows modificil 10n o t he 
contract in the event that the ut1lity ' s abil1ty 
to recover payments made to QFs frofu its cus omers 
is denied or altered by the Commission 1ftcr 
i n1tial contract a p proval? 

Staff does not believe the Comm1ssion should pre
determine the terms a nd conditions of contracts to 
be negotiated brtween QFs and utllities . The 
provision s of negot ia t ed contracts should be 
developed in the negotiating process . As the 
Commission pointed out i n Order No . 13846, Issued 
November 13 , 1984, a QF is free to negotiate Wlth 
the utility rega r di ng the inclusion o t a 

I 

I 

I 
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regulatory out provision in the contract and 
perhaps get the ut1lity to give up the regulatory 
out provision i n return for the QF ' s concession on 
some oth e r poi nt. 

The Commission is free to determine in this docket 
whether as a matter of policy it wishes to dictute 
o n e o r more terms of negotiated contracts between 
QFs and utilities. This is not a rulemaldng 
docket however , and s hould the Commission make 
such a policy decision, it would be necessa r y to 
proceed to rulemaking to adopt rules o implement 
said pol 1cy. 

Yes , A prohibi t1on of such clauses would be 
pol1cy 

would 
inconsistent with the Commission ' s 
regarding negotid ted contracts, and it 
require rulemaY..ing. ( llazle) 

FPC objects to this issue. In order f or the 
Commission to address this 1ssue it mus a convene 
a rulemak ~ ng, whi c h it has not done in th 1s 
docket . However, if the Commission defines the 
scope of the instant dock~t as investigative in 
na ture and predicate to a potent lal future 
rulemaking, FPC will withdraw its objection to 
this issue . Notwithstanding FPC ' s objection to 
this issue, FPC otherwise takes the position tha 
nego tiated contract s should contain a "regul<.~tory 

out" provision. (Dolan) 

Tampa Electric believes tha negotia ed contracts 
can and should contatn regula o ry ou provi s 1o n s . 
However, Tampa Elec ric obJects t o th 1s issue 
because it appears t o be an effort on behalf o t 
the cogenera tors to have the Commiss ion s tate a s " 
matter of policy tha t such pro v isions should be 
prohibited. As such, it calls f o r rulemaking . ~s 

far as the concept of regulatory out provisi o ns 1s 
concerned , Tampa Elec ric believes it is essential 
for the protection of the utility. The QF and n o t 
the utility s h ould bear the risk of any fu ture 
c hange in regulatory philosophy . Under the 
cu rrent Commission rules , the QFs alone ate 
entitled to handsome benetits for providing 1irm 
capacity and e nergy to the utility at full avoided 
cos t whereas the shareholders of a utility obtain 
no benefits or caretully selecting and managing 
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CMI : 

FALCQiifJJ/\SSAU: 

UADSOIJ: 

INDIANTOHtl : 

the firm capacity purchases provided by "' pd I '' 1 d 
QF contracts . Moreover , since he• utllll\ 1 11 

required by law t o purchase capacity t~nd ""'''"~' 11 

full avoided costs from QFs , i t wou ld Ill' tfl ll ttl 'I 
u nfair to make the util i ty a ssume tho 1 iu~ td 11 ' 11 

being abl e t o recover t h e amount s i L lt •••qllll Pol 
t o pay to QFs . The inc lusion of roqultl\ ttl 1

'
11 1 

pro visio n s i n existing contractG p1 • V lt•llllll 
approved by the Commission has not i mpndt•tl I I ll' 
ability of QFs in Florida t o obtain tlll•\1 11 IIIII 111 

their projects . (Mestas) 

Gulf objects t o t his issue . Gul f' :; pnnlt ' "" 
s t a t ed below s ubject to its pendinq o i>)P • I 1 11 ' 

the> issue . 

I l-l 
I tt 

Yes . This should be left open o rwqu \ lo ll ''"' 111 

the context of ind1vidual agreemen u IH•\ W1" It I.J I '~ 
and u ilit ies . Each con rac l ptl' · ••Ill ••tl I ' 11 

Commission approval should be evaluatl•d u 11 ' ' 
1 
"''" 

by - case basis unde r the guidelines N;lo~llll llll t st l Itt 

Rule 25-17.0832(2) . Sec Gulf ' s p o!;l lt o r• " '' ' "'11
" ' 

2 , abOVP . 

Negotiated contracts may conta1n t••qltl.ll •tt\ " 111 

pro vi sions . However, if contract~ lllt ' ltPit• 11 11 ' 11 

pro visions t h e uti 1 i ty s ho uld be t•>.fl" ' I ~ttl 1 '
1 

negotiate the language of the " r<.'<J\Il •l l ll l \ ' fi lii" 

provision or wo rk t ogether wi h \ "" -.,tl 
1

" 
n egot iate other provisions t o en ·.llt ' " \ ll tll 111 " 
project t o wh ich the contract ptt! \·II tt l 

111 

f inanccablc . If the uti 1 i ty ta ke~. \ IP• p• ' 1
' I I I '

111 

that a r e gulatory out provision mu!. l I " Itt • lttd••d 
in the contract and that p o:.>l 11111 Ill 

1111 1 

negotiable, the utili y s hould so no II~ 11 11• iJI " 
soon a s poss i bl a f cr the nego '' ' 1 l lll l pt "' 111 1 

begins . 

No, such clauses d r e incquitabl ._. , onP-'' '""" • 
unnecessary . (Div1 nc) 

No , s u c h clauses arc inequitable, o rw -u ld~ttl , 
unnecessary. 

"''" 
The t erms and condi tio ns o f ind ivic.Ju, l l "'""d 

1111
"" 

contrac s s ho uld be agreed upo n by llw Jl•" I '' '" 
1 

'
1 

the contract . 

I 

I 

I 
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MULEJF!iRY: 

AIR PRODUCTS : 

QESTEC : 

A_FK EtJ ERG y : 

STAFF: 

FPL: 

No. Such clauses should be precluded by the 
Commission. (Whi ing) 

No. Such clauses should be precluded by the 
Commission. (Ford) 

No . Such clauses should be precluded by he 
Commission. (Seidman) 

No . The inclusion of a " regulatory out " provision 
in negotiated contracts is violative of Sect1ons 
366 . 81 and 366 . 051, F . S . , and the Publ1c Utility 
Regulatory Policies Act of 1978 (PURPA), 16 U. S . C . 
S 796 et seq . Further , the inclusion of a 
regulatory out provis ion in negotiated contrac s 
is directly contrary to the stated inte ntions o t 
this Commission to encourage cost-effective 
cogeneration and to allow full cost recovery o r 
reasonable and prudent cogeneration payments . 

No . Regulatory out prov isions are violative ot 
both federal and state law and mcty cons i tut.e 
undue di-.criminatory regul<.ltory treot.ment o l F 

ca pacity . In addition, such prov1s1ons increcJse 
project risk thereby inc.:reasing pro jec.: cost t o 
the direct detriment of the ratepayer. 

Yes . ( LcJrsen) 

It the Commission determinen tha a util1t.y' ~ 

negotiated contracts may con ain a " r egulatory 
out " clause , should the Commiss1on presc.:ribc 
guidelines or the terms and condit1ons of hts 
clause? If so, (for informa tonal purposes) wh.:l 
should they be? 

Same position a Issue 7 . 

If h e Commission determines ha a ncgotlclted 
contract may contai n a " regulatory out " clause, 
the language of the c lause should be let r to the• 
parties negotiati ny t h e contr.Jct . Prescr 1b1 nq 
this or any other term is inconsistent wi t.h 
Commission po licy regarding negotiated con racts . 
Mo reover , the task is extremely difficult, ah 
evidenced by the multiplic1 y of QF positions on 
thi s issue. Finally neither this term not ny 
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f..E._C : 

~: 

~: 

o the r t erm can or should be looked as in 
isolation . 

FPC objec ts to this issue . In order f o r the 
Commissio n to address this issue it must a conve ne 
a rulemaking, which it has no t done in this 
docket. However, if the Commission def i nos the 
scope of the ins tant docket as i nves tigat ive in 
nature and predicate to a potentia l future 
rulemaking, FPC will withdraw its o b ject ion t o 
this issue . Notwi thstanding FPC ' s objection to 
this issue, FPC otherwise takes the posi t ion that 
if t he Commission determines chat a util i ty' s 
nego tiated contrac t may contain a " r egu la t ory out" 
clause , it s hould not Commission prescribe 
guidelines o r the terms and condi tio ns of thiz 
clause . (Dolan) 

Tampa Electric objects to this issu e o n the same 
ground as s t a t ed with respect to Issues 6 and 7 . 
The Commission s hould not prescr ibe or prec 1 ude 
any pr? v is ions i n negotiated contra c ts whether 
they be called "gu idelines " o r an outright 
prescript ion or the terms and conditions o f 
contract prov isions. (Mes t as) 

Gulf objects t o this i ssue. Gulf ' s posit~on is 
stated below s ub ject t o its pending objection t o 
the i ssue . 

No . This s hould be left open t o negociat~on in 
the context of individual agreements between QFs 
and ut ilities . Each contract pre~ented for 
Commission appr oval should be evaluated on a case
by-case basis unde r the guidelines established 1n 
Rule 25-17 . 0832(2) . See Gulf' s position on ! ssue 
2 , above. The " r egulatory out" clduse is intended 
t o o nly provide the utility re lief i n the event o f 
future r egulatory a c tio n t o deny cost re<... ove ry . 
The purpose of the clause, 1 ike regulation o( 
utilities generally, is t o pro tec t the ra t epayers , 

I 

not the QF wh ich is not subject to r egu latory 
o ve r sight. The protection for t he utility 
afforded by the " r egulato r y out" clause i n its 
negotiate d contrac t s ul timately pro t ect s the I 
r a tepayer by protect i ng the a vailabil ity o f n~eded 
capital at reasonable cost. 
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CMI : See CMI ' s position on Issue No. 7. 

FALCON/N~SAU : Yes. If the Commission determ1ncs that a 

HADSON: 

INRI ANT01itJ : 

DECKER : 

111JLBERRY: 

"regulato ry out" clause s h o uld be included in a 
negotiated contract, it should provide that the 
Commission will decide whi c h party t o the contract 
will bear the burden of the disallowance by 
assessing the reason the " r e gu latory out" clause 
wa s triggered at the time the disallowance is 
made. This prevents the QF from automatically 
bearing the respo nsibi lity for a disallowance, 
when such disallowance is as l1kely to be due to 
utility action. (Divine) 

Yes . Termination of the contract should not be 
permitted. If there is a regulatory 
" modification" , it should only oc cur if the facts 
in existence at the time of approval are 
materially different than the fa c t as represented 
to the Commiss ion at the time. Finally, if there 
is a future disallowance , the contract should 
provide for a reduction in capacity p ymcnts 1n 
later years to recover t h e disallowanc e. 

The Commission s hou ld establish a clear pol icy 
that negotiated contracts tha go through a need 
determination proceeding and receive a need 
determination order, f ind1ng that such contract::; 
and facilities are both nee d and cost e ff ective , 
a r e intended t o be approved for the entire 
contract term. 

Yes. The regula t ory out clause sho uld, by its 
terms, be inoperative durjng the t erm of the 
origi nal " financing " of the QF . After expiration 
of t he original fina nci ng t e r m, the clause would 
become fu lly operational. Add1tionally, the 
clause s h o uld obliga t e both the utility and 1 he QF 
to usc all r easonable effort s to defend and uphold 
the validity of the original contract , including 
cost recovery, by resort to the appropriate 
administrative , judic i al o r legislative process o r 
any combination thereof . (Whi ting) 

Yes . The r egulatory out clause should , by its 
te rms, be inoperative during the term o f the 
original " fina nci ng " of the QF. After exp iration 
of the original fi~ancing term, the clause would 
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AIR PRODUCTS : 

DESTEC : 

become fully o pe ra tional. Additionally , the 
clau se s ho uld obligate both the utility and he ~F 
to use all reasonable e ffort s to de f e nd a nd uphold 
the validity of the o rigina l contract, i nclud ing 
cost recovery, by r esort t o the appropriate 
admini s trat ive , j udicia l or legislative process or 
a ny combination thereof. (Ford) 

Yes. The regulatory out c lause should, by its 
terms , be inoperative during the t e rm of t he 
original " fi na ncing" of t h e QF . After expiration 
of the orig inal fi na ncing term, the clause would 
become fully operational . Addit ionally , the 
clause ~hould o bl igat e both the utility a nd the QF 
to use all r easonable e ff orts to de f e nd and uphold 
the validi ty of the original contract , including 
cost r ecov e ry, by r esort to the appropriate 
administ rative , j udi c ia l o r legislative process or 
any combi nation thereof. (Seidman) 

As stated above, Air Products believes tha 
regulatory out provisions arc violative o r tederal 
and sta .. e law . Should the Commission determine 
otherwise, Ai r Product s offers t h e following 
comments . The provisions of the clause s h o uld 
provide that if a disallowance occurs before the 
end of year 15 , the QF ' s payments, subject to a 
floor o f the payments wh ich wo uld have been made 
under the as-ava ilable e nergy rate , ove r t~e next 
t h ree con ract years can be withheld by the 
utility t o repay the amou nt of disallowance plus 
i n terest. At the end of year 18, the Qf would be 
required to make a balloon payment of any 
outstanding d isallowance amount . For 
disallowances after year 1 5 , the u ility mny 
reduce payments t o the approved level, subjec to 
a floor o f the as-available energy r tc, and the 
QF , at its sol e option, can accept the new payment 
Jcvcls , termi nate the cont rac t wi t hin 18 months o f 
when the disal l o wance is ordered , or request that 
the utility renegotia te the contract . Should he 
QF decide to terminate the contract as a r~sult o 1 
p ayruent disallowance , a ny Capacity Account balance 
would be forgiven. 

As stated above , Destcc believes that regulatory 
out provisions violate both f ederal and Flo rida 
law . However , should the Commissio n allow 

I 

I 

I 
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ARK f'll!- HGY : 

T~. >U I: '). : 

S'IA J-T: 

FPL : 

regulatory out provisions in negoti~ted contr~cts, 
Destec suggests , wit.hout limiting its right t o 
contest such provisions, that such provisions 
contain at least the following features: 1) the 
contrac t payment stream should be locked-in for 
the term of the initial fina ncing of the project.; 
2) i f the Commission disallows util1ty recovery of 
payments as speci fi ed in a prev iously approved 
contract , the QF at its sole option should have 
the ability upo n JO days written noti c e t o 
renego t ia e or terminate the contract within 18 
months of the d1sallowance; and 3) the utility 
should b required to use its ' ' best efforts " to 
renego~la e the con r~ct should the QF c hoose t o 
pursue th~t option . 

The " regulatory out " clause should be s rut.:tured 
so ha is does not preclude o r 1nh1b1t t1n<.~nc1ng 
of the project. As a practical matter , h owever, 
it will be difficult if not impossi ble t o 
structure a regulatory oul clause that doe s not 
preclude o r lnhibi t 1 in~ncing o t he project. 
( L~rsen) 

Should th Commission pret>~ ribe t.1 unt t o rm I oree 
majeure c lause for all nego Llt.~ted Qf p ower s~les 
con racts? 

S alf does not believe the Commi ss i o n should pre
determine the terms and conditions of contr~cts t o 
be nego tiated between QFs and ut1 li ti es . The> 
provisions of negotiated con rae s should be> 
d e veloped in he negotiating process. 

The Comm1ssion is tree o deterrn1ne 1n h1 s docke 
whether ~s a m~tter of polic y it wish s t o die ate 
whether o ne or more t erms should be included 1n 
(or excluded trom) all negotiated contra t s 
between QFs and utiliti es . This is no d 

rulem~king d ocke howeve r, and should the 
Commission mt:~kc such a policy dec i sion, it wou ld 
be necess~ry to proceed to ru 1 em..1k 1ng to .:1do p 
rules to implement said policy. 

No. 
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FPC : 

TFCQ : 

FPC objects t o this issue. In o rder f o r the 
Commission to address this issue it must a convene 
a rulemaking, whi c h it has not done i n thi s 
docket . However , if the Commission defines the 
scope of the instant docket as i nvestigative in 
nature a nd predicate to a potential future 
rulemaking, FPC will withdraw· its objection t o 
this issue. Notwiths t a nding FPC ' s objection to 
this issue, FPC o therwise takes the position thac 
the Commission s h ould not prescribe a uniform 
force majeure clause for all negotiated QF power 
~ales contracts. (Dolan) 

Tampa Electric objects to th1s issue in that ll 
requests the Commission to engage in rulemaking. 
The Commission should not prescribe any prov1s1on 
o f negotiated power sales contract s but, instead, 
should administer 1 ts rules pert<11n1ng to such 
contract s . (Mestas) 

Gulf objects to this 1ssue. Gulf ' s pos1tion i s 
s t ated below subj ec t to its pe nding objcc ion to 
the issue . 

No . This should be left open to ncgoLt<.~tion 1n 

the context of individual agreements between QYs 
and utilities . Each contract presented f o r 
Commission approval s hould be evalutlted on u <.::<~SC

by- case basis under the guidelines established in 
Rule 25-17 . 0832{2) . Sec Gulf' s position on ~~~uc 
2 , above. 

CtH : No . 

FJ\~~Q!W~AS~AIJ : Ye.-.. . The f orce rna jcurc clause should cxcu:a"' 
either pur y from performance due t o events beyond 
the party ' s con rol . (Divine) 

!lADSON: No posi Lion. 

INDIANTOWN : The terms and conditions of individual negott<.~tcJ 
contrac t s should be agreed upon by the parties Lo 
the contrac t. 

D~H: No position. 

MULBERE.X : No position . 

I 

I 

I 
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AIR PRODUCTS : 

DESTEC : 

ARK ENERGY : 

JSSUE 10: 

.EEL: 

FPC : 

No position. (Seidman) 

No posi tion. 

No . See respo nse t o Issue No . 6. 
should not be he ld to higher 
utilities . 

In gene ra l , GFs 
s tandards than 

Yes. The Commission should ensure that such 
clauses are consistent wi th industrial standards 
accepted through the nation . 

Should the Commission presc ribe min1mum standards 
for the insurance provis ions to be 1ncluded in 
negotiated QF po wer sa l es contracts? 

S t aff does not believe the Commission should pre
determine the terms and conditio ns of contracts to 
be negotiated between QFs and utilities. The 
provisions of negotiated contracts should be 
developed in the negotiating process . 

The Commission is free to determine i n this docket 
whether as a matter of polic y it wishes to dictate 
whether one o r more terms s hould be included in 
(or e xcluded from ) all negotiated contract s 
between Qfs and utilit ies . This 1s not a 
r ulemaking d ocket however, and s hould the 
Commission make such a pol icy decision, it wo uld 
be necessary t o proceed t o rulemak ing u adopt 
rules to implement said policy . 

No . 

FPC objects t o thi s i ssu e . In o r der for the 
Commission t o address this issue it mus t a convene 
a rulemaking , which it has no t done in thi 
docket . However, if the Commission defines he 
scope of the insta nt d ocket as investigative in 
nature and predica t e t o a potential f uture 
rulemaking, FPC will withdraw its objection to 
this issue. Notwithstanding FPC ' s objectio n to 
this issue , FPC o therwise takes the posi tion that 
the Commission s ho uld not presc ribe minimum 
standards f o r the insu r a nce provisions to be 
included in negotia ted QF power sales contract~. 
(Dolan) 
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TECO: 

gJJL_F : 

Tampa Electric objects to this issue in that i is 
another attempt a t rulemaking. The Commission 
should not prescribe a ny provisions i n negotiated 
contracts o ther than a general requirement that 
the payments for c apacity a nd energy s hould not 
exceed t h e utility ' s full avoided costs . ( Mestas) 

Gulf objects t o this issue . Gu lf ' s p os it ion i s 
stated below subject to its pending objection to 
the issue . 

No . Thi s s hould be left open to negot iation in 
the context of individual agreements between QFs 
and utili ies. Each contract presented for 
Commission appr oval should be evaluated on a case 
by-case basis under the guidelines established in 
Rule 25 -1 7 . 0832(2) . See Gulf's posi tion on Issue 
2 , cJbove. 

~ : No . 

FAl CON/NASSAU: Yes . The Commiss ion should require a minimum of 
$1 million c f insurance with any greater insurance 
requirements left up to the QF and its lender . 
(Divine) 

INDIANTOWN : 

DECKER : 

!1ULBERRY : 

FICA: 

AIR PRODUCTS : 

No position . 

The terms and conditions o( individual negotioted 
contracts should be agreed upon by the pdr ies t o 
the contract . 

The Commission should establ i sh a cap beyo nd wh ich 
the utilities may not require coverage. 

Th e Commission should establi sh a cap beyo nd wh1 ch 
the utilities may not require covercJge . 

The Commission should establish a cap beyond whi ch 
the utilities moly not require coverage . (Seidman ) 

No posi ion. 

If the Commission presc riLes insurance 
requirements , s uch requirements should be based on 
a s t andard of consistency . These r equirements 
should not be punitive and s hou ld act to enc ourage 
cogeneration without placing ratepaye r s at risk. 

I 

I 

I 



I 

I 

I 

~ 

295 

OROFP NO. 25065 
DOCKET tlO . 910603 - EQ 
P/\Gr 4 4 

ARK ENERGY : 

TO BE BRIEFED. 
ISfl E 11 : 

FPL: 

FPC : 

TECQ : 

In fact, our concern s r egarding insurance 
provisions cent er around pass ible excessi ve 
ins ura nce requirements - suggesting a need f or a 
rea sonable insurance ceiling r a ther than an 
i n s urance floor. 

Yes . Th e Commission should ensu r e that such 
clauses are consistent with i ndus trial standards 
accepted t h r ough out the nation. 

INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT. 
As a matter of law may the QF negotiate o own 
whatever portion of the 1n erconnect1on 1 1s 
r equired to pay for? 

Staff e nvisions such a provision as be1ng a matter 
t o be negotiated upor by the part1es on a case-by
case basis . For the Commission to proh1b1L such 
provisions i n a l l nego tiated contracts between QFs 
a nd utilities wo uld require a rulemak1ng 
proceeding . 

This is a legal issue , a nd FPL has no t completed 
its legal analysis at this lime . It reserves it5 
right to brief the issue . 

FPC objects to this issue. In order tor the 
Commission to address thi s i ssue i t must a conve rw 
a rulemaki ng 1 wh ich it has no done in thi s 
dod:et . However 1 if the Comm i ssion de t ines the 
scop e of the i ns tant docket as i nvestigative in 
na ture and predicate to a p o tential future 
rulemaking, FPC will withdraw its o bJ ection o 
this iss ue . No twithstandi ng FPC ' s objection to 
this 1ssue l FPC otherw ise akes the position that 
a QF may negotiate t o own a per ion o f h e 
interconnec t ion for wh ich it is required to pay. 

Tampa El ec ric objec t s t o t hi s issue becau5c o f 
the vagueness o f the t e rm "negotiate to own. " A 
Qf is free to attempt to obtain wha tever 
agreements it cons iders des irable in the 
ne g otia ting process . Ho wev e r 1 Issue 11 appenr:.:; to 
be a n oblique e fl or o n the part of the 
cogenerators t o establish that they have the 
a bsolute right to own wh a tever portion of the 
interconnection they arc required t o pay f or . All 
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GULF : 

utility interconnections to serve retail c ustomers 
are paid for by reta il c ustomers . However , his 
does not establish that the retail cus tomer has 
the right to own the interconnection. Qfs s h ould 
not be treated d : fferently . 

Gulf objects to this issue. Gulf ' s posit 1on is 
stated below s ubjec t to its pending objection to 
the issue. 

There does not appear to be anything as a matter 
of law that precludes QF ownership of all or part 
of the interconnection between it and its host 
ut ility . There ma y be practical d if fi c ult ies with 
r egard to Facilities not located o n a QF's real 
property. The ma tter of QF ownersh1p o t the 
interconnection with the host utility <>hould be 
left open t o negotiation in the context ot 
individual agreements between Qfs and utilit1es. 

I 

Each contract presented for Commission approva 1 I 
should be evaluated on a case-by-case basis under 
the guideli nes established i n Rule 25 - 17 . 0832(2) . 
See Gul f ' s position on Issue 2 , above. 

CMI : Yes , except tor t hose portion of the interconnect 
which, for safety and r eliability reasons, must be 
owned and not just cont r o lled by the utility. 

fALCO!iLllASSAU : Yes, the Qf may negotiate to o wn whdtever port1on 
of the interconnection it pays f o r o r some port1on 
of what it pays for. The definition ot who 
constitutes the interco nnection should be 
determined on a case-by-case basis . 

J..!.A.DSON : No posit1on. 

1JiDIANTOWN : The terms and condi tions of individual negotiated 
contracts s hould be agreed upon by the parties t o 
the contract . 

DECKEI~ : Yes. Rule 2~-17 . 087 is silent on this subjec . 
As long as it constructs the facility 1n 
~ccordance with utility specificat1ons and 
complies with reasona bl C' safety or oper ational 
requirements, a Qf s h o uld be permitted to 
construct and own any portio n of the 
interconnection it must pay for . I 
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AIH PRODUCTS : 

DESTEC : 

ISSU E 1 2 : 

STAFF : 

FPL: 

Yes . Rule 25-1 7 . 087 is silent on this subject. 
As long as it constructs the faci 1 i ty in 
accordance with utility specifications and 
complies with reasonable safety or operational 
requirements, a QF should be permit ted to 
construct and own any portion of the 
interconnection it must pay for . 

Yes . Rule 25-17 . 087 is silent on this subject. 
As long as it constructs the facility in 
accordance with utility specifications and 
complies with reasonable safety or opera tio na 1 
requirements, a QF should be permi ted to 
construct and own any portion of the 
interconnection it must pay for . 

No position . 

Yes . 

Yes. 

May neg o tiated contracts contain provisions whic h 
assess a QF for assumed Federal income taxes 
resulting from the payment to the QF o f curly, 
and/or levelized capacity payments without 
obligating the utility to first seek an IRS ruling 
that the taxes ought not to apply? 

Staff envisions s uch a provision as being a matter 
to be negotiated upon by the parties on a case-by
case basis . For the Commission to prohibit such 
provisions in all negotiated contracts between QFs 
and utilities would require a rul emaking 
proceedi ng. 

In addition to this issue being vague, addressing 
this issue would be inconsistent with the 
Commission ' s negotiated contract policy . 
Contracts s hould be allowed to contain a1 y and all 
provisions upon which the parties can agree . 

If the Commission determines that such a 
provisions should require a utility to seek an IRS 
ruling, the QF s hould also be required t o 
reimburse the utility for the costs associated 
with such action . 
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GULF : 

CMI : 

FA!;.CONf~ASSA!J : 

HADSON : 

FPC objects to this issue. In order for the 
Commission to address t h is issue it must a convene 
a rulemaking , which it has not done in this 
docket . However, if t he Commission defines the 
scope of the instant docket as i nvestigative in 
nature and predicate t o a potential future 
rulemaki ng , FPC will withd r aw its objection to 
t h is issue . Notwi ths t a ndi ng FPC ' s objection to 
this issue , FPC o the rwise takes the position tha 
negot iated contracts s ho u ld not obligate a util1ty 
to first seek a n IRS r u li ng t hat the taxes ought 
not to apply befo re assessing a QF for taxes . 
(Dolan) 

Tampa Electric objects to this issue because it 
appears to call for rulemaking . Al hough it is 
couched in terms of " may " negot.iated contrac s 
contain certain provisions, the apparent 
underlying intent of this issue is to urge a 
Commission determination that those provisions 
should as a matter of policy be p r ecluded . Issues 
of this type should be resolved o n a case- by-case 
basis not in the hypothetic al. If the QF 
disagrees with the utilities approach or the 
uti 1 i ty ' s calculation or interpretations of tax 
liability, the QF can pursue its own remedies. 
(Mestas) 

Gulf objects to this issue . Gulf ' s posi tion is 
stated below subject to its pending objection t o 
the iss ue . 

Yes . This should be left open to negotiation 1n 
the context of individual agreements between Qr s 
and utilities . Each contract presented f or 
Commission approval should be evaluated or. a case
by-case basis under the guidelines established in 
Rule 25 - 17 . 0832(2) . See Gulf ' s posi ion on Issue 
2 , above . 

No position. 

No position. 

No position . 

I 

I 

I 
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INDIANTOWN : 

DECKER : 

l11l_LBERRY: 

FICA: 

AIH PROPUCTS: 

ARK ENERGY: 

ISSUE lJ : 

STAFF : 

rPI.. : 

The terms and conditions of individual negotiated 
contracts should be agreed upon by he part1es to 
the contract. 

No . If a utility seeks o include a tax " flow 
through" prov ision in a contract, it should have 
an obligation to first take a positio n and seek a 
ruling from t h e IRS t hat such a tax ought not be 
collected prior to assessing the QF for any taxes . 
(Whiting) 

No. If a uti 1 i ty seeks to include d tax " flow 
through " provision in a contract, it should havt:: 
an obligation to first take a position and seek a 
ruling from the IRS that such a tax ought not be 
collected prior to assessing the QF for any taxes . 

No. If a utility seeks to include <l ax "t low 
through" prov sion in a contract, it should have 
an obligation to first take a position and seek a 
ruling from the IRS that such a tax ough t n ot be 
collected pr1or t o assessing the QF t or any taxes . 
(Seidman) 

No position. 

Destec objects to this 1ssue. In d con ri.lc 
negotiation , a uti U ty cannot "asses~ a OF". 

Yes. 

Should the Commission prescribe the methods fot 
compensating Qfs for reduc1ng costs ( i ( any) f or 
utility compliance with the Clean Air Ac 
amendments in nego tiated contracts? 

Staff believes that this is a matt~r wh ich s hould 
be resolved on a case-by-case basis, based on the 
s pecific facts s urrounding each project, arJ h~ 

specific Clean Air Ac t treatment accorded each 
project . For the Commission to make an across 
the-board pronouncement o n t his issue would 
require a rulemaking proceeding. 

No . This issue is premature at best. It is no 
c lear that QFs will reduce utility Clean Air Ac t 

~ 
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TECO : 

GU LF : 

compl iance cos t s nor is it clear how such costs 
can be qua ntified . 

Th is is a ma tter best loft to negotiations rather 
t han a generic Commission ac ion at this time . 

FPC objects to this issue . In order for the 
Commission to address th is issue i t must a convene 
a r u l emaking, which it has not d o ne in th is 
docket. Howe ver, if the Commission def i nes the 
scope of the i ns t a n t docket as i nvestigative in 
nature and predicate t o a potential f uture 
rulemaking, FPC will wi thd r a w its objection to 
this i ssue. Notwiths t a nding FPC ' s object1on t o 
this issue , FPC o therwise takes the pos1t1on that 
the Commission should not prescribe 1ny method (or 
compensating QFs for reducing costs (i f any) for 
utility compl i a nce wi th the Clean A1r Ac 
amendments i n n egotiated contr acts . (Dolan) 

Tampa Electr ic objects t o this issue in that it 
calls for rulemaking . 'l'o the extent a QF can 
establi~h that it reduces costs related to utility 
compliance with the Clean Air 1\ct, it can s eek 
compensation therefor thro ugh he negotia inq 
process . (Mes as) 

Gulf objects to th is 
s tated below s ubject 
the issue . 

issue . Gulf ' s pozi t1o n 
o its pending objection 

is 
0 

No . This should be left open t o negot1at1on 1n 
the context of individual agreements between QFs 
and utilities . Each contract presented f or 
Commission approval should b~ evaluated on a case
by- case basis under the guidelines estJbli s hed 1n 
Rule 25-17 . 0832(2) . See Gulf ' s posit1on on I ssue 
2 , above. 

Cl1I: No position . 

FALCON/NASSAU : No position . 

!lADSON : 

It Dl/\NTOWN : 

No position. 

The terms a nd conditions of individual nego tia ed 
contracts should be agreed upon by the partier. to 
the contract. 

I 

I 
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DECKER: 

MULOERRY: 

~A : 

A.l..!LPRODUCT~: 

ARK ENERGY: 

TO BE BRI EFED. 
ISSUE 14: 

Yes . The impact of QF c~pacity and energy on the 
cost of Clean Air Act requirements is un iquc 1 y 
suited for Commission consideration . (Decker) 

Yes. The impact of QF capacity and energy on the 
cost ot Clean Air Act rcqu irements is unique 1 y 
suited for Commission consideration . 

Yes. The impact of QF capaci~y and energy on the 
cost of Clean Air Act requirements is uniqul!ly 
suited for Commission consideration . (Se1dman) 

No position . 

Qfs should at least be compensated for any 
benefits which utilities receive by v1rtue o t the 
fact that the ut1lity either avoids the usc ot 
purchase o( S02 emission allow~nces . The f orm o f 
the compensation, however, should be left t o 
individual negotiation between the Qf and he 
utility . 

No, not at this time . It a utility's costs 0t 
compl~ing with evolving environmental requirements 
are reduced d u e to purchase of energy from a Qf , 
the Commission should ensure that the benef1t o f 
these reduced costs is shared between the utility 
and the QF . This is best achieved by ensur1ng 
that " avoided costs" contemplate all relevant and 
foreseen costs that are avoided . However, when 
avoided costs a r e relevant but t oo speculat1ve o 
be viewed as foresee n , the Commi~sion should aJl o~ 

the utility and QF to apport1on he1r bene t 1 

through negotiation . 

INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT. 
Does Commission approv~l o f a neguti~ted contruct 
for firm enc-rgy and capacity sales from a Ql' o " 
utility constitute a dctcrmina ion I/ the 
commission that c apaci y and energy paymen t s ronde 
to a QF by the purchasing utility in accordnnc e 
with t h e contract const itute a reasonnbl e dnd 
p r udent expe nditu r e by the utility based on 
information s u bmitted to the Commission c1 t ~he• 
time of approval? 
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STAFF : 

FPC : 

TECO: 

GULF : 

CMI : 

No posi tion at this time. Th lS nppears to be " 
legal issue which does not involve a disput ~d 
issue of material fact . The submission of briefs 
by the parties, and argument thereon, rather than 
a evidentiary proceeding, would therefore be 
appropriate . 

Yes, ho we ver, this does no t remove the uncertainty 
regarding the utility ' s long-term ability ~o 
recover these payrrents . 

FPC objects to this issue . In order for the 
Commission to add r ess this issue it must a convene 
a rulemaking, which it has not done in this 
docket . However, if t he Commission defines the 
scope of the instant docket as invest1gative in 
nature and predicate to a potential future 
rulemaking, FPC will withdraw its "Jbjection t o 
this issue . Notwithstanding FPC ' s objection to 
this issue, FPC otherwise takes the position that 
the Commission approval of a negotiated contract 
constitutes whatever Commission determination is 
specified by applicable Commission rule or order . 

Tampa Electric objects to this 1ssue because 
resolution of it would d epend on the wording o( 
the Commission approval . Tampa Electric would 
construe Commission approval of a negotiatea 
contract t a cons titute a determina tion by the 
Commission that payments mnde pursuant to the 
contract are prude nt and would be recoverable . 

Gulf objects t o this issue . Gulf ' s pos1tion is 
stated below s ubject to its pending objection to 
the issue . 

Yes . This is a legal issue . A similar issue hns 
been raised in Docket 910004 -EU in connection with 
the standard offer contracts (Issue 186), and has 
been stipul,ted to in the affirmative by the 
parties . 

No position . 

FALCON/NASSAU: Yes. 

HADSON: Yes . 

I 

I 

I 
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INOIANTO\vN: 

RECKER : 

MULBERRY : 

.EI.QA : 

AJR PROQUCTS : 

DESTEC : 

ARK ENERGY: 

TO BE BRIEFED. 
ISSUE 15 : 

~AFF : 

Yes . 

Yes . The Commission employs the same standard in 
approving cost-recovery of payments to QFs under 
Rule 25-17 . 0832 as it does in approving any other 
cost-recovery for utilities . Prudence is 
determined based o n the information provided to 
the Commission wh ich was reasonable available to 
the utility at the t ime the decision was made to 
enter into the contract . 

Yes . The Commission employs the same standard in 
approving cost-recovery of payments to QFs under 
Rule 2 5-17 . 0832 as it does in approving any other 
cost-recovery for utilities . Prudence is 
det rmined based on the information provided t o 
the Commission which was reasonable available t o 
the utility at the time the decis ion was made t o 
enter into the contract . 

Yes . The Commission employs the same standard in 
approving cost-recovery of payments to QFs under 
Rule 25-17 . 0832 as it does in approving any other 
cost-recovery for uti lities . Prudence i s 
dete rmi ned based on the info rmati o n provided to 
the Commission which was rcasonabl~ available t o 
the utility at the time the decision wa s made to 
enter into the contract . 

Yes . 

Yes. 

Yes . 

INVOLVES NO DISPUTED ISSUE OF MATERIAL FACT. 
May the Commission, h avi ng approved a negotiated 
contr~ct between a QF and utility after findina it 
to be prudent, at a later date deny cos t r ecovery 
to the u ility of payments made to or yet t o be 
made to the QF pursuant to t he contract? If so, 
what would be a legal basis for such denial ? 

Once the Commission ' s determination o f prudence 
becomes final by operation of law, the Commission 
cannot deny t he utility cost rec overy of payme nts 
made to the QF pursuant to the negotiated 
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1-'PI. : 

FPC : 

'l ECO: 

GULF : 

contract, absent some extraordinary circum~ dnces, 
such as where the Commission's finding of prudence 
was induced through perJury, fraud or he 
i ntentional withholding of key information. 

This is a legal issue, and FPl ha s not completed 
its legal analysis at thi s time. It reserves its 
right to brief the issue . 

FPC obJects to this issue . In order for the 
Commission to address this issue it must a convene 
a rulemaking, which it has not done in tht s 
docke . However, if the Commission defines the 
scope of the i nstant docket as invest1gat1ve 1n 
nature and prPdicatc to a potential tuturc 
rulemaking , FPC will withdraw its objection to 
this issue . Notwithstanding FPC's objection to 
thi s issue , FPC otherwise takes the pos1tion h a 
the Commission mdy, having approved a negotia ted 
contract between a QF and u il1ty after ltndtng tt 
to be prudent, at a later date deny cos t re~ov ry 
to the utili y of payments made t o or ye to be 
made o the QF pursuunt to the contract . FPC 
cannot sp~~ulate on what the Commission may usc u5 
a legal basis for such deniul. 

Tampa Electric objects to this iss ue on the grounu 
that it ca l ls for s pecu lati o n about h ow he 
Commi~cion should resolve .l vaguely G a cd 
hypothet1ca l ques i0n . Presumably, the CommlSSlon 
could take the act1on dcscr1bcd in thi s 1ssuc, 
al hough Tampa Elec ri c believes hd such dCtl on 

likely ,,.ould be conf1sca o ry, g1ven he VCrJ 

g enerat ion statements contained in the 
hypothe ti cal s pecula i o n descr1bed in hlS lSSUC . 

Gulf objects to thi s 1ssue . Gulf ' s pos it 1on 
stated below subject t o its pendi ng objec ton 
the issue . 

l
. , . .. 

0 

Once the contract has been f ou nd to oe prudent, 

I 

the Commission, a s a rna tcr of policy, should not 
rev is it the finding o( prudence absent proof of I 
conduct in the original approval proceeding by the 
utility or Qf constituting an intentional mater1al 
misrepresentation amounting to fraud or its 
equivalent. 
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CMJ : Th1s issue 
consider a 
whi c h re 
Commission 

would require the Commiss1on t o 
myriad of hy pothetical fact scena r1os 
not ripe f or consider ation by he 
in thi s proceeding . 

fALCON/NASSAU : No . 

ll:!DlANTQWt! : The Commission s hould establish a clea r policy 
that neg o tiated contrac ts that go through a need 
determinatio n proceeding and r eceive a need 
determination order, finding that such con rae s 
and fac1lities are both needed and c ost effcc 1ve , 
arc intended t o be approved tor the en tre 
c o n rae term . 

QJXKER : 

ATR PRODUCTS : 

DF:STT~C : 

According t o established case law, all orders mu s t 
eventually p dSS beyond the Comm1ssion ' s power to 
modi fy t hem, e xcept in extr eme ci r cumstances , such 
as where he o rde r was induced through per)u t y, 
fraud or t h e inte n tional wi hholding o f key 
informa t ton . 

Accord i ng to es t ablished case l aw , all o rd e r s must 
eventually pass beyond the Commission ' s power to 
modify them , except in extreme circumstances , suc h 
as where the o rder wa s induced through per jury , 
fraud or the inte n ional withholding of ~ y 
informa tion . 

According to established case law, all o rders ~us 
eventually pass beyond t h e Commission ' s power t o 
modify them , except in ex t reme c ircumstances , such 
as whe r e thP. o r der was induced through perjury, 
fra ud or the intentional withholdi ng of k y 
info r mation. 

No position . 

No . Wh 1le we und e r st()nd that the Comm1s~ 10n h.s !.; 
th e authority under Chapter 366 , Fl orida Stdtu les , 
to disallow p aymen s made t o Qfs, we canna 
e nvision a circumstance , absent fraud o r 
misr epresentation at the: time of contrdct 
approval, in wh ich s uc h action s ho uld be t~kcn. 

ARK F:!lERG'_a:' : flo . 
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F. STIPULATED ISSUES 

None. 

G. PENDING MOTI ONS 

None . 

H. OTHER MATTERS 

None. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that these 
preceedings shall be governed by this order unless modified by the 
Commission. 

By ORDER of Commissioner Betty Easley, as Prehearing Officer, 
this lbLh day of SEPTEMBER 19'JI 

(SEAL) 

MAP:bmi 
910603Z.bmi 

mmiss1oner 
earing Officer 
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