STATE OF FLORIDA ’T
OFFICE OF THE PUBLIC COUNSEL

c/o The Florida Legislature
111 West Madison Street
Room 812
Tallahassee, Florida 32399-1400
JACK SHREVE 904-488-9330

PUBLIC COUNSEL )

September 30, 1991

Steve Tribble, Director

Division of Records and Reporting é%@
Florida Public Service Commission ;ﬁ;%gﬁa
101 East Gaines Street 4{; 3‘1‘35?
Tallahassee, FL 32399-0850 .ﬁ(

Re: Docket No. 910163-TL
Dear Mr. Tribble:

Enclosed are an original and 12 c¢opies of the Citizens!
opposition to the motion for reconsideration and request for oral
argument filed by Southern Bell Telephone and Telegraph Company on
September 23, 1991. Southern Bell's motion asks the entire
Commission to review the Prehearing Officer's ruling ordering
Southern Bell to answer certain interrogatories served by our
office. Southern Bell's continued refusal to answer these
interrogatories is hampering our ability to properly investigate
this case. I request the Commission to take up Southern Bell's
motion for reconsideration at the next available agenda conference.

Thank you.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation into the )
Integrity of Southern Bell's ) Docket No. 910163-TL
Repair Service Activities and ) Filed: September 30, 1991
Reports )

)

CITIZENS' OPPOSITION TO SOUTHERN BELL'S8 NOTION FOR
N EQUEST FOR ORA

The Citizens of Florida ("Citizens"), by and through Jack
Shreve, Public Counsel, file this opposition to the motion for
reconsideration and request for oral argument filed by Southern
Bell Telephone and Telegraph Company ("Southern Bell") on September

23, 1991.

1. Southern Bell's motion for reconsideration simply
reargues the same matters presented to the Prehearing Officer,

including its interpretation of the holding of the Florida Supreme

Court in Surf Drugs, Inc., v. Vermette, 236 So.2d 108 (Fla. 1970).
To satisfy the standard for reconsideration, a motion must bring to
the Commission's attention some matter of law or fact which it
failed to consider or overlooked in its prior decision. Diamond
Cab Co, of Miami v. King, 146 So.2d 889 (Fla. 1962), Pingree v.
Quaintance, 394 So.2d 161 (Fla. 1lst DCA 1981). The motion may not
be used as an opportunity to reargue matters previously considered
merely because the losing party disagrees with the judgment or

order. Diamond Cab, supra. The Commission should deny Southern
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Bell's motion for reconsideration because it offers no new

arguments not previously considered by the Prehearing Officer.

2. If the Commission should nonetheless entertain the same
arguments Southern Bell presented to the Prehearing Officer, in
response to those arguments the Citizens readopt the arguments
provided in our motions to compel filed July 11, 1991 and July 18,
1991. Copies of those motions are appended to this pleading as
attachments 1 and 2, respectively. In particular, those motions
show the Commission why the Citizens' interrogatories come squarely
within those types of interrogatories deemed proper by the Florida

Supreme Court in the case of Surf Drugs, Inc. Vv. Vermette, 236
S0.2d 108 (Fla. 1970).

3. Finally, Southern Bell's motion for reconsideration
requests oral argument but fails to even attempt to comply with
Commission Rule 25-22.058. The Commission's rule states that a
request for oral argument ghall be contained on a separate document
and must accompany the pleading upon which the argument is
requested. The Commission also requires a request for oral
argument to state with particularity why oral argument would aid
the Commission in comprehending and evaluating the issues raised.
Southern Bell's request for oral argument fails to comply with any
of the requirements contained in the Commission's rule and should

therefore be denied.



WHEREFORE, the Citizens request the Commission to promptly
deny Southern Bell's motion for reconsideration and request for

oral argument.

Respectfully submitted,

JACK SHREVE
PUBLIC COUNSEL

Y@@

Deputy Public Counsel

Office of Public Counsel
c/o The Florida Legislature
111 West Madison Street
Room 812

Tallahassee, FL 32399-1400

(904) 488-9330

Attorneys for the Citizens
of the State of Florida




CERTIFICATE OF BERVICE

DOCKET NO.

$10163-TL

I HEREBY CERTIFY that a correct copy of the foregoing has been

furnished by U.S. Mail or hand-delivery to the following persons on

this 30th day of September, 1991.

Marshall Criser, III

Southern Bell Telephone and
Telegraph Company

150 S. Monroe St., Suite 400

Tallahassee, FL 32301

John Hoag
Department of Legal Affairs
Presidential Circle

4000 Hollywood Blvd., Suite 505-S

Hollywood, FL 33021

Suzanne Summerlin

Division of Legal Services
Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

~ron s ) Recly

Charles J. Befk
Deputy Public Counsel
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation into the )
Integrity of Southern Bell's ) Docket No. 910163-TL
Repair Service Activities and ) Filed: July 11, 1991
Reports )

)

MOTION

The Citizens of Florida ("Citizens"), by and through Jack
Shreve, Public Counsel, move the Commission to order Southern Bell
Telephone and Telegraph Company ("Southern Bell") to fully answver
interrcgatories nos. 1 through 21 of the Citizens' third set of

interrcgatories dated June 6, 1991.

(1) On June 6, 1991 the Citizens served 21 interrogatories on
Southern Bell. These interrogatories may be placed in three

categories:

(i) Interrogatories 1 through 10. These ten
interrogatories ask Southern Bell to provide the name, address, and
phone numbers of all persons known by Southern Bell to have any
knowledge of certain types of incidents. For example,
interrogatory no. 1 asks for the names, addresses, and phone
numbers of all persons known by Scuthern Bell whe have any
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knowledge about falsifying completion times on repair service
forms, reports, or records. Interrogatory no. 3 asks about persons
having knowledge of recording out-of-service reports as affecting
service on repair service forms, reports. Interrogatory no. 8 asks
about persons having any knowledge about subscriber repair reports
recorded or reported as employee repair reports on repair service
forms, reports, or records. Each of the ten interrogatories ask
Southern Bell to identify persons having knowledge about specific

types of incidents.

(ii) Interrogatory no. 11 asks Southern Bell to identify
each document in its possession, custody, or control which
discusses, describes, implements, or evaluates any of the ten types

of incidents described in the previous ten interrogatories.

(iii) Interrogatories nos. 12 through 21 ask Southern
Bell to provide the name, address, and phone number of each

customer affected by each of the ten specific types of incidents.

(2) Southern Bell filed its response and objections to the

twenty one interrogatories on July 8, 1991.



Interrogatories Nos, 1 Through 10

(3) Southern Bell provided almost identical responses and
objections to each of the first ten interrogatories. Southern Bell
ocbjected on three grounds: first, it stated that an internal
investigation it is conducting is not yet complete; second, it
claimed that the information requested is privileged; and third, it
claimed that the interrogatories exceed the bounds of proper
discovery because the interrogatories require an evaluation of the
statements of persons interviewed in Southern Bell's
investigation'. Southern Bell then referred Public Counsel to an
incomplete list of documents providing some names of some persons
having some knowledge of the specific types of incidents. Southern
Bell did not provide a complete list of names of persons having
information about the incidents, nor did Southern Bell provide a

complete list of documents containing such information.

(4) The Citizens are entitled to know the names of those
persons known by Southern Bell to have knowledge of the types of
incidents being investigated in this case. Commission Rule 25-
22.034 states that parties may obtain discovery in the manner
provided in Rules 1.280 through 1.400 of the Florida Rules of Civil

Procedure. Rule 1.280(b)(1) of the Florida Rules of Civil

'The interrogatories ask nothing about Southern Bell's
internal investigation; instead, the questions ask Southern Bell to
identify persons with knowledge about the types of incidents which
are the subject of this docket, no matter how Southern Bell came
about identifying such persons.




Procedure states that parties may obtain discovery regarding any
matter, not privileged, that is relevant to the subject matter of
the pending action, including the identity and location of persons

having knowledge of any discoverable matter.

(5) The case of Surf Drugs, Inc., v. Vermette, 236 So.2d 108
(Fla. 1970) dealt with claims similar to those made by Southern

Ball here. In Surf Drugs the plaintiff refused to answer a number
of interrogatories based upon an assertion of privilege and work
product. The court described work product as personal views of the
attorney as to how and when to present evidence, evaluations of its
relative importance, knowledge of which witnesses will give certain
testimony, personal notes and records as to witnesses, jurors,
legal citations, proposed arguments, jury instructions, and
diagrams and charts the attorney may refer to at trial for
convenience, but not to be used as evidence. Surf Drugs at 112.
However, the Florida Supreme Court firmly rejected the notion that
all things known to an attorney for a litigant constitute work
product immune from discovery procedures. Surf Drugs at 113. The
court held that a party may be required to respond on behalf of
himself, his attorney, agent, or employee and to divulge names and
addresses of any person having relevant information, as well as
indicate generally the type of information held by the person
listed. Surf bPrugs at 113. Thus, while the investigation
conducted by a party's attorney may be work product, the actual

identification of each person having relevant information to the




case cannot be concealed based upon a claim of work privilege.

That is what Southern Bell is attempting to do here.

(6) In the Surf Drugs case the court found each of the
following interrogatories entirely proper, even if the answers to
the interrogatories themselves were developed through an

investigation which otherwise would be entitled to a privilege:

Interrogatory no. 27 ~ State the exact names
and addresses or information for the location
of all persons known by you, your agents, or
attorneys who were or purport to have been
eyewitnesses to the within accident.

Interrogatory no. 28 - State the exact names
and addresses or information for the location
of all persons known by you, your agents, or
attorneys who have any knowledge of the
reasons for and/or cause of the death of
Thelma Vermette.

Interrogatory no. 29 - State the exact names
and addresses, or information for the location
of all persons known by you, your agents, or
attorneys who have any knowledge of the
Plaintiff's claim for the death of Thelma
Vermette.

Interrogatory no. 30 - Do you or your
attorney, agents, servants or employees know
of the existence of any photographs of the
scene of the within accident, the
instrumentalities involved, or of the persons
involved? If so:

(a) State the name and address of the
person or persons who toock the various
photographs.

(b) Indicate adjacent to each such
person's name and address listed in (a) above,
whether each photograph was taken
independently of (photographer not employed
by) your attorneys, agents, servants, or
employees, or which photographs were taken at
the request of your attorneys, agents,
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servants, or employees, giving the date of all
photographs taken.

(c) Indicate the subject matter of each
photograph.
Interrogatory no. 31 -~ State whether you or
any of your employees, agents, servants, or
attorneys have obtained any written statements
from anyone with regard to this incident.
Interrogatory no. 35 - Did the plaintiff
himself, or anyone on his behalf, inquire of,
or have any conversation with any officer,
director or employee of the Defendant,
concerning the matter set forth in the
Complaint; and if so, state the name and

addresses of each such person, and state fully
their relationship to the Plaintiff.

Surf Drugs at 110, 113. Thus, Southern Bell's objection that an
internal investigation into the subject matter of this docket is
not yet complete, and that the information is privileged, cannot be
used as a basis for refusing to identify the names, addresses, and
telephone numbers of those persons having knowledge about the types

of information which are the subject matter of this docket.

(7) Southern Bell's last objection to interrogatories nos. 1
through 10 is its claim that the interrogatory exceeds the bounds
of proper discovery because it requires an evaluation of the
witnesses' testimony. None of the interrogatories served by the
Citizens asks Southern Bell to evaluate the substance of any
testimony these persons might ultimately provide. Instead, each of
the interrogatories simply ask Southern Bell to provide the names

of persons having knowledge of those types of incidents - - not to




evaluate or provide conclusions that might be reached from that

knowledge.

(8) In the Surf Drugs case the court sustained an objection
to an interrogatory asking the plaintiff to state the name and
address of any witness, expert or lay, who had advised the
plaintiff, or who had given an opinion to the plaintiff or
plaintiff's counsel that the defendant was negligent and careless.
The court upheld the objection to that interrogatory because it
required an evaluation of testimony. Surf Drugs at 110, 113.
Unlike the Citizens' interrogatories in this case, that
interrogatory asked for the name and addresses of persons who had
reached a legal conclusion about negligence and carelessness. Had
the Citizens asked Southern Bell to identify persons whose opinion
is that Southern Bell was careless, wantonly reckless, or
negligent, Southern Bell might have a point. But the Citizens'
interrogatories are analogous to those of the many interrogatories
sustained in Surf Drugs that asked for the names of persons who
have knowledge about specific types of incidents. The Citizens!'
interrogatories do not ask Southern Bell to identify those persons
who have certain opinions or who have formed certain legal

conclusions.

(9) In another case the First District Court of Appeal,
following the precedent set by the Florida Supreme Court in Surf
Drugs, likewise found that a party could not object to divulging



the identity of all persons with knowledge of specific events, even
if the identity of those persons came to light through an internal
investigation conducted by or for the party's lawyer. In
cunningham v. Anchor Hocking Corporation, 558 So.2d 93 (Fla. 1st
D.C.A. 1990), the court found that the trial court did not err in
requiring the appellant to divulge the identity of all persons with
knowledge of a special cleanup or the destruction of evidence. It
stated that statements taken by the appellant from employees in
anticipation of a lawsuit, and the associated investigative
reports, are protected by the work product rule. Nevertheless, the
First District Court of Appeal held that the trial court may
require a party to divulge the names and addresses of anyone having

relevant information.

(10) Here, the fact that Southern Bell is conducting an
investigation does not excuse it from providing the names of
persons who have knowledge about types of incidents subject to this
investigation. 1In the Cunningham case, the court found that Rule
1.280(b) (2) does not immunize from discovery the information
contained in the subject's statement, nor the identities of persons
having knowledge of these facts. Cunningham at 100, citing Landrup

v. Tallahassee Memorial Regional Medical Center, Inc., 525 So.2d
994, 996 (Fla. 1st D.C.A. 1988).




Intexrrogatory No. 11

(11) Interrogatory no. 11 asks Southern Bell to identify each
document in its possession, custody, or control which discussed,
described, implemented, or evaluated specific types of events.
Southern Bell objected, claiming the interrogatory was burdenscme.
Additionally, Southern Bell objected to providing the information
to the extent it related to an internal investigation and objected

by claiming a privilege of attorney work product.

(12) None of these objections warrant Socuthern Bell's refusal

to even identify responsive documents.

(13) The party asserting a privilege has the burden of

establishing the existence of a privilege. International Telephone
and Teleqraph Company v. United Telephone Company of Florida, 60
F.R.D. 177, 184 (M.D. Fla. 1973); Consolidated Gas Supply
Corporation, 17 F.E.R.C. 63,084 (Dec. 2, 1981) (the burden is upon
the party resisting discovery to show necessity by a particular and
specific demonstration of fact, as distinguished from stereotyped

and conclusory statements.

(14) A final determination of privilege for all documents
claimed to be privileged must be made the Commission, not by
Southern Bell by merely asserting the privilege. The Commission

can only determine the existence of a privilege after a careful



examination and narrow application of the law to the specific
documents in an jin camera inspection. Eastern Airlines., Inc.., v.
Gelbert, 431 So.2d 329 (Fla. 3d D.C.A. 1983) (directing the trial
court to conduct an in camera inspection of documents it had
decided, without inspection, were not privileged as a matter of
law). "The purpose of this examination is not to determine whether
there is good cause to overcome the privilege, but rather to
determine whether the items are, as a matter of law and fact,

entitled to the privilege at all." JInternational Telephone, supra.
at 185.

(15) Here the guestion isn't even producing the documents, but
merely whether Southern Bell should be required to identify them.
There is no basis upon which Southern Bell can refuse to even
identify those documents it claims to be privileged. The
Commission should therefore require Southern Bell to identify each
document it claims to be privileged in each of the various parts to

Southern Bell's responses to the Citizens' interrogatory no. 11.

Interrogatories No. 12 Through 21

(16) Here again Southern Bell continues to maintain it may
refuse to identify the names of persons affected by the types of
incidents being investigated in this docket on the basis of
privilege. For the same reasons discussed in the preceding section

concerning interrogatories nos. 1 through 10, Southern Bell cannot
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use a claim of privilege to refuse to even identify the names of
persons affected by the types of incidents being investigated in
this case. The Commission should order Southern Bell to identify

each such person.

ciusio

(17) If this case concerned a claim of negligence in an
automobile accident, there is no question that Southern Bell would
be required to identify the names of each passenger in the car
involved in the accident, as well as all witnesses who saw the
accident from the sidewalk. Yet by analogy to this case, Southern
Bell is refusing to identify the names of passengers in the car and
the persons on the sidewalk who saw the accident because, it
claims, it has developed such information through an internal
investigation. Although Southern Bell might be able to object to
providing statements it obtained from such persons as work product,
both Rule 1.280(b) (1) and related case law make it clear that
Southern Bell must identify the names of persons having knowledge
about incidents subject to the docket. It must do so whether it
developed the names of such persons through an internal
investigation or by other means. The Commission should soundly
reject Southern Bell's objections to identifying witnesses having
knowledge about the types of incidents subject to this

investigation.

11



WHEREFORE, the Citizens respectfully request the Commission to
order Southern Bell to fully respond to the Citizens'
interrogatories nos. 1 through 21 of the Citizens' third set of

interrogatories dated Juners, 1991.

Respectfully submitted,

JACK SHREVE
PUBLIC COUNSEL

/s/
Charles J. Beck
Assistant Public Counsel

Office of Public Counsel
c/o The Florida Legislature
111 West Madison Street
Room 812

Tallahassee, FL 32399-1400

(904) 488-9330

Attorneys for the citizens
of the State of Florida
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ATTACHMENT 2



BEFORE THE FLORIDA PUBLIC S8ERVICE COMMISSION

In re: Investigation into the
Integrity of Southern Bell's
Repair Service Activities and
Reports

Docket No. 910163-TL
Filed: July 18, 1991

Tt Nt® Yant® a® s

ON Cc

The Citizens of Florida ("Citizens"), by and through Jack
Shreve, Public Counsel, move the Commission to order Southern Bell
Telephone and Telegraph Company ("Southern Bell") to fully answer
interrogatories nos. 1 and 2 of the Citizens' fifth set of

interrogatories dated June 11, 1991.

1. On June 11, 1991 the Citizens served two interrogatories
on Southern Bell. The two interrogatories asked Southern Bell to
provide specific information about each person Southern Bell was
asked to identify in response to interrogatories served on June 6,

1991.

2. Southern Bell objected to fully answering the June 6,
1991 interrogatories, and that matter is the subject of a motion to
compel filed July 11, 1991. In response to the June 11, 1991
interrogatories, Southern Bell simply referred back to its

objections to the June 6, 1991 interrogatories.




3. For the same reasons provided in the Citizens' July 11,
1991 motion to compel, the Citizens move the Commission to compel
Southern Bell to fully answer the two interrogatories dated June

11, 1991.

4. The June 11, 1991 interrogatories asked Southern Bell to
indicate (a) whether each person identified in response to the June
6, 1991 interrogatories is currently employed by Southern Bell, (b)
the persons' dates of employment with Southern Bell, and (c) the
persons' current job titles at Southern Bell. The second
interrogatory asked Southern to indicate generally the type of

information held by each person.

5. Interrogatories requesting this type of information have
been upheld by the Florida Supreme Court. In the case of Surf
Prugs, Inc., v. Vermette, 236 So.2d4 108 (Fla. 1970), the Supreme
Court stated that "we hold, therefore, that a party may be required
to respond on behalf of himself, his attorney, agent, or employee
and to divulge the names and addresses of any person having
relevant information as well as to indicate generally the type of

information held by the person listed." Surf Drugs, Inc. at 113.



WHEREFORE, the Citizens respectfully request the Commission to
order Southern Bell to fully answer the Citizens® interrogatories

dated June 11, 1991.

Respectfully submitted,

JACK SHREVE
PUBLIC COUNSEL

/s/
Charles J. Beck
Assistant Public Counsel

Office of Public Counsel
c/o The Florida legislature
111 West Madison Street
Room 812

Tallahassee, FL 32399~-1400

(904) 488-9330

Attorneys for the Citizens
of the state of Florida



