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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In ro: Investigation Into ) 
Appropriate Rate Level For ) 
water Service by J ASMINE ) 
LAKES UTILITIES CORPORATION ) 
i n Pasco County ) 

DOCKET NO. 920010-WU 
ORDER NO . PSC-92 - 0260- FOF-WU 
I SSUED : 04/28/92 

___________________________ ) 
The followi ng Commissioners participated in the d ispos ition of 

this matter : 

THOMAS M. BEARD , Chairman 
SUSAN F. CLARK 
J. TERRY DEASON 

BETTY EASLEY 
LUIS J . LAlJREDO 

ORDER PLACING APPITIONAL REVENUES 
SUBJECT TO REFVNP 

BY TilE COMMISSION : 

BACKGROUND 

Jasmine Lakes Utilities Corporation (Jasmine Lakes or 
utility) , is a Class B utility that provides wate r and wastewate r 
service to over 1, 500 residential customers of Jasmine Lakes 
subdivision and approximc.ately 69 commercia l customers in Port 
Richey, Florida. Tho utility purchases water from Pasco County for 
r esale to its c u s tome rs . In April, 1989, the price for this 
purchased water increased more than 18 . 5t , from $1.99 pe r thousand 
gallons to $2. 37 per thousand gallons. The utility then filed an 
application for a limited proceeding rate increase for bulk water 
serv ice o n December 20, 1990 . On March 25, 1991, this Commission 
issued Order No . 24275 granting tho utility a r e venue increase of 
$36,933. The utility was authorized to charge its custome~~ $ J . JJ 
per 1,000 gallons for water. 

Seven months later , on November 6 , 1991, we r eceived a 
letter from Pasco County ' s assista nt county a tto rney informing us 
th t the util i ty had not paid Pasco County for purchase d wate r 
since August 1990 , becaus e it claimed that Pasco County ' s rates 
discriminate against wholesale users . As of September 29 , 1991, 
the unpaid balance totalled $251, 628 . 25 , i nc luding $16, 076 in 
interest. 

When tho utility filed its application for a rate increase in 
December 1990 , approximately tour months had lapsed since ~he 

utility hod stopped p a ying Pasco county for PUff~~.~~ ·"';trJ~~~off{ 
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the utility did not indicate in its application that it was 
withholding payment to the county. Further , it was determined 
tha t, although tho increased rates had become effective April 16, 
1991 , and the utility had been charging its customers the increased 
rates, it had withheld payment to the county. On November 20 , 
1991, we informed tho utility about t he county attorney's letter 
and asked tho utility to respond by December 9, 1991. on December 
9 , 1991, the u ility responded t hat it was involved in litigation 
against Pasco County regarding the disputed amount. The civil 
~ction which is pending in Pasco County Circui t Court wa s initiated 
July 1991. Docket No. 920010-WU was opened on January J, 1992, to 
address our concerns about how to protect the customers in this 
s ituation. On February 24 , 1992, this Commission issued Order No . 
25790 , finding that the revenue increase of $36,93 3 granted in 
Order No. 24275 should be made subject to refund on a prospe ctive 
basis beginning February 4, 1992. This Order addresses our 
investigation into whether this Commission would ha ·e the legal 
authority to make all revenues that were granted in Order No. 24275 
subject to refund, back to Apri l 16, 1991, the date the new rates 
went i nto effect. 

AQDITlONAL REVENUES SUBJECT TO REFUND 

Based on a letter dated December 9, 1991 , beginning i n August, 
1990 , the utility has as .. erted th3t the rates charged by Pasco 
county are discriminatory , unjust, and unreasonable, and Jasmine 
hils refused to pay for the water it receives from the County. 
J ~mine informed us that the dis puted amount is being maintained as 
an account payable until the litigation with Pasco County is 
r esolved . Yet when the utility filed its application f o r a rate 
increase in December 1990 to account for Pasco County ' s increased 
r tes, it never mentioned that it was withholding payment to the 
Coun y, and this Commission thus allowed the increased rates to go 
into effect wi thout knowing that the utility would keep the 
increased revenues itself. 

If we had bee n informed of this material fact at the time our 
decision was made , it is unlikely that this Commission would have 
authorized the rates to be collected without placing them subject 
t o refund !or the ratepayers ' protection. Jasmine has r.ot changed 
i s position in any way in reliance on this Commission ' s original 
rate order , and has suffered no prejudice as a .consequence . If 
Jasmine prevails in its litigation against Pasco County, all monies 
collected for the express purpose of covering the increased county 
r a tes must be returned to the ratepayers. If Jasmine does not 
pre vail, the money goes to the county. 
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We believe our decision to place subject t o r e fund all the 
revenues collected by a uthority of Order No. 24275 is s upported by 
low . In Richter v , florida Power Corporation. 366 So.2d 798 ( Fla . 
2d DCA 1979), the court recognize d that a n administra tive agency 
may alte r a final decision unde r extraordinary cir c umstances . The 
court in Ric hter h eld that when a substantial c ha nge in 
circumstances , o r fraud, surprise, mistake , or inadvertence i s 
shown . . . the Public Service Commission must have the power to 
al ter previously entered final rate orde rs. In Rtedy Creek 
Utilities v, florida Public Ser vice Commission, 418 So . 2d 249 {Fla . 
1982), the Florida Supreme Court again recogn i zed the Commission ' s 
i nherent abillt v to modify its prior orders. Though the Court held 
that thls a uthority is not withou t limitation , an exception to the 
doctrine of adm1nistrati ve finality pe rmits the agency the exercise 
of the authority to modify a n order when a demonstrate d public 
interest r equires it . As the First District Court o f Appeal said 
in Sunphinc: Utilities v. Florida Public Service Commission .. 577 
So . 2d 663 {Fla. l st DCA 1991) , " (t)he PSC, under tne pe rtinent 
statutes as construed by earlie r decisions . . . has the a uthority 
to determine whether there are mistakes of th is c harac t e r in i t s 
prior orders and has a duty to correct them." {Citations omi tted , 
emphasis Dupplled) . 

Extraordinary circumst ances exist in this case because Jasmine 
Lakes did not i n form this Commission during the time the limited 
proceeding was being processed of the fact that it was not and did 
not intend to pay Pasco County for the bulk wa t e r it was receiving . 
We were surprised to l earn this on November 6 , 1991 . Further, t he 
utility ' s customers have been r equired t o pay for inc reased water 
rates wh i le at the same t ime the utility has refused to pay Pasco 
County . 

Therefore , based o n the bove , we f i nd that all r e venues 
collect e d for the purpos of pa ying increased Pasco County b u lk 
water rates pursuant to Order No. 2427 5 s hal l be pla ced subject to 
refund !or tho r atepay e r s ' protection pending the outcome of t he 
Pasco County litigation . This , in effect , r equires tha t the 
utility place an addi tional $37,24 4 subject to r efund . This amount 
reflects tho increase based o n the 11 months tha t have transpi r ed 
since tho date the now r ates went into e ffect, plus interes t o f 
10\ . 



ORDER NO. PSC-92-0260-fOf-WU 
DOCKET tiO . 920010-WU 
PAGE 4 

fBOPER SECllBITX 

On March 9, 1992, Jasmine submitted a draft escrow agreement 
wh ich the utility proposes to u tilize to comply with the 
r equire ments of Order No . 25790 placing the revenues authorized by 
Order No. 24275 and collected February 4, 1992 , forwa r d subject t o 
r e fund. In that Order, wo required Jasmi ne to prov ide a bond , 
l e tter of credit or escrow agreement of $40 , 630 as a gua rantee of 
any po tential refunds of the wa ter revenues collected. We find the 
f ollowing sentence i n tha t agreement i nappropriate: 

Thone t1onics arc being retained i n escrow , 
pond i ng final determination by the Commission 
of whft t ovcroarnlngo, i f any, are created by 
the Utility as a r esult of the cost of the 
o pe r a t ion of its water s ys tem. 

This sentence inappropriatel y conditions refund of these 
mon i e s on a dete r n ination of the utility ' s o ve r earnings . Any 
" o ve r earning n " o! the utility cons titutes a totally sepa rate 
ma t ter . The utility a ss rts that this Commission might no t be 
authorized to requiro a refund of these monies if such a r efund 
mi ght c usc ito rate of return to fall below the min imum of its 
autho ri zed range . However, t his is not t h e case because the 
i n it i a l purpose !or this revenue i ncrease was not t o addres s the 
uti l ity ' s earnings level, but specifically to provide for the 
i ncrea sed cos t of tho bulk wate r the utility was purchasing from 
Pasco County. If a utility is unde r earning, the a ppropriate method 
for addres sing that problem is to file for a r ate proceeding, 
whic h, in fact , Jasmine has done in Docket No. 920148-WS . The scope 
of o rde r No . 25790 and this Orde r is limited to the revenues that 
the ut i lity received pursuant to Order No. 24275. 

Further , to guarantee the potential refund of these additional 
r ovonueo plac ed subject to refund he rein, the utility shall prov ide 
a bond, l e tter of credit or escrow agreement of $37,244 . 

If the utility chooses a bond as security , the bond s hould 
cont ain wording to the effect that it will be termina ted only unde r 

he fol l o wi ng c onditions : 

l) Tho Commission approves t he rate increase ; or 

2 ) If tho C¥mmission den ies the increase , the utility shall 
r fund tho amount collected that is attributable to the 
increase . 
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If tho utility chooses a letter of credit as a security , it 
should contain the following conditions: 

1) Tho letter of c r edit is i rrevocable for the period it is 
i n effect . 

2) The lette r of credit wi ll be in effect until a final 
Commission order is r endered, either appr oving or denying 
the rate i ncrease . 

If the utility c hooses an escrow account, the n t his account 
shou ld be establishe d containing the following conditions as part 
o ! t he agreement : 

1) No refunds in the escrow account may be wi thdrawn by the 
utili y wit hout the express approval o f the Cc~ission. 

2) The escrow account s ha ll be an interest bearing a ccount . 

J) If a refund to the customers is r e qu i red, all i nterest 
earned by the escrow account s hall be dis tri buted to the 
customers. 

4 ) If a refund to the customers is not r equired , the 
interest earned by the escrow account shall r e ve rt t o the 
utility . 

5) All information on the escrow account s hall be available 
from the holder of the escrow account to a Commission 
representative a t all times . 

6) The amount of revenue subject t o r efund s hall be 
deposited in the escr ow account with i n seven days of 
receipt . 

7) This escr ow account is established by the direction of 
the florida Public Service Commission for the purpose(s) 
set forth in i ts order requiring such account . Pursuant 
to Consentino v. Elson, 26J so.2d 253 (Fla. Jd DCA 1972), 
escrow accounts are not subjec t to garnishments . 

8) The Director of Records a nd Reporting must be a signatory 
t o the escrow agreeme nt. 

This account must specify by whom and on whose behalf such 
monies were paid. Also pursuant to Rule 25-30.360(6) , Florida 
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Administrative Code, the utility s hall provide a report by t he 20th 
of each month indicating the monthly a nd total revenue collected 
subject to refund. 

We shall monitor the Circuit Court litigation and we will take 
appropriate action based upon the outcome of that litigation. 

Based on tho foregoing, it is , the r efore, 

ORDERED by the Florida Public Service Commission that Jasmine 
Lakes Utilities Corporation s hall place an additional $37 , 244 in 
revenues subject to refund . It is further 

ORDERED that Jasmine Lakes Utilities Corporation, shall 
provide a bond, letter of credit or a n escrow agreement of $37 , 244 
as guarantee of any potential refund of these additional water 
revenues placed subject to refund. Also, pursuant t c Rule 25-
30.160(6) , Florida Administrative Code , the uli lity s hall provide 
a report by the 20th of each month indicating the monthly a nd total 
revenue collected s ubject to refund . It is further 

ORDERED that Jasmine Lakes Utilities Corporation s hall modify 
the escrow agreement submitted pursuant to Order No. 25790, a~ set 
forth i n the body of this Order . It is further 

ORDERED that this docket shall remain open pending the 
resolution of all outstanding issues. 

By ORDER of the Florida Public Service Commission, this ~, 

day of April, 1221· 

Reporting 

(JE AL) 

RG 
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NOTICE OF FVRTHER PROCEEDINGS OR JUDICIAL REYIEW 

The Florida Public Service Commission is required by Section 
120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120 . 68, Florida Statutes , as 
well as tho procedures and time limits that apply. This notice 
s hould not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought . 

Any party adversely affected by this order, which is 
pre liminary, procedural or intermediate in nature, may request: 1) 
r econsideratio n within 10 days pursuant to Rule 25-22 . 038(2), 
Florida Adminis t rative Code, if issued by a Prehearing Officer; 2) 
r econs ideration within 15 days pursuant to Rule 25-22.060 , Florida 
Administrative Code, if issued by the Commission; or 3) judicial 
r e view by tho florida Supreme Court , in the case of an electric , 
g as or telephone utility, or the First Distric t Court of Appeal, in 
tho case of a water or wastewater utility . A motion for 
r econsideration shall be filed with the Director, Divis i on of 
Re~ords and Reporting, in the torm prescribed by Rule 25-22 . 060 , 
Florida Administrative Code. Judicial r e view of a preliminary, 
procedural or intermediate ruli ng or order is available if review 
o t the f inal action will not provide an adequate remedy. Such 
r eview may be requested from the appropriate court , as described 
above , pursua nt to Rule 9 . 100 , Florida Rules of Appellate 
Pro·edur e . 
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