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ORQER QENXING CITIES' MOTION FOR OFFICIAL 
RECOGNITION OF NORTH POBT ABBITBATION TRANSCRIPT 

AND EXHIBITS 

On May 5, 1992, the City of Palm Bay and the City of North 
Port (Cities), Intervenors in the above-referenced dockets, filed 
a Motion for Official Recognition of the North Port Arbitration 
Transcript and Exhibits . The Cities request that the Commission 
officially recognize the transcript and exhibits in the North Port 
arbitration, pursuant to Sections 120. 57(1) (a ) (8) and 120. 61 , 
Florida Statutes. 

In support of their Motion, the Cities assert that : 1) an 
age ncy may take official notice of material or information outside 
of the proceeding; 2) evidence o! a type commonly relied upon by 
reasonably prudent persons in the conduct of their affairs should 
be admissible, whether or not such evidence would be admissible in 
the courts of Florida; 3 ) the testimony and exhibits identified in 
the arbitration proceedings are both relevant and mat~rial to this 
i nstant proceeding ; 4) all of the testimony was giveh under oath; 
and 5) the Cities reasonably believe that t hey will be able to use 
th i s material to explain or support evidence presented at the rate 
he aring . 

On May 5 , 1992 , General Development Utilities, I nc. (GDU) 
filed a res ponse to the Cities ' Motion. In i ts Response, GDU 
asserts the following: 1) most of the evidence presented in the 
arbitration proceeding i ~ irrelevant , immaterial and unduly 
repetitious; 2) none of the categories of documents included within 
the judicial notice provisions of Sections 90.201 through 90 .203, 
Florida Evidence Code, covers records of arbitration proceedings 
and thus , the arbitration evidence is beyond the scope of matters 
allowed under the Florida Evidence Code ; 3) the contents of the 
arbitration record are totally irrelevant to the Port Malabar 
Division since the arbitration focused solely on the valuation of 
GDU ' s West Coast Division ; 4) the Cities are attempting to 
c ircumvent tho Order Establishing Procedure which required the 
Citie s to submit their direct testimony and exhibits by April 10, 
1992; and 5) the Cities are requesting the Commission to allow them 
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to put further t estimony i n the record at the eleventh hour, givi ng 
the parties and utility no meaningful opportunity for cross
examination or rebutt al. 

It is true t hat the commission may t ake judicial notice of an 
order of a court . Howeve r, the Commission is not obligated to take 

judicial notice of testimony presented in another case. We 

disagree with the Ci ties' i nterpretation of De Groot v. Sheff~ , 

96 So . 2d 912 (Fla. 1957) . In De Gr oot , the Court does state t hat 

it is " aware of the familiar rule that in administrative 
proceedings the formalit ies in the i ntroduction of test imony comm~n 

t o the courts of justice arc not strictly employed ." I,g . at 916 . 
However, the Court goes on further to state that " the evidence 

relied upon to sustain the ultimate finding s hould be sufficiently 
r elevant a nd material that a reasonable mind would accept it as 

adequate to support the conclusion reached ." I,g . at 916 . Clearly , 
this is tho correct holding of po Groot a nd i t is appropriate in 
this instance since the a rbi tration proceeding had a d iffer e nt 
purpose 11nd perspective from the rate proceeding before this 

Commission. Official recognition is taken on matte r s which are not 

in dispute , for example , an official court orde r. Further , it is 
i mportant to note t hat the Commission does rely on and follow the 
Florida Evidence Code a nd the Florida Rules of Civi l Procedure in 
proceedings before it . 

The Cities ' Motion for Official Recognition of the North Por t 
arbitration transcript is inappr opriate for several additional 

reasons . First, i n the arbitration proceedings , only t he Cities 
and GDU could present witnesses and cross-examination. The Office 
of Public Counsel and Commission Staff could not . Second , the 
magni tude of the request is inappropriate. The tra nscripts are 
l engthy and , undoubtedly , a majority of the evidence in the 

arbitration proceeding is irrelevant and immaterial . Third , the 

best evidence in any case is the presenta t ion of live testimony . 

Finally , the Cities may use s pecific porti ons of the arbitration 
transcript s for purposes of impe achment in the present r ate 

proceeding before the Commission, purs u ant to Section 90 . 608 , 
Flor ida St a tutes . Based on the r easons s tated above , the Cities ' 
~"'ot i on for Official Recognition of North Port Arbitration 
Tr anscript and EY~ibits is denied . 

Based on the foregoing, i t is therefore 

ORDERED by Commissioner Susan F. Clark, as Prehearing Officer, 
that the Motion for Official Recognition o f North Port Arbitration 

Transcript and Exhibits , filed on May 5, 1992, by the Cities of 
Palm Bay and North Port is hereby denied. 
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By ORDER of the Florida Public Service Commiss ion, this ~h 
day of MAY , 1992 . 

(SEAL) 

LAJ 

~SAN F. CLARK, Commissio~er and 
Prehearing Officer 

NOTICE OF FUBTHER PROCEEDINGS OR JUDICIAL R£VI£W 

The Florida Public Service Commission is requ i r ed by Section 
1 20 . 59(4) , Florida Statutes , to notify part ies of any 

administrative hearing or judicial review of Commission orders that 
is avai lable under Sections 120 . 57 or 120.68 , Florida Statutes, as 
well as the proce dures and time limits th t apply. This notice 

s hould not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or res ult in the relief 
sought. 

Any party adversely affected by this order, which is 

preliminary, procedural or intermediate in nature , may request: (1) 
reconsi deration with i n 10 days pursuant to Rule 25-2 2. OJ8 ( 2), 

Florida Administrative Code, if issued by a Pre hearing Officer; (2) 

reconsideration within 15 days pursuant to Rule 25- 22 . 060 , Florida 

Administrative Code, is issued by the Commission; or (J) judicial 
r e vie w by the Florida Supreme Court , in t he case of an electric, 

gas or t e lephone utility, or the First District Court of Appeal, in 
the case of a water or wastewater util ity . A motion f o r 
recons ideration shall be filed with the Director, Division of 
Records and Reporting, in the form prescribed by Rule 25- 22 . 060, 

Florida Administrative Code . Judicial review of a preliminary, 
procedural or intermediate ruling or order is available if review 

of the final action will not provide an adequate r emedy. Such 
r e view may be requested from the appropriate court, as describe d 

above, pursuant to Rule 9 . 100 , Florida Rules of Appellate 
Procedure. 
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