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FLORIDA PUBLIC SERVICE CO~~ISSION 

In Re: Petition by Lee county 
for Declaratory Statement 
Relative to Sewer Service 
Certificate Granted to North 
Ft . Myers Utilities, Inc. i n 
Lee County 

______________________________ ) 

) 
) 
) 
) 
) 
) 
) 

DOCKET NO. 92 01 67-SU 

ORDER NO. PSC-92-04 ~0-0S-SU 

ISSUED: 06/04/92 

The following Commissioners participated in tho duspooi tion of 

this matter: 

BETTY EASLEY 
J. TERRY DEASON 
SUSAN F. CLARK 

LUIS J. LAUREDO 

ORDER DENYING fETITION ~OR DECLARATORY 8TaT£HE~ 
OF LEE COUNTY RELATIVE TO SEWER SERYICe 
CERTIFICATE GBANTEP TO NORTH FT . KXERR 

UTILITIES, INC. IN LEE COUNTY 

BY THE COMMISSION: 

BACKGROUND 

In 1977 , the Commission , in Order No. 8025 , gr n d Nor~h Jt. 

Myers Utilities , Inc . (NFMU) PSC certifica te No. 247-S to provide 

oewer service within North Ft . Myers, Lee county. Thnt t r ri lory 

was last amended in 1986 , by Order No. 15659 . Th~t ordor i ound 

that the utility had received numerous requesto rom pot. nt iol 

c ustomers i n the area which included several squar miloo lnd a 

population i n excess of 10,600 persons. The local coun Y If ' 1 h 

Department recognized that t h e existing septic tanka ere t d 

oerious health hazard because of the proximity to ho 

caloosahatchee River . In support of the utility ' s applic ion t or 

amendment, i t proposed to increase its wastew t r troo m~nt 

capacity from . 40 MPO to 2 MGD. The utility also pro poaod a mol hod 

of effluent disposal wh ich was approved by OER nd h sou h 

Florida Water Management District . That expansion is now compl t c . 

In 1989 , NFMU and Lee county agreed (Attachme nt 1) o x mino 

the feasibility of a central wastewater system in Nor h Ft. My to 
by which NFMU would provide wastewater treatment nnd L o county 

would own and maintain the transmission and collection lin u . Tho 

collection system would be designed to eliminate au m ny sourc 

points of wastewater discharge as possible in the aro by r mov l ng 

oxisting septic tanks and small wastewater packag ..P,l nt E 1nd 
""1' '11,1":'., "\ C" DA ..... 

Ire~ ~ s J 2 4 Jl ~ - t. ~ .. £ 

::;>~f.-REC .·.)5/l\t.t .., .. I. · "' 



• 

ORDER NO. PSC-92-0450-DS-SU 
DOCKET NO. 920167-SU 
PAGE 2 

interconnecting those customers with the NFMU regional wastewat er 
system . Lee County developed and proposed an assessment to recover 
the cost of installing the collection system . The assessment was 
reviewed by a Citizen ' s Advisory Committee appointed by the Lee 
County Board of County Commissioners . A group of citizens i n the 
area objected to the project and have proposed form i ng a 
cooperative utility within the certificated territory of NFMU . The 
question raised is whether "the citizens of North Ft . Myers may 
independently develop their own not-for-profit sewer cooperative to 
serve the area despite a prior Sewer Service Certificate issued to 
North Ft . Myers Utilities , Inc . by t he Public Service Commission ." 
I n order to respond , the County has petitioned for a Declaratory 
Statement pursuant to Rule 25-22 on the following questions: 

1) Whethe r a newlj-create~, independent, not-for-profit 
sewer service cooperative may operate in a pre vio usly 
PJblic Service Commission-certificated franch ise area in 
light of the provisions of Chapter 367, Florida Statutes , 
and the April 25 , 1991 Appellate Court decision in ~ 
of Mount Dora vs. JJ ' s Mobile Ho mes . Inc . , 579 So . 2d 219 
( Fla . App . , 5 th Dist., 199 1)? 

2) Ha y s uc h a n indepe ndent , not- for -profit '>ewer se r vice 
cooperative operate without be nef it of a franchise l ron 
eithe r the State of Florida or Lee County for the purpose 
of rate setting (tariffs)? 

DISCUSSION 

We d ec l ine Lee County ' s petition to issue the reques ed 
declaratory statement. The territoria l di spute that would be 
e ngendered by an a ttempt by a not-for profi t cooperative , exempt 
from Commission jurisdiction under §367 . 022 (7) , to operate in 
NFMU ' s certifica ted area would be decided by a court rather than by 
this Commission. Accordingly, no question direc t l y r elating t o 
Commi ssion statutes, rules or orders is presented by the instant 
pe tition. 

While dec l ining to issue the declara tory statement sough t by 
Lee County, we note that the opin ion in Mount Dor~ supra , 
(Attachment 2) addresses an increasingly important issue; i . e ., how 
territorial disputes in the area of water and wa s tewate r uti l ities 
are to be resolved consistent with public utility policy of 
avoiding wasteful duplication of utility facilities. We also note 
that Commission policy h s long embodied the principl e that 
wast e ful duplication of public utility facilities is to be avoided : 
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The Commission may not grant a certificate of 
authorization for a proposed system . .. which 
will be in competition with, or a duplicati on 
of . any other system or portion of a system, 
unless it first determines that such other 
system or portion thereof is inadequate t o 
meet the needs of the publi c .. . 
S 367.045(5)(a) F. s . (e.s.) 

Moreover, the reasoning set forth by the Mount Dora court is 
in accord : 

The statutory scheme of Chapter 367, as well 
as the concept of a public utility, env1sions 
that the right granted by this Commission to n 
private utility company lS exclusive to the 
extent that such company has the ability t o 
promptly provide service to the publ ic with1n 
its franchised territory. 579 so . 2d d t 224 . 
[e. s . ) 

While the ability to serve is a fact-inte nsive matter, the 
pet1tion references the contract between the County and llfl1U as 
well as current plans to have NFMU provide waste treatmen t serv1ces 
throughout its certificated area . Since these factors would appear 
to meet the main requirement imposed by the Mount oora case tor 
upholding the exclusive franch ise of NFMU to provide such services , 
an attempt by a not-for-profit cooperative t o provi de the service 
des cribed i n the petition would appear to challenge the reasoning 
in Mount Dora and to be inconsistent with that preceden t . 

In view of the foregoing it is 

ORDERED by the Florida Public Service Commission that the 
Petition of Lee County for a Declaratory Statement Relative To 
Sewer Service Cert ificate Granted To North FL . Myers Util ities , 
Inc . in Lee County be denied. It is further 

ORDERED that this docket is closed . 

By Order of the Florida 
of June, 1992. 

(SEAL) 

th is 4th day 

, Director 
Records and Reporting 
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NOTICE OF FL~THER PROCEEDINGS OR JUPICIAL REVI~~ 

The Florida Public Service Commins ion is required by Section 
120.59(4), Florida Statutes , to not ify pa rties of any 
administrative hea ring or judicial review of Commission orders that 
is available under Sections 120 . 57 or 120.68, Florida Statutes , as 
well as the procedures and time limits that apply . This notice 
should not be const rued to mean all requests for an administrative 
hearing or judicial review will be granted or res ult in the relief 
sought . 

Any party adversely affected by the Commission ' s final action 
in t his matter may request: 1) reconsideration of the decision by 
filing a motion for reconsiderat1on with the Director, Division of 
Records a nd Reporting within fifteen (15) days of the issuance of 
this order i n the form prescribed uy Rule 25- 22 . 060, Florida 
Administrative Code ; or 2) judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of d water or sewer 
utility by filing notice of appeal wi th tho Director , Dl vision of 
Records and Reporting and filing a copy of the notice of appeal and 
the filing fee with the appropriate court. This filing must be 
completed within thirty (JO) days after the iGsuance of this order , 
pursuant to Rule 9 . 110 , Florida Rules of Appellate Procedure . The 
notice of appeal must be i n the form specified in Rule 9 . 900 (a), 
Florida Rules of Appellate Procedure . 

RB.OR920167 . cc 
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s •'"'' , .. ,., 1 1 , r . I I •' II}' l t' I Ill • I \1 II I I I t I IJ I I (.I I I I t " I :.. I I) II 

t1 f lh I :, 1\IJ I ~Pill I~ t\ Ol l h • • oppll <.. lllll)ll lh<•1 1•111 IH'I ! o\111 Ill 

• IL<. lllll'; .JIIC f! :. holll, <1\ .HlY lii'H' 1)1 lu .rny I 'X lt'lll, I H• 111 \'ollld 111 

IJ Ill' II I v I ( I. ollll I' • l h l" I l'lll,l tll<.Jt•f ul I hi ;, 1\ t J 1 f' 1'1111 • II l 0 1 l ... . 

•• , , 1 o~ 1r ·" ""' .. r tH h I I• I n4 I) I 1'1 f\V l ! • I tl U t Cl f lt'l •.n n • •tl • t t ( ueu•, t ,\nt t ''• 

••th"l th , \11 lll••<; •• ' "·~Ill h It I '• h• • ld 111\' , >lld •' I ~tn•• tt t 01 c t• .d I• • 

·>I • , , I I .... ,. , ... ,,r, .. ,, .. ,. tlt•• at•l•). ' .. , , ... I tt ft•lt ' • •• •• f . .. 
1 ' t n v • •, 1 , •" " f t h a •• 1\t p ''• •en• • u t • .. h ' J 

I u fl•· :• l o•Jo.l ••111 1'"111111 It ol hy 1,,.,. 
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ld 
.. _ accura~ly fonnulated 11nd s tAted 

~~u ~ w ~ Ci the reason for. o r purpost-
:"~ by. the rule or exeepuon Then t.ht• 

( n!O<'iii'Uiar QS(! can b<' examtned 
(~ct.> o a ..---

CITY OF NO NT DORA. 
florida. .\ ppellant. 

"· th rule (and 1t.s reuon) m msnd and a ,., th e madr m the particular case by JJ'e MOBILE HOM ES. INC .. Ap~llt't•. 
dt'<~IOO 
f

1
nchng that the gwen cue 11 esther wsTthm 

. '-out the rule or some exrepuon. he (\( .. , \.1, . 
m.>et statement of the full rult' and siA 

~:~ ... pt.ons is oot d icta and is s uperiOr to 
lv fonnulating or Staling or refonnu men> . 

1 launlt or restating a general ru e , or exc p-

No. ~733 . 

Olstncl Court of Appe3l of Florida, 
f's fth U' tnc:L 

Apnl 25, 1991 

n In ~nns or the (ada of the p:trllcul r lJO • 
C'&!ot wherem the rule o r excepuon II au t.ed Prh•at.c uuhty that had ~eu granted 
or applied bfoeause, as .in lh d velopmcnt Public Servsce CommLUion certifteaiA' w 
end application or pnncsples o f law 111· 

\'oh·ed 111 this case illustnu.es, smmat.erul 
(acts o r the particular cue invulvsng the 
pnnc1plr may be erroneously taken w be 
essenual breadth or limst.ation on the apph· 
cauon of the rule, o r :an excepuon thcr to. 
Wto hope we oow have it correct m s tating 
that.: 

The usignee of a SJ)eel31 guaranty Cln

not enforce the special guarantr :LS lO 
d bt the auignee has creat'--d by e).t.:!nd· 
mg cre<fit lO the debtor. An asssgnee of 
debt and of a special g u ranty rclaung 
the relO can enforce the guantnt)' as lO 
debt resulting from credst cx!A!ndcd by 
the original creditor to the debtor. wheth
er or not that auign"tt debt 11 du" or 
past due at the Umc of the llUignmenL 

Accordingly we reverse a nd remand (or 
determination o r the liability or the guaran· 
tor fo r the proper amount o( the balance. sf 
any, o r guaran~ debt r sulunc from 
credst extended by the ongm:al named cred-
Itor to the deblOr and ass ig-ned to th :U· 
ssgnee. 

REVERSJo: O and RE MANDED for pro
ceedangs ooMist.cnt with thss opiniOn. 

GRIFFIN and DIAMA!\T IS. JJ ., 
concur. 

prov1de wnwr nnd sewer ~rv1ce brou~;ht 
act.ion agasnst muniopahty for de~nntna· 
: >fl that utihty h.ad u clu11ve nght lO pro 

vide u rvice wsthio oertifot.ed area ev n 
after mumdpality's annex.atJOn of tract 
withm area TI~e Carcuit Court for l.ak\: 
County, Ernest C. Aull$, Jr., J .. granl.cd 
summary judgmtont tn favor of uulit)', and 
mumapahty a1>pnleci The D11tnrt Court 
of Appeal. Cowart, J ., held thaL ( I) u!Jht) 
harl t').ciU.ol\ c ng!lt lO pro,rtefe servsoe w1lh· 
10 area gs,•en that it was ready, "''1l11og, and 
able to do so, (2) (art that municspal1ty was 
not s ubject to ~gubtion by Comnu:u1on 
dsd not m an th:al 1t could serve ullhty's 
ccrtsficat.ed area; and (3) absence of wo-d 
"exclus•,c" m uulity's crrti.Cica~ dJd not 
m an that uuhty's right.S were nul in fact 
exclusive. 

Affsrmed 

Hams, J .. diSSented with op11110n. 

I . Municipal Corpontlon• ~710 

Watcrll and Wa&.cr Couna ~IJ8 

Public Sel"\·~ Commission wat.u and 
sewe r certifscates · ued lO P"''aiA' uuhty 
gl'llntPd uuhty uclus•vc n ght lO pro,•sd • 
water and llcwcr sel"\'1« to cer1Jftc:awd 
area and such ri~:ht prt>Ciudi.'CI a ny other 
t'nlll) ' from having right lO SCI"\'!! cert~facat· 
(.-d area w1th wau-r and sewer utilrtJc>s 

%. Public tllitift CDI4 1 
Although mun~esp:al uuhty sys~ a rc 

not s ubjt>et to re(lllaliOn by Pubt.: ~rv1c:t> 
CommiUIOn U utiJrty, neither an! mUniCI· 
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palitics given dominion over decas1ons o f 

Public Sen•tcc CommiSsion. 

3. Municipal orporatlonll c:»7JO 

Wat~n and Wutt r Coun~• 4ai 9S 

Under s tatute d aling with openwon 

of competing uulity serv1ccs. munac1pa hty 

had t.o obuun privaU' utality's consent be
fo re eons t.n.u:tion of water and sewer ullh· 

ties wilh1n private utility's crt1f1cat.ed area 
after annexmg tract within cert.i f1catcd 

area and, without s uch cons nt.. pravate 
utility had exclusive right t.o provid ser· 
vice within area, notw1thstAndmg munact· 
pality'a eontenuon that a t.a tute did no t ap
p ly because pravat.c uuhty did not actually 
provide service t.o a rea ; privale uuhty was 

ready, w ilhng, and able t.o serv,. uuhty 

needs of it.5 servtce a rea. W s t ' a F S.A. 
§ 180.06. 

.a. l\lunldpal Corporation o=t710 

Although mun1cip.al utihty was not 

s ubject t.o re •ulauon by Public Serv1ce 
CommiSSIOn, municapahty dad not have a u· 

thority to intPrf re wath nght.s gr.anted by 
Commission to pnvate uulity in arra lhat 

was s ubsequently annexed !>y ctty. Wesl'e 
F.S .A. § 367.022(2). 

5. Franchises o=tl 

Whe n grnnted. fmnchiSe becomes 
property nght in legal sense of the word 

6. Municipal Corporations ¢»710 

Wat~n and Watu Courus ~1 9 

Fnct that certificatt' tssucd by Pubhc 
Service Comnu!lsion t.o pravnte utiht.) dad 
r:ot usc word "exclusive" d1d not mean thnt 

utility's nght to provide sewer and wate r 

services in certificated area wns not exdu· 
sive inso far as utility hnd ability to prompt· 
Jy provade st'rvtcc to public withan an•a 
even a fte r muntrtpahty nnnex<'d t ract wath· 
in a rea We~t's F.S .A § 367 Oil f.'l u>q 

7. Public tllitl~• C::> JJ 3 

Es enee of concept o f utahty st•rvtn~ 
the public 11. that tt as 10 bes t anter<'at of 
p ubltc that ('ntatict>, j:O\ e rnmt·nt.."ll or Jlrt 

vate, prO\'tdml! utality services not be' JK' r 
m at ted to comJ~te as t.o ratt'S and 1\'n·ac~ 

and thnt each e nt ity be given exclu!lave 

servtcl' area and monopoh lie s tatus. 

. Public tllltln c:» J J.t 

Term "pubhc u ulaty" imphes puhlac u t 

wtth duty on JJublt<' utthty to II( n ·ace put.ltr 
and treat :til JW'f'IOns :thkl' 

Sec publtc;aaton Word) :and Phr;a'<', 
ror Other JUdiCUIJ COnJin.tCitOm .lnd 
dcf1nt110n' 

9. Public 11lltiu c:»JJ 3 

T~mtoranl nJtht.a nnd dutiu n·l~unv to 

uuhty ll(!rvtct's u bctWt't'n pro~pecllvt' aup 
pliers are more properly de f1ned and rit-hn 
at.ed by admanlltntJve amplem<!nt.auon of 
clear legislation than by JUdtc~l r~olut.ton 

o( actual cases and controversies rpsult.tn 
f rom l:tCk of cl ar legullllt\'l' dlrf.'CliOn 
however, 10 absence of dear legtSiatt\•e 1n 

~nt., couru mus t resolve 1ndav1dual d:s· 

putes by apphc.atJOn o f pnncaples that ap 
pear to best u rve publiC and to be fatr and 
equatnble to leg1umate compcung anter~>!U 

10. rubllc till tln ~· 13 
Basis for nght of bolh govemmi!nUI 

and pr1vate enuues to provide uuhty sen·K" 
es to public 1s at.1tutory, and franchue 
nght of each as equal and neather enUt)" as. 
per IU! , supenor or anfenor to the other 

I I. P ublic Ut ilttits ~11 3 

Franchase granted to enuty, catht·r go' 
ernment.al or pnvate, authorat.ed by la\1. to 

provade uttlity service t.o pubhc ma) be> 
exclusive as to both type of sen•are and 

tem tory. 

12. Public Utilatin C::>ll4 

Right to pro\·tdc ullht)' sen ·aces to pulr 

he cnrnes concomtt.ant duty to prum1 tl) 
and e f ficaently provtde those samt' H ' O 'I<'l'' 

13. Pub lic t ilhic. ~113 

Raght to pro,•tde uuhty sen ·trh to pub
lic in francht•ed territory IS anherentl~ ~ub 
JCCt t.o, nnd ronditton d upon, illHhty of 
franehtl (' holdtr to prompt!) nnd t•ff•cwntl~ 
mt' l't ll.S dut\ to pro\ldl' s uch ' '''I<" 
\\'('St 's F SA § 3G7 O.a5(5)(:~) 

I I . Public l 1tthtu.•a ~113 

When puhltc se n •tce entaty. t•tth,•r I'll' 
.:r nm\'nt..'ll M prt\·aw, has e:arlaer :tC'qutrtcl 

le~nl rtght to provtde atorvtct>s an p:1rt1cular 
tc rrttory but do.•a not have prt'llent ab1ht) 
to promptly and efficacntly meN tt.a duty ID 

dn so, 1>u1Jitc ts enutJed to be st'n t•d h) 
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ther public scrv1cc entity that does 
~·'"'e 0 d d d 

Cscnt ab11it•· 1.0 provt c nee • ser · h14,.<' pr -' . . 
lthou"'h le~tnl cln1m of nght of sec· 

, '"''· a , ond enut)' w provide such scrv1ce IS sec· 

d ~ 1n Lime pnorsty to prsor legal nght ,.n .. h .~ 

,,( enuty witnout nb1hts 

15. Pub lic Utllltitl ~ 113 
When each of t wo pubhc 1!erv1cc ut ihty 

,·utlliCS, whether govemmentnJ Or pnvnte , 
h..1H' Jegnl basis fo r cl:urn o f nght to pro
'uk S1m1lar so:rv1ccs in same tcrnc.ory. a nd 
... arh has present abahty to promptly a nd 
,.{(1c1ently do so, thnt enuty w1t h carhest 
:u:qu1rcd ic~;1\l n~:ht has t'XclUSI\'C legal 
nght to pro•·1dt! sen 'ICI! m that temi.Or} 
"uhout interference from entity With later 
;•cqu1rcd cla1m o( nght. 

Sherri K. Dewitt :~nd Houston E Shor t 
of Gr:1ham. Clark, Pohl & J o nd, Wsnt.er 
Park. Cor a ppcllanL 

Mary ~f. McOanscl o( .\f1nkoff & ~1c0an· 
1el. P.A .. Ta•·arell and Rolicrt Q \\'1lham!\ 
of Williams. Sm1th & Surnmt•r t.. P.A . T .1· 
•·ares. for appdlec. 

COWART, J udge. 

Th1s case snvoh cs u tcrntonal d1sputc 
bet" een a pri,·ate ullhty company wuh ccr· 
u f1c:ates ! rom lhe f'londa Pubhc Scrv1cc 
CommiSsion (PSC) a u thorltmg 1t to pro••ide 
uulitit:s in a certain geographical temtorv 
and a munic1palrty whtch, •ubscquent t.o 
the acquisition by the pri•·ntc com pany of 
its uulity f ranchtse, annexed a portiOn of 
the pm·at.e utili ty cornJ>any's scn ·icc a rea 
and claims the ri~ht lO pro\'ldl.' similar uuh· 
ty serv1ces in the annexed po rt1on of the 
pri,·a te uulity company's St'I"\' ICC tcmtory 

In 1981, a pri,·at.e ulihty company . JJ's 
Mobile Homes. Inc. (appellee herein, plain· 
t.i(( below) obt:11ned from the r lorida PS C 
ccrtiftcatcs of ncccss1ty scranting 1.!1e pri· 
vat ut1hty company the n ght (francht~elto 
operate a water and sewer uulilics 5\ ~tern 

w1thm a spccif1ed &cogrnph•cal tc~ntory 
ncar. but out.~1dc of . the Cit~· lim1lS o f a 
munaCIJ.Iahty (the C1ty of .\lount Dor ;o ap 
pellant herein, defendant t..dow) In 19 . 
thl' mun1cil>a hty •·oluntarsly annexed snto 
its Cit~ hm1ts a tract of land most of " h1ch 

is within thP pr l\'at.e uuhty company'~> cull 
f•ed serv1cc territory and by ordsnancc a1• 
proved a land dt'\'l'lopcr's prOJIO~al that tiH 
munscipnhty sen ·c the dl.'velopt>r by ext.end 
'"It lh~ munsc1pahty's wauor and Sl'W!'r uul 
Illes 101.0 a portiOn of the newly :~nnexcrl 

sn•a of lht• prsv. t.c uuhty cornpnny·~ c-ert1 
f1ed SCI"\' IC(' temt.ory 

Thl' pm·atc uuhty COinJlany, ao; pl:untif( 
f1led th1s act1on aga1ns t the munsc1pahty, a!> 
deft'ndant. for a JUdicial det.crm1nauon that 
the p rh•ate ut1l1ty company had the lc•:al 
r ight to prov1de wnwr a nd :~ewer St'I"\'IC''' 
w1thsn all the ternc.ory Sp<'C1f1cd sn 1!.<; Cl'r 
llf1cat.es from the Florsda PSC and that the 
munac1pahty d1d not have the legal n.:ht t.o 
prov1de the same uuhty scn •acc w1thu1 tht' 
~mt.ory The tnal cou r t gr::nwd s um· 
mary Judgment sn favor of the pnvatc ullh· 
ty compnny and the munsc1pal1ty appcaU.. 

(1-3 ) \\'(' adopt thl' tr1al court'!> fsndmJ: 
of uncontro,·ened facts, conclus iOn!> o! law 
and rer.ult.s Thr tnal court found tho.' fol· 
lowmr. fact.'> to bt' uncontro••crtcd 

I Th ... Plaant1ff tpn••ntc comp:.ny) uwns 
and holds Flonda l'ubl1c Scn•1CC t:Omm1~· 
s1on Cert1fu:at.es Number 29 - W and 
2-18-S granung the Plaintiff the rsght w 
opcrnte a "''at.cr nnd sewer ullhly system 
Wlthm n SJX'Cifacd tcrnt.ory. 

2 On March 5. 1981, tJae F londa Publ1c 
Sc n •1cc Commtsbaon tmt.ercd an order ap 
pr?ving the issuance or the (or ... g omg 
water and sewer ccr llf1cat.cs to the P lain 
uffs and m sa1d order , found th:. t noucc 
i.IS requ1n:d by law had !Jt•cn g tH n a nd 
that the IS&uance o( tht• ccrU(IcaLt·~ t.o 
the plamt1ff .,., ..s "in the pub he intcrcM " 

3 P ursuant to that nuthonty, thl! Plaan, 
t1ff o wns, opcraws and masn~sns an ap 
proved water and sewer uuhty sys tem 
w1thm the cert1f1cd territory. wh1ch uuh 
llc!l hnve lx•cn sn OJK'r:H•on liln<'t' tho' mid-
1970's. 

4 The l'lasnufrs ccrt.Jfac~atcd ~~·rnt.or} 

cncomvaa:.t's Dora Pmt•:s rnotlth• home 
5Ubdi\' ISWn togt-lhcr w1th a larJ,W p;•rccl 
o ( current!~ cndt'\ IOJK'd prOJICrty The 
Pl:untifr s uuhucs cu rrently scn I! the 
Oor.A P1nt·1o mv!J1Ie homes subdl\ 1~101 ., 

wh1ch CONII~t.s of approx1rnaWI) onr hun 
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dred thirty~1ght (138) watn and st>wer 
cua t.o ITIU'5. 

5. At the ume the Plaintiff s water and 

sewer syst.-. ms we!'(! constructed. they 
were dcJujtlltd :md built for the purpo:.!.' 
of providmft water and sewer ullhty ser· 
"Wice t.o tM entire certifa t.ed t.crnt.Ory. 
The Plainb!fs utilities have the present 
ability to provide watn and sewer ser· 

vice t.o the certiftc:at.ed territory. 

6. The Plarnti!fs wat.er and sewer ullh

tiea have current operating ~nnu.a from 
the Department of Eoriroomenul Regu· 
lation. wb.ich pennill are valid through 
Oct.obcr IS. 1994. Tbe sew er plant lS 

currenUy penn1tt.cd for ninety·f1ve thou· 
sand (95,000) gullona per d.ay, and cur· 

rent flows goang into the plat.~ are only 
abou seventeen lhou.und (17,000) gal· 
Ions per day. The plant is designed so :u 
to be expandable up to two hundred mnt: 
ty·ftve thousand (295,000) pitons per 
day. 
7. Sometimf' in 1987, tM Plainu!f 
teamed thAt the Defendant wu cons1dcr· 
ing the volunUlry annex.at.ion of a lar~c 
lr.lcl of property, a Slgniftc::ultpOrtlon of 
which was ~1thm the Plaintiff s cert1f1· 

eat d tem t.ory. Tht> Phaintiff OUJI.'<'ted at 
that time to the City's proposed e>.ten· 
aion of it.s municipal utilities mto the 
Phuntiffs c:eruficated t.erritory. 

8. In Ordinanc:t: 467 (adopted May 3, 

1988) and Ordmanoes 488, <&89 and 490 
(adopt.ed OctDber 3, 1989), the City \'Oiun· 
tanly aruwrcd n lr.ac:l of contiguous 
property , most of whiCh by with1n tht• 
Plamtiffs certificn!ed t.em tory In Ordt
nnnce 529 (a<!opted October 3, 19 9), the 
City auUtori~ed a planned unn o.!~\'t>lo;>

ment for the annext'd property and a\ a 
part of Ulat ordinance, adopted a de\'d· 
oper's agrt>emt>nt calling for water and 
sewer utihot-S t.o be fum11hed b\· the 
City t.o the annexed property . 

9. On March 31. 1989, lh • Plaanuff. 
through it.s :attorney, Connally noufu~d 
the City or I La c:loamt.-d right to p r O\ ad .. 
wnl!.'r and IC IOo'cr s~rvic:e to Ita c:eruf1C'al 
ed territory. 
10. The Pl:unuff IS c:urr ntly llC'lUJlly 
operating ill water and sewer ut1hty 

w1th10 ill c:eruf1cat.ed tenit.Or)'. The 

Plninliffa erisun.c walt'r and H'W• r 111,1 

t'Xt.end to a pomt th:at IS lmmt•ciL:l't·h 

adJacent to the nnnued proprrty rnnkanr 
Ulem much closer LO the annt•H-d prnlttr 
ty than the llcfcndant's walt r and •·~top 

hne. 

The trt:al court madt> tht> folio"' mr C'Or. 

dustons of law: 

Thto J•ubhc: StorviC't' Comm1~saon walf>r 

nd sewer ct>rtJf1cat.cs 1ssued to Lhf 

Plamtiff JtT:llll the Plainuff the ucluSI'f 
nghl to provide water and "l'Wflr u11hu s 
lt'n ·ice to the c:erurte:~ll'd u-mton· ThtJ. 
nght precludes any other f'nlll} fro:"' 

havang Ute nght to aerve lhe c: rt1f1calfd 
area w1th watrr and u wer ullhll~>~ 

~ Although mumc1pal ut1ht~ •yr.tt'nu 

are not aub)«t t.o regulnuon by the Put> 
he Servlt'C Commwuon as a uuhty. nl' 
ther are muruc1pahu .:t\'t'n ll•m1n10r. 

O\'er deciSIOns of the l>ubhc S.•rv1re \.om 
miSSIOO 

3 The Pl:unuff11 actual operauon of 1U 
wntcr and sew r utthl) w1tlun ll.\ C<'rllfl 
catt>d t.emtory IS 1r1 LCrntory "' luC'h 1~ 

1mmed1alt'ly adJ C('nl to tlw lh:fcndant 

Thr refore, pursuant LO St·cllon I r) OC 
Florida SlAtulA's (I !lti9), tht• J)cf t·ndar11 

must obuan the Plamuff• C'ons\ ut t,c.. 

fore con1trucuon of watn nnd 5t 10o er 
ullhlies w1thm lhr Pl:ainuff• crrtlflcalt.'<l 

area W1Utout that consent, the PlamuH 
has the exclusive nght to pro\'ldc 't'l'\ t<'t 
w1tltin 1LS ccrufscatt:d t.rmtory 

Tilt• lnal rourt dt'<'lart-d and ad•uJu·att-d 

. that the water and 5CIOo t· r Ct:rlsflt.Jt( 

!Slued to the Plamt1ff by tht• Flonda 

r ub he Sen Itt <:Urnmu.ilon grant th·· 
PlamuH the nght t.o (urmsh water o~nd 

Sl'Wt'r uulity St'rvlfc t.o tht• et•rti(IC'ated 

lt.'rntol') ; dt>:.C'nl t•d m tht• rerllfKall") 
to lht· t>xrlu:.10n of nil olht·r uuhttt m 
c:ludtnR tlaosc ownrd by the Dt>fl•ndnnt 
AC'C'OrdtnJ:Iy, tllr Ut•ft•ndnnt may nul r:. 

lo>nd 1ts ~ntcr anJ l"'Wt' r Ulllll\ lmo' 1nlt• 
any part of the Plnmuffa ;, rllfl(.au< 

u•rr~lory 

St.•ct1on ISO OG, 1-~lond., SU:tiUtt•:., a fur 

cnumcraung ac:Uvttlea authomt'd h)' mu 
OICip:ilrtal'S and pn,•ate romp;~nw5, pro' ul<" 
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However, a privaw company o r mumc1· This ca.'le 1s d15tmgu1shed from Ortt'ga tn 
pahly s hall not conslroct any system, that in Ortrga the area sou~thl to bt• srrvt'd 
work, project or ulllity authon z.cd to be b~ the mumcapahty wa..' out.s1de lhL• pnvat; 
conslroctcd hereunder m the eventth:ata company's ceru f1t'd a rea and thr ptwatt 
syswm, work, proJect or ui.Jhty o f a 11m· ullhty company dad not have lht capacll) w 
ilar char:u:tcr u btltlg artunlly opuattd •~rve the nrt'n the munacapahty sou~:ht lfl 
by a mumetpal1ly or pnt'<l l t compllny service, wh1lc• m th" CAS(', Lht' ar..:t lh<' 
an the mumcipality or tcml.Ory 1mmeda· municapahty propo'\t'S to ~rvt IS walhan thr 
atcly adjacent thert'to. unless s uch mu tcrntory wh1ch thl.' Jln\'3lf' comp:uw ha~ 
nica1Jahty o r private company con~enta to the pn o r I ·.:nl nght 1.0 :.crvt• :.nd tht• pn 
s uch conslroct.ion ( Emphuu. added). vatc company IS ready, wtlhng anti :.lJie t•l 
The city a rgues that sect ion I 0 06. F lor

ida Statu t.cs. does not npply be<:nuse the 
pnvat.e company does not actually pro\'lde 
servaces to the daspuwd nrca 

The rt?s tnct.Jon of thl.' lit..ntut~ was dt'
l>IJ:nt-d to avo1d lhe wn-.t.cfulnt.'SS o f duph 
cat.c capatalmves tments fo r competln~t ~"•I 
itacs that could not hkely be operated wath· 
out financ•ally Jropard1zmg t'ach other'~> op
el"3uog revenues 1f erect.cd an the same 
consumer terra l.Or)'. Sta te I' Plant Clly, 
127 F1n. 495. 173 So 36~ (f'la 1937) (con 
stru ang Ch 17119. § I. L:l ws of Fla .. pn'Cit'
ce:.sor s t.atut.e to § I 0 llG, Fln.St:lt.) 

In regard to secuon I 0 06, Flonda Swt· 
utes , an Ortrga Utrlrty t• Ctty of Jack.sorr· 
t'lllc. 5G4 So 2d 1156 !Fia b t OCA 1990), 
the court held· 

While the s t.atutc ~~ not monument to 
clarity a nd drnft.smanship, . we mtN· 
prct It only 1.0 prohablt darect t'ncroach 
ment by one utility pro\•ider into nn oper· 
aung area already sen •ed IJy another. 
Any other mt.crpret.auon v. ould not set?m 
t.o comport With logac o r rt ason Under 
our mterpn•t:ltJon. the re would IJe no du 
phcal.t• capatal invt· .. tmcnt wrthm the 
same cons umer tRrntory. 

In Ortega, the pri.,atc company pro,ided 
ser\'JC{'~ wathm a SJK'<'Ifac (ccrtafu.>d) :area 
The caty plnnned to pro\•ade sen ·ace to an 
art>a outs1dr !Jut located near the pnvatc 
cumpany's cerufit'<i a rea In :addn.ion the 
Jlrl''nll• company had ne1ther the C34'3Cit} 
nor plans to serve the new area 

I. In C11;r of " mtu Pa,{ • Southrrrf !>tau~ Uulr 
""· '" . ~•o Sold 178 til a 1h IX A 19119). '"" coun held 1h~1 where a u ly drd no1 hi'I•C' 1~ 
rrcvnl .. btlll\ 10 w:rvc rhc p ubltc 1hc Ctly ~ 
ll<J lcg.al rorhl 10 prc\C'III A prl\alc COmp.1IO) 

serve the uuhty needs of 1L'I serviCe ar r:. 1 

I 41 The munarapahtv lli'JtUt"S that 1t i~ 
not 5UbJL't'l to rr~l:ltlon by thc I'SC and 
mt.crprcLI th11 SUilt'ment to mean Lh:lt at 
m.l\' scrvt• wath ullhtar'\ a n arc:. walh111 thr 
cny·~ boundary v. lwthcr or not th•• I'SC 
may ha,•e theretofore.' a<>sued a a:rtJfacatt• of 
nf'c(-.sJI• authonun~: a pnvate utJhty com 
p:any to pro'·1dc samalar utJh1)' S<"n •ara•!> an 
thr umc a rea 

ChaptRr 3Gi, till' " Wat.·r ar.d WasU·wnlt.'r 
Sr,tem J{P~•ulai.Ory 1-'lw" provad~!> lM 
f1ondn Pubhc Sen·ll'~ Commcss10n walla •'X 
clu'l\ I' JUrt~Jicllon 0\t'r tJu~ authonty. ~ot•r· 
\ 1 •• and rat•· o f u tJhta,•:. &-<:LIOn .!(j'; 
022{2) prO\ adt•S 

367 022 J:.'ump11ons- The folluwan~ 
nre not I>UUJt>Cl to regulauon by tJ~t• com 
ma<>~aon u .1 ut1hty nor :11'1.' t..lwy ~oUI.iJt-<:t 
to thr pr'0\'1!\aOm> of thiS chapter cxc~pl 
ns <•xprcnl) pro\ ad••d 

(2) Systems ownl.'d, or systA:ms of whach 
the rates :and char~cs for uullty ,,.n •c•• 
to the pubhc :art' controlk-d. !Jy 1:overn 
menul a uthontll'' 

lSI Tht• c~rtafJcall'l> r!.!>ut-d 1.0 the pn,ato: 
company b~ the PSC an.' a gnntJnJ' of :1 
pn\' llef:e generally referred to u a fra n 
ch1se A fro nchase IS defmed as ":a ~>t~t•caa l 
pm·tlege confcrr.>d by thr s:oH•m mt•nt nn 
rnda\' lduaJr. or corporations that dCit'' !lot 
belong to tht• rat11en'i o f :a country .:••m•ral 
ly by common nrht (crU tJon'\ omatt..c! )'' 
12 McQurlhn, M unrnpal {arpumlton.f 
~ 34 03 (3d Ed) Wh('n J,-:lnt.td, • frau 

ccnefecd 10 ptO\Idc W'nrcc• to a n ;uc.a ... u tun 
~~ Cl" 'lcrrrlon.,llomtl\. from~"'"' 1hc p ub 
h e whC'tC 1~ pro•ale comp~ny I~ t~ rrc·\C'nl 
ap.abolr l) 10 pro•ldc W'l'\rCO.. 
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chu~c ~omcs n property nl!ht 10 the lts:nl 
sense of the word uonard '' IJaylnr 
Street Wharf Co .. 59 ~In 5-17, 52 So 71& 
(1910); 1Vr1t C004t Dt1posal Srr1•rrr, lnr 
v. Sm tth, 143 So 2d 352 (Fia 2d I>CA 19621. 
cert. dented. 14 So 2d 279 !Fin 19621 But 
scr, Altt'T'mnn Transport Ltnr,, Inc. ,. 
Sto tt, 405 So 2d 456 !Fin lit OCA 19 I) 
where the court rPJrtted the argument of 
holders o f ccrufteatts o f public convemence 
thnl the deregulatiOn of the lruckmg rndua· 
try t.ook away a valuable property nght of 
the holdera (the ccruficat.es) and 1mpasrcd 
existing contracts. 

In Pahoku Hous1ng Authonlllt' Sou th 
Flor1da Sanrtat1on Co.. 47 So ~d 1 lOi 
(f'ln. 4th DCA 1985). rrr• dcntrd, 491 So 2d 
280 (Fln 19 6), a dtsput( :.ro c betwt<>· a 
hou11ng authonty nnd the hold<-r of l'ln 
exclusi,•c ga rbage frl'lnch1ae from the coun· 
ty over gnrbngc coll~uon 10 the a rea con· 
trolled b) the authonty The authonty 
dec1ded t.o collect and diSpose of 1t.a own 
g:~rbage eln•mmg tl wn~> t:XCiliJ.Il from t.h,. 
exclu. sve franchsse grnntcd b) the ctty. 
The tnnl court found that th(• iollltlwrsty':; 
mtrus1on nolntc.'d tiH! Jlrl\' :tl(• company'• cx 
clut lve franch iSe. Tht• dunrsct court nf 
fsrmed but rcverscd thc damllJ:<'& a"arded 
t.o rnclude the holder'a cosll o f operation 

Southrrn Gulf Uttltttrs, Inc t• Mason, 
166 So.2d 138 (Fin 1964) IS '"lled by the Cit}' 
for the broad proposruon that lh(• rsc haa 
no nuthonly whtlSOt'\"{·r O\' t:r uulsues oper 
at<;d by g oH•rnmcnUII agenr•~·• .Uaso" 
must~ rea.J more narrowly. In Ma1>011, n 
pn\'3ll' company wtth an exclus1H· t'f' rtlfl· 
c:nte rssucd hy the PSC 'ought tht I'SC to 
issue n st.op ordrr for n muntCIJMI uulsty 
wh1ch rnvadt"d the pm·. tc• company'~: ~rr 
\'ICC a rea The PSC d•sm•~•ed tht• pnvate 
c:ompan}"s compl:unt on tlw grounds that 
the PSC hnd no authonty to r('str:un a 
go\'('r nmt•nt.11 agency from lfl\'adml{ t h• 
sen ice an•:& of tht '""'a te compnny. The 
supreme court n.:r d but •Pt'c•f•cnlly not· 
cd •t d•d not rull' on the rsghts o f th\' 
parts('l whsch rlfthts ~t·re lwsnl( hliJrtltl>d m 
311 acUon for IOJUnC:ll011 1n th(' ClfCUil COUrt 

l . ~c:uon 367 011(1). lloroll,. \t;uuln . '"""'dn 
The l londa l'ubhr ~f\•et Commouoon •h•ll 

wh1ch wn~ not thP sub)<'Ct nf tlu> :>J I" . .t 
Th1s cn!lc pre~nts no qut ~uon ns lll tl f' 
PSC's authont)', 3!1 dl•tsnru•'h<'(l from the· 
csrcu1t court's ~ubwct m:11t1·r JUn !ldu·t'"" 
to restrnrn lht c1ty ( rom '"' :.rlmr th~· J•n 
\'IU' cu mpany's a reu 

Although g oH•rnm('nl.'ll ut thtl<"!l an• c•x 
t:mpt from the authomy of thr PSr th1 
does not mcnn that the govt•rnmt·nl.'ll unu 
hilS tht' authonty to tnter!t'r(' w1th nght., 
granted n pnvate uuhty company by the 
PSC. The PSC cer1 sf1ca1Rs IS!Iut>d t.o tit• 
pnvate company reprc~ent a valuaull' JlrOJ• 
erty nght and thc c1ty IS not authorsu·d 11 
rntcrfer • ~ tlh tho e pree e>Un.: nghts b~ 
the merl' subsequent annexnuon of a por 
uon of the pnvatc company's terru . .or~· 

161 Tile munrctpalsty furth~:r argu. s 
that the trsal court errt:d sn f•ndm~t a~ a 
matu•r of law that the certJ!Jcalt's ll>SUt'"(lto 
the pn ,·atc ut1hty compan) vr.llllt'd :an t 1 

clus1ve nght tn pro,•sdc ullh!Jc~ to the ~~ r 
' 1ce t~mtory becnur.e tht> r t•rt• f1rat•· u 
1111ued do not usc the -... ord ' \ •xclu'l"t' " 

In thiS Cll~(' tht> ~c I'~UI I till· ''"'.all 

uuht)· compah) Cl'rttftc ~"' u( 't·u~:.tl~ ~u 
U10rszmr the prs' ;He ullht) compJn) lu 
prO\' Idt• th•• pubhc " lth -...;Ht•r .wd 10l'"'n 111 

the qui.' llc ned Urntory lwforc the mutu<t 
p:.h y, whsch h~ the gener;~l h: •.II aulJIJr. 
ly t.o provide stm1lnr sen ICl'l " sthm sl.b 
muntcmal hm1l.b, annt•xce the area. Tt.l! 
pm· tc ullht)· comp:111y not onl) had t lu 
prsor legal rsght but , morr 11111 <•rl.'l!lll). 
nl~oo hac! tit•• al.tht) to m• • t 1t., dut) tu 
pront!,• ~ouch •t•n lt"t'S Titt' '>t.ttutnr~ 
scht:mt• of Clt:apu:r 3Gi. 1 a "t•ll 3 !. t lh 
conct•pt o f a pubhc utsht) . t•n'"•~•on~ that 
thr nuht ••r;tnlt'd hy the I~C to n pn, :~tt· 
ullhty comJ.Iany •~ c"clu!.t\ e to tlto: I'J.l< nt 
that auch compan) ha:> tl.t :1 tltt~ tu 

promptly pro' 1d\' t.rn sec to tht pul•ltr "' 'th 
10 lt.'> ( ranrhuwd tc:rntory 

(7. ) The t·ll~t.'ucc of tht conct•tt o f ut I 
IUt•s t>n sng tl • puhhc I! t~ .. t tt l!t m tlw 
lw~>t mt1•n t.a o f thr pubhr h.1t tht• t•ttll 
lit • vo,•t•mm,·nt.JI ur pn' att• Jl"'' IUII' I' 
uuhty ~>HVIC('S not be ~rmuu>d to compc·tr 

h.a\c rAt lu•t\(' JUttt.du.uon o\C·r rae. h u••'•" 
,.Hh rc,,.....ct to lh authont\ ~"" r .:.nd r.lh' 
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as 1.0 r:u.es and aerv•c:<' and tllllt t•ac:h l'OI.Jly 

be J:Wen an ud~atve ~l'rviCl' area and mo

novohs uc: a tat.uJ. Thas unusunl economac: 

ad\·ant.nge is gwen a utihty in our frff 

market economy an exchan~c fo r thf" uuhty 

rehnqua!hmg ita usual nJtht lo dNcrmml' 

tJ,e level o( !ICI"Yift' It prOVIdt!A nnd lD ~ l Ita 

own compeutive 1'2\A.'ll and aubm•Ltinp thosl' 

two mnlters lO a govemmrnul auth nty 

which rcrulnt.es the qu:lhty of acrvac:e t..o tw 
pro\•1ded and aeu r:at.es lO provade tht uuh· 

ty a 1'65Qnable return on 11.1 mvHLmenL 

The term 11ubhc ui.Jhly 1mph ~ a publac: use 

waUl a duty on the publiC uuhty t.o aervac:e 

thl' publac and trnt all persons ahl.e Su, 
73 CJ S., Public Ut11111u § 2 (1983) and 78 

Am Jur, Walc'1c'<>rks and Watl'r Compa 

nit'S. § 2 (1975). 

I«<) Tem..orial nghts and duues relating 

t.o utihty aenic:es u between prospective 

aupphera are more properly defmed and 

dehneat.ed by admanas t.r:lUve amplementa· 

lion of cle:ar lcgulataon than by Judacaal 

resoluuon of act.ual ~~ :tnd contro\'t'r&ICI 

re5ulung from Ull' lack of denr leg~sbtJve 

dire<:llon However, the problem 11 cur 

rt'nlly a controvcratal pohllc:al maU.Cr an tht> 

St:tt.e of f'londa and an the b!St•nce of clur 

lcgt5lall\'f' mt.enl, coun.a muat resol\•c mda 

vadu:.l daJpUtd l>)' the apphc:auon of pnnc•· 

pi~ whach appear t.o beat serve lh pu!JI1c 

and to lx• fa1r and equat.ablc t.o leg1llmate 

com~llng mt.ert!$lS Some s uch pnnciplc1. 

~ 

1101 (I) In f'londa the bru;as for th~ 

nght of oolh govemmentnl and private en 

tiLl s to provide u u hty servu~es lO lh pub

Jar ,. s tatutory nnd the f ranchise nstht of 

each 11 equal a nd neather enuty is, J.lt'r se, 

IUJ.INIOr or infcnor lO the otJ1er 

(II I (2) A fr2nch1St' Jtranu-d lO an ent• 

ty, f'ttht'r ltOvt'mmt'nt.:ll or pra\•au•, aulhc>

nzcd b} l:.~w t.o provide utahty ~rviCt' to the 

public, may be uciUII\'e 1.0 both type of 

servacl' and temtory. Su, St Joe Natural 
(,"o a• City of Word R1dgc, 2G5 So 2d 714 

Wla 1st OCA 19721. urt df'mcd, 272 So 2d 
817 (~111 1!173). 

Ill I (3) Tht' nght ((ranch a t') t..o pro\'lde 

utthty st•rvtcea t.o th pubhr c.arnet con 

com1Unl dut~ 1.0 promptly and ,•ffacacnth 

provMk !..hoM> aamt' &t'rv1ces Su. 73H 

CJ .S, / 'ubilr l'ttiii i C'f, § :! (19K:!) 

1131 (4) n ... raght (franrht!il•lln pro\oik 

Ullhty At'n 1<'1'"\ to tht• puhltc an :1 (rnnd •~• I 

t.cmt.Ory ~ •nht>rt•ntly ~UIJJ•'<'l Itt and concla 

IJOnaJ UJ)()n, tht alnhty o( tht• franC'hl!<t' 

hold r 1.0 promptly and rffacaf'ntly m <'l 11~ 

duty Lo pro\ ult• au<'h t ' t\'1('('0> Si-ctl•m 

3G7 G4[,(!i)CJ). f'lor•d;~ SL•tUI•" 

114 I (5) When a pull lac sen ICC enut \, 

whew r gO\Nnmeullll o r pn\ :.~w. hilS , 

pnor ( arher ac:quaredJ leJ•al raght t.o pro 

vadc ~rvac:t.os an a va.rw-u lu U•rnt.nf) but 

does not haH• tht' prt>sent abaht) t.o prompt 

ly and e ff1ctentlv m<>ct 1 t.~ duty tn do 110, thr 

pubhc as nutlt'd t.o bt- served lly somr 

other publac r>t>r\"l<'t' enllt~ whtch do..•s ha\t' 

the pr~..t'nl ab1hty t.o fll'fl\'tdc the n~N 

sen""~C:e a lthourh the levnl claam of n~:ht o f 

thc- M"COnd en my t.o pro\ tdv such st•n·ac,•s 

as ~ndaf) 11 tlmt• pnonty t.o tht• pnor 

legal n~tht of tht• t•ntJt\ w•tl'lout Lht• ab1lt 
ty J 

(I S ) (6) \\I •·n <·ach •1f two J>ulthr !il' r 

\'IC~ u!Jht) t'r • • 11 whr• her go\ l.'rnment.d 

or pri\ att•, t,J\ • a ll'J:oll t.a~l\ for tl1·• cia am 

of a nght t.o pNndt ~mular scn·•n·s an tht.• 

umt t.emt.on and ••ach ha.s lht• pr t>s, nt 

abahty t.o pn.r·.l·tl} a nd t>Hlctt.:ntl) do &o. 

lh:n cnl.lty " ut tl..- t•arht l acqu1n ·d (pnurl 

ll.'gal nght lla• tht• exclu\ 1\' <' legal nght lo 

provl<k un·1c•· tn that ll'rntory Without 

ln~rlt'n'nt:t• fr m lht ('llltly watl, lht• lau•r 

acquanod (lul••t·tjllt.'lll) cl;um of n~ht 

An' lfU1Ell 

GOSIIOHS. J . concu"' 

II ARft15. J da•-.••nu '-'lth ot•m••>n 

II AHHIS. J v:r•·. dL.s tntmg 

I would hi · w concur 111 th•· rn.aJunt~ 

opm10n lx'<';au · I lldlt'\t th.1t till' rc1:ut.. 
tory schcnw dt \1 ,'(j U) tlw tn:.l C'OUrt ;and 

approvt-d U) 11 ,. maj(mt~ 1!. faarl'r than tht• 

one cnarlt-d 1,, tilt' It·~· l.1tur.• l ' nd•·r th• 

nl3JOnty'~~o "'"'' r :lnd "'.4\l' '"' :&l• r ') ,t,•n 

plan, tl1r ( ra1 '11'<'1' "' IP" n at• t•'l.du ~'"' 
nre:t -. h1ch C"' ·.ot he 1'111 marl d! upe>~l h) 

"")·one 11o0 lt~r .- u at wn ICl'~> or 1\ c .. valil,• 

S40 !>c•1d 17 fl.) ''h IX A IO!'lJ 
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of servicing the area. nfortunat.ely the 
legislative plan tS d1Uer nt • .nd I bt'he\'e 
controls. 

Under chapt r 367 there rs no authornr 
for the Publ~e ~rv•ce Commw10n ~ grnnt 
an exclusl\·e frnnch~~ce area. The c rtJfl· 
cat.e in thls cue does not purpnrt to gnnt 
an exdusi,•e franchise area The comm11· 
sion gnnt.a exclusivity by limiting the num· 
ber of franchi es in any gwen area. Ther · 
in, of courw. lies the problem. A govern· 
mental qenc~·. such as appellant, is ex· 
empted from the jurUdiction of the Pubhc 
Service CommiSSIOn m tupplymg wat.er :~nd 
sewer aervices WJthm 11.1 corponaw hm•~ 
The aubjrct property hu now be<:n an· 
nexed at the request of the Pror-"rt)' owner 
and is part oi the municipality. Th munic· 
ipolity may now serve the area Without a 
permit from the Pubhc Service Comm•s· 
sion. If il is t.o be proh1b1~ from proc cd· 
ing ~ proYide serviCe, 1t mul l be und r the 
strictures of sec:uon 180.06. 

To pi'Miude appellant und r th11 aection, 
appellee must be octuallv opcratrng withm 
or adjacent t.o the annexed rea. Such has 
not been ahown '" this record. Ab1hty or 
enpacity ~ openat.e in or adjacent to the 
a nnexed a.rea 1S not s uffic1enl, under thiS 
statute, ~ den) the municipality the right 
to extend its water and sewer linet. 

The majority beli "es, as I do, that one 
who makes an mveslment 1n reli:lnce on a 
certificate desen •es econ<'mic protection. ' 
To provide this prot.eeLion the maJOrity rec· 
ogmus an exclusJ\•c f"3neh•se area. Th1s , 
however. pcnnit.s the Public Service Com· 
mission, by gnntlnJ! a s rvice area to a 
private company, ~ven Within the munic•· 
pality,2 to exclud< fu ture munic1pal de\'CI· 
opm nL This indirectly permit~ the Pubhc 
Serv1ce Commtuion to regulate th~ St'Nice 
and serv1ct area of tht' mumcipahty con· 
trary to the expreu exempuon contam('<.l '" 
the st.:llute. 

I would Rfo:VEitSE. 

Kt nntlh lA lit WJI.LI MS an~t litH) 
J . \\ •I hums and W•llinm' 

('ommunlcatlon,, Appt"Jiant, , 

''· 
STATE of Florida OF.I't\IITME~T Or 

THAN ' PORTATION. Apprllrt. 

No. 90-1624. 

D1slnet Court of Appeal of 1- lon<Ja. 
F1rat OJStnct. 

Apnl 29. 19!11 

Condcmncc appealed from (mal JUdi! 
ment of lhc C•reu11 Court. Leon Count\ , 
Ben c. w.u;s, J • PUri:J:Inl 1.0 )Uf) \'Crdl(l 
dttennmmg amount of busmesa wd tot'\tr 
:ance damages ow~ by l>l'p~rtmt nt oC 
Transport.:UJon for t.alon~t of 11.1> bu&~nns 
property. The 01stnct C<lurt of A pptii 
Zehmer, J., held t hat. II) tcsumom of (H. 
partmc nt's appr:.IISl'r wru. b~uJ on onu.con 
c<pllon o f Jaw rt~~ou lun~ 1n lowt•r than cor 
rect \•nlunt1on of dnmapt'S, ;Jnd tn .. J court \ 
refusal to stnke that t.esumony .,..u:. rc\ tn 
ible e rror; (2) opm10n tesumony of :anot.hl!r 
Department expert as t.o adcquac} of par 
mg under proposed cures wa.s out.c,1de aru 
of h1s expertiSe, (3) tnal cour. :ll~oo commat 
ted revers1ble error m :~ llowmg Ht partmtn 
tal I.'Xpert m cl\' 11 a nd Site plan l.'n~:me,•nns: 

t.o opme as to whelht-r propos1•d cu n •' rom 
phed .,..,th city and county ordm:aru'' '' and 
•n subm1ttmg tho e lr gal quest•on' w JUI') 

and (.1) reques t.ed m~trucllon on busmt ~ 
dllmagl.'s caus t'd by proposed curt s 10<b 

somew hnt confullm$:; and was prOJ>t·r l) r<'" 
fused 

Rc\·ers t.'<.l and r ma ndt.-d 

I. Apptlll and 1-: rror ¢'>7191 I I. 7511 1 

\\' tulc nppellat.e rult·• no longt•r n •qu1rt 
formal assignments of l.'rror. >~JII"'"' ~~' 

I . I ur~ INI th" prot«toon ~ould t'Otm from l. t )t7 071(10). FbS1ar (1989) 
I~ lq.o~t..Jur" 
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