
BEFORE THE FLORIDA PUl LIC SERVICE C0!1MISSION 

In re: Petition for Closure of ) DOCKET NO. 911140-EQ 
Standard Offer Contract s ub- ) 
scription limit and for ) 

ORDER HO. PSC-92 - 0565-FOF-EQ 
ISSUED: 06/24/92 

approval for cost recovery of ) 
two negotiated Power Purchase ) 
Agreements with Wheelabrator ) 
North Broward, Inc . and Wheel- ) 
abrator South Broward, Inc. by ) 
FLORIDA POWER AND LIGHT COMPANY ) ______________________________ ) 

The following Commissioners participate d in the disposition of 
this mat ter: 

SUSAN F. CLARK 
.J. TERRY DEASON 

BETTY EASLEY 
LUIS J . LAUREDO 

ORDER DISMISSING PETITION fOR fORHAL HEARIHG 
AND GRANTI NG REQUEST fOR CLARIFICATIOtl 

BY THE COMMISSION: 

On August 29 , 1991 we issued Order No . 24989 approving a 1 2~ 

megawatt standard offer subscription limit for Flor1da Power and 
Light Company (FPL) . The first effective date for the st~ndard 
offer was September 20 , 1991. On that date, FPL received t~enty 
standard offer contracts totalling 1009 . 5 megawatts . Tropicana 

later withdrew its contract and one project (Noah III) was no t 
considered as it exceeded tho less than 75 megawatt maximum . 

On November 19, 1991, FPL filed its Petition for Closure of 

its Standard Offer Contract Subscription Limit, and for Ap~roval of 
Payments to Be Made under two Negotiated Power Purchase Agreements 
with Wheelabrator North Broward, Inc . and Wheelabrator South 

Broward, Inc. The petition asked that contracts submitted by 

Okee l a nta Corporation, Osceola Farms Compa ny and Kenetech Energy 
Systems Dade , L . P. be applied against the 125 megawatt subs cription 

limit. 

The petition also sought approval for cost recovery of 

pa yments to be made under s upplemental negotiated contracts with 
Wheelabrator. The Wheelabrator Corporations are the operators of 
both the north and south Broward coun ty s olid waste facilities . 
Both of these facil i ties aro on-line and have signed 1987 vintage 
standard offer contracts with committed capacities of 45 megawatts 

(north facility) and 50 .6 megawa t ts (south facility) . Subsequent 
to the execution of the 1987 s tandard offer, d esign changes 
increased the output of these facil:ties. The petition indicates 
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that Wheelabrator has executed new standard offer contract5 f o r 11 
megawatts (north) and 5 megawatts (south). 

On March 11, 1992, we issued Order No. PSC-92-005 0 - FOF- EQ 
which approved Okeelanta , Osceola and Kenetech as the contrac t s to 
fill the s tandard offer s ubscription limit and approve d f o r cos t 
r ecove ry the payments to be made to Wheelabrator under the two 
negotiated agreements . 

sunsh i ne ' s Petit1on on Proposed Agency Actlon 

On March 26 , 1992, Sunshine Power Corporation ( Sun5 h i nc) 
timely filed a Petition on Proposed Agency Action request ing a 
"Section 120 . 57 h earing seeking modification of the Pro posed 
Order . .. " The Petition does not specify what facts are d i s pute d 
a nd asks for two modifications of the Order . Suns hine ob ject s t o 
the s t atement in the Orde r that it d i d not provide FPL sutfi~ient 
information to enable FPL to pe rform the requisite analys 1s o 1 the 
project's v iabili ty . Sunshlne also alleges that the Order 1ui l s 
" to reflect tho decision of the Commission regarding SPC ' s 
application regarding a priority for SPC and the other qual i ty1ng 
faci l ities that formed the queue o n September 20 , 199 1 ." 

KES Dade, L . P . filed a l1ot ion t o Dis miss Suns hine Power 
Corporat ion ' s poti tion. \·lheelabra t or tlorth Browat"d , !1 .. .; . a nd 
Wheelabrator South Broward , Inc . (Wheelabrator) filed a Re s ponse i n 
Suppor t of the Motion to Dismiss . Broward County, whic h s ha r es the 
revenue f rom the sale of capacity and energy with Whoelabra t o r, 
also filed a Response in Support of the Motion to Dismi ss . 0 5cco l a 
Farms , Inc . (Osceola) and Okeelanta Corpora tion ( Okee l~ nta ) filed 
a response to Sunshine ' s Petitio n , alleging that Sunshine was 
seeking to clarify the Commission ' s Order , r ather than disputing 
ma terial fac t s requiring a hearing pursuant to Section 120 . 57( 1) , 
Florida statutes . 

Sunshine filed an admit edly untimely response t o the Mo tio n 
to Dismiss on May 7 , 1992 . Sunshine asserts tha t the Orde r 
"intimates tha t there was a deficiency in its fili nq and SPC has 
e ve r y right to assert a dema nd for a h ear ing , if one i s r equire d, 
to seek a determination of this fac tual issue . " Suns hine al s o 
r easserted its claim that the Order was incons i .;t ont with the 
Commission ' s decision at the agenda confere nce regard ing 
prioritization for future s tanda rd offe r s . 

Sunsh ine takes e xce ption to the s tatement in tho Order tha t 
" a ll (of tho firs t ten s t a ndard offe r contracts submitted for 
approval) but the Suns hine Energy project provided pursuant to 
section 12 . 1 of the standard offer contract , sufficient information 
to perform a viability 3Creenin':l" · 
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Section 12.1 of FPL ' s approved standard offer contract reads 
in part : 

"To assist FPL i n assessing the QF ' s financial and 
techn ical viability as required by Rule 25- 17 . 0832 (3) (d), 
the QF shall provide the following or substantially 
simil a r documents to the extent the documents apply to 
the type of Facility covered by this Contract, and to the 
extent the documents a r e available. All documents to b e 
considered by FPL must be submitted at the time this 
contract is presented to FPL. Failure to provi de the .. . 
documents may result in a determination ot non-viability 
by FPL" (emphasis added) . 

The contract then lists the type of documents required . In the 
first paragraph of Sunshine ' s Respon~e to FPL ' s Amendatory Petition 
filed February 10, 1992 , Sun~hino states " SPC acknowledges that o n 
September 20, 1991 when it filed its Standard Offer contract , it 
did not s ubmit detailed information regarding the financial and 
technical viability of the Sunshin~ Power Cogeneration project . . . ". 
The respon se goes on to state that " SPC filed with FPL a package 
describing the project on October 23 , 1991, approximately one month 
before the filing by FPL of its Petition in this docket ." 

Clearly , Sunshine ' s filing does not meet the plain requiremen t 
of the contract . Given the limited time available to FPL t o revie w 
and take action on these contracts (60 days), the requirement to 
submit the documents at the same time as the contract is ve ry 
necessary. Having admitted i t s failure to do s o, Sunshine cannot 
now allege that FPL timely had sufficient information t o properly 
evaluate the project . Therefore, Suns hine has not allegad any 
disputed issue of fact. 

Sunshine further alleges "The Propo::.ed Order al~o failed to 
reflect the decision of the Commission regarding SPC ' s applic~t1on 
regarding a priority for SPC a nd the other qualify ing facilities 
that formed the queue on September 20 , 1991.. . llo such 
recommendation is found in the recommendation we approved at the 
February 18, 1992 agenda conference. 

In its Motion to Dismiss Sunshine ' s petition, KES Dade alleges 
that Sunshine fails to meet the standard enunciated in Agrico 
Chemical Co. v, Department of Environmental RC9\1lation, 406 so . 2d 
478 , (Fla . 1st DCA 1981) . The holding in that case requires lhat 
to have standing to initiate a formal administrative proceeding, a 
person must demonstrate ( 1) that he will suffer injury in fact 
which is of sufficient immediacy to entitle him to a fon:~al 

proceeding ; and (2) th~t his suhstantial interest is of a type or 
nature which the proceeding is designed to protect. Agrico 
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Chemical Co . v. Department ot EnvironrnPntal Req~laciQQ, 406 So . 2j 
478, 482 (Fla . 1st DCA 1981), review denied , 415 so . 2d 1361 (fla . 
1982) . 

Sunsnine does not take issue wi h the award of this s t anda r d 
offer to Okeelanta, Osceola and KES Dade, LP . Sun~hine ' s only 
articula t ed interest is in obtaining priority 1n zome indet e r mi na t e 
future standard of fer contract . This docket: is not t:he p roper 
forum for such a determination. This type of broad policy 
statement should be developed through rulemaking in accord with 
Section 120 . 535, Florida Statutes (1991). Therefore , we find that 
Sunshine does not have standing to requesc a forma l hear1ng i n this 
docket and the Motion to Dismi~s should be and is hereby granted . 

Wheelabrator ' s Request for Clarification 

On Apri l 1 , 1992 Whcelabrator filed a Request l o r Cla r ification 
of Order No . PSC-92-0050-FOF-FQ and Request tor For nal Hcdrlng . 
Wheelabrator alleges that the wording ot the Or ner could be 
construed to mean that the prices, t e r ms a nd con 1 t1ons o f. the 
existing 1987 standard offer contracts were somehow dltected by the 
approval of the new negotiated agreements. \1hc:el.lbrator :.;L.ttes 
that if the Commis~ion grants the requc~tcd claritic~ ion, 
Wheelabrc-tor will withdraw its request f or a !orral hchlrlnq . 

A review of the negotiated agreements indic~tes the Lwo 
negotiated agreements do not change the t erms , price~ and 
conditions of the 1987 agreements . The increased pertornance 
standards are required for pajments unde r the new contracts , but do 
not supersede or replace the existing contracts . Hheel.:.~bra o r 
sugge sts that the following clarifying language be added Lo the 
second paragraph of page two of Order !lo . PSC-92-0050- FOF-EQ : 

The negotia ed contract for the north f acili t y 
allows for an additional 4 to 14 megawatts of committ ed 
capacity. The negotiated contrac t for the south facility 
allows for an additional .4 to 7 megawatt~ of committed 
capacity . Each or the two 8o h negotiated contractz 
ra ize the performance requirements for the en~~ 
facilities {-ue-i-1 i-ey as a condition of \'iheel ~21: 
qualifying for thP. committed capaci ty unde r those 
negotiated contracts. Under the 1987 standard of f er 
contract , the North facility is required to operate at a 
70\ capacity factor to rocoivc payments for the committed 
capacity under the contract . This is equivalent to 
providing 31.5 megawatts constantly . Hhile the 
pe rformance requirements under the 1987 contracts arc 
unaffected by the D~'>gotiater' contracts , in order t o 
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obtain payments for the committed capacity . Hunder the 
new contract , the north facility must perfo r m at an 
equivalent 41 . 55 megawatts ~cetYe--any--eap~y 

payments . .. 

The request is consistent with the language o f the contract s 
a nd reflects the Commission ' s intent in its Feb rua r y 18 , 1992 vote . 
Therefore , we find that the requested c larificatio n should be and 
is hereby approved . 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that t.!'le 
Petition o n Proposed Agency Action fi l ed by Sunshine Power 
Corporation is DISMISSED. It is furthe r 

ORDERED that the Reques t for Clar if icution fi led b y 
Hheelabrator North Broward, Inc . and Hheelabrator South Br owa rd, 
Inc . is GRANTED as detai led 1n this Order . It is furthe r 

ORDERED that this docket shall be CLOSED . 

By ORDER of the Flor1da Public Scrv1ce Comm1ssion , this 24th 
day of ]yng , l22Z · 

STEVE TRIBBLE, Director 
Division of Records and Report1ng 

(SEAL) 

RVE 

• 
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NOTICE Of FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commi ssion is required by Section 

120 . 59 (4), Florida St atutes, to notify parties of a ny 

administrative hearing or judicial review of Commission orders tha t 

is ava ilable under Sections 120 . 57 or 120 . 68, Flo r ida Statutes , as 

wel l as the procedures and time limits that apply . This notice 

should not be construed t o mean all r equests for an adminis t rative 

hearing or judicial rev iew wil l be granted o r result i n the relief 

sought. 

Any pa rty adversely affected by the Commission ' s tinal action 

in this ma tter may request: 1) r econsideratio n of the decision by 

filing a motio n for reconsideration with the Director , Divi~ion of 

Records and Reporting within fifteen (15) days of the issuance of 

this order in the form prescribed by Rule 25- 22 . 060 , Florida 

Administrative Code ; or 2) judicial review by the Florida Supre~e 

Court in the case of a n electr i c , gas or telephone utility or the 

First Dis tric t Court of Appeal in the case ol a water o r sewer 

utility by filing a notice of appeal with the Director, Division of 

Records and Reporting a nd tiling a copy o t the notice ol appeal and 

the filing fee with the appropriate court . This 1ili:1q must be 

complet ed within thirty ( 30) days after the issuance ot this order , 

pursuant to Rule 9 .110, Florida Rules of Appcll.lte Procedure . The 

notice of appeal must be i n the form spcc11icJ in Rule 9 . ~00 1 .l ) , 

Florida RJles of Appellate Procedure . 
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