BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Comprehensive Review of the
Revenue Requirements and Rate
Stabilization Plan of Southern
Bell Telephone & Telegraph Company
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ATTORNEY GENERAL’'S RESPONSE AND OPPOSITION TO SOUTHERN
BELL"S MOTION TO STRIKE THE TESTIMONY OF MICHAEL R. MALOY,
R. EARIL POUCHER, MARK N. COOPER AND JOSEPH P. CRESSE

The Attorney General of the State of Florida, Robert A.

Butterworth ("Attorney General"”), by and through his undersigned
counsel, hereby files his Response and Opposition to Southern
Bell’'s Motion to Strike the Testimony of Michael R. Maloy, R.
Earl Poucher, Mark N. Cooper and Joseph P. Cresse filed by
BellSouth Telecommuhications. Inc., d/b/a/ Southern Bell
Telephone and Telegraph Company ("Southern Bell") on November 25,

ACK N3 1992,

A?A\;ﬁmﬁ.. L By its motion, Southern Bell alleges that the Attorney

General and Office of the Public Counsel have filed testimony in

~_this docket to be heard in the January/February hearings which

—~ - tlearly violates Prehearing Officer Commissioner Clark'’'s

} Additional Order on Prehearing Procedure. Southern Bell asserts

él,Lhat the referenced testimony "delves into subjects that have
eéXpressly been reserved for the April hearings, [that the]

/ testimony should be stricken in its entirety and the parties in
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gquestion admonished to file testimony only on the pertinent
issues”.

2. The Additional Order on Prehearing Procedure was issued
on November 13, 1992, one working day before the intervenor
testimony was due, and has been challenged by the Office of

Public Counsel in its Motion for Review of Additional Order on

Prehearing Procedure, filed November 23, 1992. In this motion,

which the Attorney General supports, Public Counsel notes that
"gquality of service" is specifically included as Issue 31 in this
case, as i1s Southern Bell’'s performance under the existing so-
called incentive regulation (Issue 26b) and its request for even
more flexible regulation from the Commission under the so-called
"rate cap regulation" (Issues 28 and 29).

3. While the testimony of Michael R. Maloy addresses the
subject matter of another Southern Bell docket, which is
currently scheduled to begin being heard in April, 1993, it alsco
sguarely addresses the question of whether Southern Bell was
meeting this Commission’s qguality of service regulations during
its over four years of incentive regulation. Prohibiting any
challenge of Southern Bell’s assertion that it fairly met the
quality of service standards during the course of the January
hearings will result in a one-sided performance favoring Southern
Bell’'s assertions.

4. Southern Bell’'s compliance with this Commission’s
quality of service standards and whether there was fraudulent

reporting of Southern Bell’'s gquality of service performance are




also critically central to the issues of whether the
telecommunications company performed reliably and credibly under
the incentive regulation it is now operating under and, more
importantly, whether it should be granted even greater
flexibility and less regulatory supervision under the new
ratemaking scheme it is requesting. Again, Michael R. Maloy’'s
testimony is c¢learly relevant to these issues.

5. The issue is not properly whether the Prehearing
Officer’s order has been violated and whether the parties should
be admonished. Rather, the issue should be whether the
Prehearing Officer’s decisions are subject to challenge by
reference to the full Commission. The answer is that the
Prehearing Officer’'s order is susceptible to challenge and has,
in fact, been challenged by Public Counsel. Until such time as
the Commissicn hears argument on and decides Public Counsel’s
motion, Southern Bell’'s Motion to Strike is not ripe.

6. Lastly, Rule 25~22.048(2), F.A.C. provides that:

Each party shall have the right: to present
evidence relevant to the issues; to cross-
exXxamine opposing witnesses; to impeach any
witness in accordance with s. 90.608, F.S.,
regardless of which party first called that
witness to testify; and to rebut the evidence
presented against it.

Furthermore, subsection (3) of the rule provides that:




Any relevant evidence shall be admitted if it

is the sort of evidence which is normally

admissible in civil trials in Florida or

which reasonably prudent persons are

accustomed to relying upon in the conduct of

their affairs.
The testimony of Michael R. Maloy is relevant to the issues
currently scheduled for hearing in this docket in January, 1993,
Irrespective of whether hig testimony 1is also relevant in another
docket, it should not be excluded in this c¢ase where it is both
relevant and crucial to the central issues.

WHEREFORE, the Attorney General opposes the motion to strike

the testimony of Michael R. Maloy, R. Earl Poucher, Mark N.
Cocper and Joseph P. Cresse filed by Southern Bell on November
25, 1992,

Respectfully submitted this 7th day of December, 1992.

WLIE O,

Michael B. Twomey
Assistant Attorney Gener
Department of Legal Affairs
Room 1603

The Capitol

Tallahassee, FL 32399-1050

(904) 488-8253




CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that a copy of the foregoing has been

furnished by U.S. Mail or hand-delivery to the following parties

oh this 7th day of December, 19%2.

Marshall Criser, I1I

BellSouth Telecommunications,
Inc. {Southern Bell Telephone
& Telegraph Company)

150 S§. Monroe St., Suite 400

Tallahassee, FL 32301

Harris B. Anthony

BellScuth Telecommunications,
Inc. (Southern Bell Telephone
& Telegraph Company)

150 W, Flagler St., Suite 1910

Miami, FL 33130

Rohin Norton

Division of Communications
Fla. Public¢ Service Commission
101 East Gaines Street
Tallahassee, FI, 32301

Doug Lackey

BellSouth Telecommunications,
Inc. {Southern Bell Telephone
& Telegraph Company)

4300 Southern Bell Center

Atlanta, GA 30375

Angela Green

Division of Legal Services
Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

Edward Paschall

Florida AARP Capital City Task
Force

1923 Atapha Nene

Tallahassee, FL 32301

Charlotte Brayer
27% John Knox Rd., EE 102
Tallahassee, FL 32303

Richard D. Melson

Hopping, Boyd, Green & Sams
23 South Calhoun Street
P.O. Box 6526

Tallahassee, FL 32314

Mi¢hael J. Henry

MCI Telecommunications Corp.
MCI Center

Three Ravinia Drive

Atlanta, GA 30346



Joseph A. MecGeolthlin

Vicki Gordon Kaufman
McWhirter, Grandoff & Reeves
522 E. Park Ave., Suite 200
Tallahassee, FL 32301

Rick Wright

AFAD

Fla, Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

Peter M. Dunbar

Haben, Culpepper, Dunbar
& French, P.A.

306 N. Monroe St.

P.O. Box 10095

Tallahassee, FL 32301

Patrick K. Wiggins
Wiggins & Villacorta, P.A.
P.O. Drawer 1657
Tallahassee, FL 32302

Dan B. Hendrickson
P.0O. Box 1201
Tallahassee, FL 32302

Monte Belote

Florida Consumer Action Network
4100 W. Kennedy Blvd., #128
Tampa, FL 33609

Joseph P. Gillan

J. P. Gillan and Associates
P.0O. Box 541038

Orlando, FL 32854-1038

Floyd R. Self

Messer, Vickers, Caparello,
French, Madsen & Lewis, P.A.

P.0. Box 1876

215 S§. Monroe St., Suite 701

Tallahassee, FL 32302-1876

Chanthina R. Bryant
Sprint

3065 Cumberland Circle
Atlanta, GA 30339

Michael W. Tye

AT&T Communications of the
Southern States, Inc.

106 East College Avenue

Suite 1410

Tallahassee, FL 32301

Charles J. Beck

Deputy Public Counsel

Office of the Public Counsel
c¢/o The Florida Legislature
111 West Madison Street
Room 812

Tallahassee, FLL 32399-14G0

Michael Twomey
Assistant Attorney Gener





