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RESPONSE OF THE ATTORNEY GENERAL

The Attorney General of the State of Florida, Robert A.

Butterworth ("Attorney General”), by and through his undersigned

counsel, hereby files his Response to Southern Bell Telephone and

Telegraph Company’'s Reguest for Confidential Classification and

Motion for a Permanent Protective Order. In support thereof, the

Attorney General states as follows:

i. Southern Bell alleges it has provided the Attorney

General and the Statewide Prosecutor with documents and
information for their use in an ongeoing criminal investigation.
Southern Bell further alleges the Attorney General and Statewide
Prosecutor have interviewed Southern Bell employees in connection

“ACK *____yith the ongoing investigation.

lAFA __ﬂ'_- 2.

Southern Bell alleges the Attorney General has used

CAF certain documents and information in this proceeding as part of

the testimony and exhibits of the Attorney General’s witness,

CTR w——michael R. Maloy.
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LEG 3. Southern Bell takes the position that certain portions
H |

LiN _£¢ﬂ£i the testimony and exhibits of witness Michael R. Maloy were

cEn \ pursuant to a c¢riminal investigation in Florida. Southern Bell
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argues, as such, this information is classified as confidential
business information pursuant to Sectian 119.073(3) (d) {sic),
Florida Statutes, and is exempt from the Open Records Law.

4. Southern Bell apparently asks the Prehearing Officer,
Commissioner Clark, to rule the indicated portions of Mr. Malov's
testimony to be confidential proprietary business information
and, thus, not subject to public disclosgure.

5. Southern Bell’'s argument reveals a significant
misunderstand of the purpose of the Public Records Law and a
certaln confusion between the Public Records Law and other
Florida Law allowing certain utility information to be excluded
from public disclosure upon a finding that it meets certain
statutory preregquisites.

6. In short, Section 119.07, Florida Statutes, provides
the public shall be permitted to inspect and examine all "public
records™ at reasonable times and conditions. All such records
must be made available to the public unless there is a specific
statutory exemption stating they do not have to be made available
to the public¢ for inspection and examination. Subsection
119.07(3) (d), Florida Statutes, states:

{d) Active criminal intelligence information and

active criminal investigative information are exXempt

from the provisions of subsection {1).

7. Assuming, for the sake of argument, that Witness
Maloy’'s testimony and exhibits were derived from either active
¢riminal intelligence information or active criminal

investigative information, Subsection 119.07(3) (d}, Florida




Statutes does not say, nor does it mean, that active c¢riminal
intelligence information or active criminal investigative
information is either "proprietary confidential business
information” or that it cannot be disclosed to the public upon
‘the election of the custodian.

8. Subsection 119.07(3) (d}, Florida Statutes is intended
to protect the integrity of on-going criminal investigations by
providing that the custodians of the exempt information do not
have to make it available for public inspection and examination.
The law does not say the custodian of such exempt information
cannot disclose it publicly, if doing so would be in the public
interest and the disclosure would not compromise the integrity of
the active investigation.

9. Section 364.183(3), Florida Statutes, provides the
Commission may, upon a proper showing, find certain telephone
company information to be proprietary confidential business,
which entitles the information to confidential status and
exemption from the provisions of Section 119.07, Florida
Statutes. Although not inc¢lusive, an expansive list of what is
proprietary confidential business information is contained in the
statute. Including such things as "trade secrets”, and "security
measures”, the exclusions are clearly intended to encompass
information described in the'statutory definition, which is:

364.183(3) The term "proprietary confidential

business information" means information ... owned or

controlled by the person or company, is intended to be

and is treated by the person or company as private in




that the disclosure of the information would cause harm

to the ratepayers or the person’s or company’s business

cperations ...

Agide from the fact that Southern Bell attempté to
"bootsgtrap” proprietary confidential business information status
to the allegation that information was derived from an active
¢riminal investigation, the complained-of portions of Mr. Maloy's
testimony are not remotely related to the type of information for
which legitimate confidential classification could be obtained
under Section 364.183, Florida Statutes,

10. The information in Mr. Maloy’s testimony was offered to
assist the Commission in carrying out its responibilities for
seeing that Southern Bell honestly reports it compliance wiﬁh the
Commission’s quality of service regulations. The information is
not remotely entitled to protection as proprietary confidential
business information and no statute prohibits the Attorney
General frowm disclosing the information even if, as alleged by
Southern Bell, it is information which may be withheld from
public inspection and examination pursuant to the exemption

provided by Section 119.07(3) (d), Florida Statutes.

WHEREFORE, the Attorney General of the State of Florida
respectfully reguests that the Prehearing Officer deny Southern

Bell’s Regquest and Motion insofar as it relates to the testimony

and exhibits of Michael R. Maloy.




Respectfully submitted this 16th day of February, 1993.

Michael B. Twomey
Assistant Attorney Gene
Department of Legal Affairs
PL-01

The Capitol

Tallahassee, FL 32399-1050

(904) 488-5899
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I HEREBY CERTIFY that a copy of the foregoing has been

furnished by U.S. Mail or hand-delivery to the following parties

on this 16th day of February, 1993.

Marshall Criser, III

BellSouth Telecommunications,
Inc. (Southern Bell Telephone
& Telegraph Company)

150 S. Monroe St., Suite 400

Tallahassee, FL 32301

Harris B. Anthony

BellSouth Telecommunications,
Inc. {Southern Bell Telephone
& Telegraph Company}

150 W. Flagler St., Suite 1910

Miami, PL 33130

Robkin Norton

Division of Communications
Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

Doug Lackey

BellSouth Telecommunications,
Inc. (Southern Bell Telephone
& Telegraph Company)

4300 Southern Bell Center

Atlanta, GA 30375

Mike Twomey

Department of Legal Affairs
Attorney General

The Capitel Bldg., 16th Floor
Tallahassee, FL 32399-1050



Angela Green

Division of Legal Services
Fla. Public Service Commission
101 East Gaines Street
Tallahassee, FL 32301

Edward Paschall

Florida AARP Capital City Task
Force

19523 Atapha Nene

Tallahassee, FL 32301

Charlotte Brayer
275 John Knox Rd., EE 102
Tallahassee, FL 32303

Richard D. Melson

Hopping, Boyd, Green & Sams
23 South Calhoun Street
P.0O. Box 6526

Tallahassee, FIL,L, 32314

Michael J. Henry

MCI Telecommunications Corp.
MCI Center

Three Ravinia Drive

Atlanta, GA 30346

Joseph A. McGolthlin

Vicki Gordon Kaufman
McWhirter, Grandoff & Reeves
522 E. Park Ave., Suite 200
Tallahassee, FL 32301

Rick Wright

AFAD

Fla. Public Service Commission
101 East Gainesg Street
Tallahassee, FL 32301

Peter M. Dunbar

Haben, Culpepper, Dunbar
& French, P.A.

306 N. Monroe St.

P.0. Box 10095

Tallahassee, FL 32301

Patrick K. Wiggins

Tallahassee, FL 32302

Dan B. Hendrickson
P.O. Box 1201
Tallahassee, FL 32302

Monte Belote

Florida Consumer Action Network
4100 W. Kennedy Blvd., #128
Tampa, FL 33609
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