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.UOU IJ'D n.GUD& I'UBLIC e•D%08 OOIOf%8810. 

In Re: Petition ot Inter.acUa ) 
coaaunicationa ot Florida, Inc. ) Docket No. 921074-TP 
tor Bxpandecl In~rconnection tor ) Pilecl: Decaber 13, 1993 
Alternate Ace••• V~• Within ) 
Local Bxcban9• co.p&ny Central ) 
ottice• ) _____________________________ ) 

8''POBSI BRJIP or GTI PIQRIDA INCORPQRATED 

GTE norida Incorporated (GTBPL) hereby til•• ita Reapon•• 

Brief in thia pt-oceecUng. In accordance vi tb the co-iaaion • • 

Order nuaber PSC-93-1680-PCO-TP, GTBPL will addr••• only one iaaue: 

whether a phy•ical collocation ~~&~~date raiaea federal or atate 

conatitutional queationa EecJ&rdinq t.be takiDCJ of local exchange 

coapany (LBC) property. In ita initial Brief, GTRPL expla.ined that 

a phyaical collocation aandate would be a takift9 in violation of 

both the Plorida and Ullit.ed state• conatitutiona. Ho party baa 

effeot,ively rebutted thia arc)UIIant. 

Moat ot thoae oppoainq GTEFL'• poaition declined to treat the 

conatit,utional takiDCJ• iaaue in any depth, advancinc;r only 

con.cluaory poaition atat ... nta. Interaedia C:o-unicationa of 

Florida, Inc. (IC:I) and Tiae Warner AxS of Florida, L. ,P. (Ti .. 

wa·rner) aade •ONVtuat leDC)thier (tbouc;rh no 110re convincing) 

arqu.aenta. aecauae of their relatively 110re d.et.ailed atat-•nta, 

thia ReaponH v11.1 focua on ICI • • an4 Tiae warner • • cont.antiona. 



I. the PCC • a CO.natitutional Analyaia I a Irrelevant 'A lyaluatign gf tbi• Cgwaieeion•a Aqtiona 

At the outaet, it ia iaportant to clarity the nature of the 

violationa that vil,l occur it thia eo.aiaai.on aandatea phyaical 

collocation. A atate phyaiccal collocation rule would iaplicate 

both atate and federal conatitutional proviaiona (including the 

Fifth ~t of the UDic.d Stat•• conatitution, aa applied to 

t,l\e atatea thz'ou9h the Fourteenth AMndaent, and the Florida 

Conatitution, Article 10, Section 6 and .Article 1, section 9). 

ICI, however, appear• to a1aunderetan4 the interplay of the atate 

and federal aapecta of tbe oonatitutional queation. 

Under ita diacuaaion of the federal conat:i.tutional aapect of 

the t.akinga 1.-ue in thia proceadi09, ICI refer• to the :rcc • • 

analyaia ot ita own deciaion aandating pb.yaical collocation. (ICI 

Brief at 1~-12.) ICI atreaaea the FCC'a finding tbat ita ruling 

doea not violate the Fifth Aae~nt. Any conaideration of the 

FCC • a reaaoning ia, bow•ver:, irrel•vant to the debate about 

conatitutionality of a atau pbyaical collocation aandate. 

Juat: beoaUH the FCC baa requ.ired pbyai·cal collocation dooa 

not aaJca it conatitutionally peraiaaible. AI the Ca.aiaaion know•, 

GTE and a nu.ber of other partie• have appealed tbe. FCC • • pbyaioal 

collocation daciaion on oonatitutional grounda. Tb• 1111 Atlantic 

tel. Qgpptni ... at al. y. FCC· et al., No. 92-1619 (D.c. cir. tiled 

Nov. 25, 1912). A juc!iclal ruling, rather than the FCC'• legal 

oonclueiona. about ita own actiona, will deteraine the conatitution

a.l ity of the :rcc • a Order. 

2 



In any caae, tbe queat:ion for tbia CO..iaaion 1a not whether 

the PCC'a action vaa conatitutionally peraiaaible1 rather, it ia 

whether a atata phyaical collocation aanclate would be lawful. It 

ia not true, .. lei atatea., tbat •it ~ rcc•a plan for .. ndatory 

oollooatton paaAa conatitut;ional auater, then there appear• to be 

no atate GOIIIItit.utional queation triwered by an intraatate 

physical collocation requir-nt." (ICI Brief at. 12.) Even if the 

PCC'a plan 1a bald to be conatitution.al, the validity of any atate 

phyaic.l oollooation aandate would need to be aeparat.ely evaluat-

"·' 
Aa ClfBrL explatn.d in ita Brief, ·t'lo queationa tHrect the 

conatitutional a••--nt at both the atate and federal lev·els: 1) 

Haa a t:aJtln9. OCCNrT.cl? 1 and 2) Doea the &CJency bave the autbor·ity 

to effect aucb a taking? The PCC baa claiaed taking• authority 

under tlw federal eoaaunicationa Act. As diacuaaed in section II. 

B. of tbla Reapona. Brief, thi.a Coaaiaaion will need to cite a 

apecifio florida atatute authori&iJ\9 it to take p·roperty if it 

wiahea to 1.-pl-nt a atate pbys,ical collocation .aandate. Any 

Court of Appeal• rulin; aa to Whether tbe PCC poaaeaaea taJcinga 

power vill have no bearift9 on whether thia Co.aisa.ion baa been 

deleqated taklntJ• aut.hor it.y by the Florida Lec)·ialature. If it ha• 

1 Tille Warner alao appear• confused about tbe nature of the 
conatit.utional inquiry in. thia proceed1J19. Ita aonatitutional 
analyaia conclWS.. that "tbe eKpanded interoonnection polioiea of 
the rcc currentLy being considered by the PPSC do not CJive ri•• to 
federal or atate oonatitutional queationa about takinq or co.nfiaca
tion of LaC ~y.• (Ti .. Warner Brief at 11-12.) The iaeue 
presented in-~ta praoeeding 1• not the federal or atate constitu
tionality ot tba Pee'• actions, but rather the co.natitutionality ot 
a physical collocati on aandate by tbia eo.aiaaion. 
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not been 9ivan thia power, a co .. iaaion order aandating phyaical 

collocati.on v111 violate botb atate and federal conatitutional 

proviaiona. 'l'bia ia true ra9ardleaa of whether the PCC • • aandatory 

phyai:cal collocation 1• ruled conatitutional. GTBPL tbua UrcJU the 

ccmaiaaion to reject any aWJ4)eationa that it can ahortcut ita ovn 

conatitutional &Mlyaia by reference to the PCC'a loqic. 

It. llandatory Pbyaical Collocation Ia an 
QMyt;horiltd Taking Of PriyaSjt Pr9party 

Aa GTIPL diacuaaed in ita Brief, aanclatory phyaical colloca

tion ia a per M p!lya1cal takil\9 of LEC private property tor which 

thia co..i .. ion baa no atatgtory or conatitutional author! ty. 

(GTZPL Brief at 3-7.) The iaaue 1• mat one of juat coapenaation, 

a• aoae parti .ea have argued. Rather, it ia the fundaaental 

quution of Vhether tbe governaent haa the right to take the LECa' 

property at all. 

A. Jlandatoey Pbyaical Collocation Ia 
a rar •• Takina of tb• LECa I Proparty 

IC'I ia correct in atating that for the LBCa to argue that 

unc:latory pnyaical collocation is unconatitutional, they aust 

establia.h tbat forced pbyaical collocation ia a taking. (ICI Brief 

at 12.) Aa GTBPL dtaanatrated in ita Brief, thi• point ia aaaily 

aade. 

"(A] perunant phyaical occupation authorized by 90varnaent is 

a taking vit:hout ra9ard to the public intereata it aay aervt. • 



- -· . 

I.Dretto y. Taleprgppter lanh•tt;an CATV CQrp,, 458 u.s. 419, 426 

(1982) 1 Accord l.tJ,cat y, South caroliM coattal council, 112 S. ct. 

2886, '2893 (1992). • [R)ec)Ulationa that COIIJ)el the property owner 

to aufter a [peraanent) ph:yaical invaaion of hi• property• 

conatitut• a takift() "no aatter how •inute tbs intruaion .• • Lucaa at 

2893. 

Florida courtt bave explicitly recognized thete principlet. 

See t.q., ltprer Sthlt T.y. gf llgrida, Inc. y. Sn-ryindt 

Apart:Mnta AIMAiaya. Lt;4., 493 So. 2d 417 (1986) 1 Deattit tt aJ.. 

y. Shelter Prgpertiu, 457 so. 24 11.10 .(Pla. ltt DCA 1984). In 

Storer, for exa~~ple, the Florida Supr ... court atruck down a atate 

statute giving cable televiaion c011paniet the right to place 

equipaent. and viri119 on apartaent Q011Plex property over the 

objection. ot the p.roperty owner. The court relied on IDretto to 

find an iJI)eraiaaible, oer •• taking on both atate and federal 

constitutional grouncta. It recognized tbat perman•nt pbyaical 

occupation ot another•• property "i• perhapa the aoat aerioua form 

o.f invaaion ot an OWDer•a prope.rty int.ereata.• storu::, 493 So. 2nd 

at 1036. It further confined that "(a] taking retult.t reqardleaa 

of the aize ot ·the occupied area. • Storer, 493 So. 24 at 419. The 

Court rejected. &l'CJUMllt• tbat tbe phyaical invaaion waa only 

teaporary, tinoe the landlord would be required t.o qi ve the cable 

tel.eviaion coapany •exo.luaive po•••••ion and uae of a portion of 

hi• pr·operty• once a tenant requeated aervice. 1sL. at 419. 2 

z AI GTBPL noted in it• Bri,et, a taking vill ha·ve occurred to the 
extent that. an owner· can no l .onger own and enjoy hit property a• he 

(continued .•• ) 
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The invuion of LBC property involved in undatory phy•ical 

collocation 1• undeniably the type of peraanent phy•ioal occupation 

tbat aJIOUftta to a •r •• taking. AI the U.s. Supre.. court ha• 

•tated, •wether a peraanent phy•ical occupation ha• occurred 

pre1ent1 x-elatively few probl- of proof. The plac-ent of a 

fixed 1tructura on land o.r real property i• an obviou• fact that 

will rar•lY be lubjact to di•pute.• Loretto, 458 u.s. at 437. 

Under a aandatory collocation regiae, uninvited collocator• will 

phyaically in•tall tbeir tranaai11ion equipaent within LEC central 

office buildift9•, -intain ·cloainion and control over the portion of 

the. buildinq unwilliDQlY decUca·ted to th•ir exclu.iva u1e, a.nd 

secure ea•-..ta for incJre•• and egre•• through otber portion• of 

the buildifl9 to •J.ntain and repair their equipaent. The uninvited 

phy•ical occupation would be peraanent in the relevant ••nae, since 

it woUld continue tor indefinite duration, once interconnection wa• 

reque1ted. 

2 ( • •• continue4) 
intended. vaylarp y. Dep't; pt JnyirpQMntal Blaulatipn, 601 so. 
24 1223, 1221-31 (Pla. 5th DCA 1992), qitinq penn Central Trantp. 
co. y. cit;y pr 11M York, 438 u.s. 104, 130-31, 98 s.ct. 2646, 2662, 
57 L. Bel. 24 631 (1978). AI a •ignifioant interference with 
property r14)bta, a takinq i• tbUI di1tingui1hed froa .. rely 
consequential injuria• or trivial interference•. au 26 Aa. Jur. 
24 Ellinent Doaain 1 157. 
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1. Tiat warner Hat Mitapplie4 tb• Balayant LAY 

In an apparut att .. pt to pre .. pt arcJUIIantt baaed on Loretto 

and ita prOCJeny, TiM Warner cit•• that daaiaion •• the aol~ le<Jal 

authority tor ita ooncluai.on that aandatory pbyaical coll.ocat.ion 

would not aft~ a taking. ('l'iaa Warner Brief at 6. ) 

Warner•• tortured interpretation of Lorat,to it plainly aitlaading. 

Citing LQr.tto1 Tiaa Warner ttatat that the taking• question in 

this caw• abould be analyzed. by _.na of a tbraa-part balancincJ 

teat. (Ti..e W&rner Brief' at 6.) Thit is an incorrect ttat ... nt of 

the Lgnttg holding. 

Tille WarMr has conveniently i9norac:t the whole point of 

Loretto: that a aultifactor balancing tewt it DQt appropriate in 

c••- of physical occupation. Aa GTEPL baa nota<l, Lgratto affirat 

that a per .. taking will be found in all oa••• where qovarnaant 

action raquir- peraanant, pbyaieal invaaion of privata property, 

regardl-• of tba public intaraata tha.t aay be aarved. After a 

physical invaaion of property baa been found, there it no need to 

conduct any further analyaia. - Patrick: B. Scott, state and 

Loc4l B4qUlatiqn1: Ar• It laina Taken?, Fla. 8. J. , Nov. 1993 at 

89, 90-91. A balanciJMJ t-t will be uaad. onl.Y in ca••• of 

•nonpoaaeawory vovarnaental activity." Lgrettg, 1.02 s. ct. at 

3179. Th• •1-nt of pbytical invation inherent in aandatory 

physical collocation pracludet any credible Arc)Ualnt tha.t it it 

•nonpottetaory. • In lbort, Tiae Warner•• analytia daterv•• no 

attention, since it aitttatea the law that appl iat in ca••• ot 

peraanent physical occupation. 
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2. ICI Haa Ignored the Baleyant LoW 

In contrut to TiM Warner, ICI cite• no law to •upport ita 

poaition that aandatory pbyaical collocation doea not effect a 

taking. IMteact, ICI creat•• ita vwn theory of •occupation by 

consent. • (Ict Brie~ at 14.) Under thia theory, ICI arquea, the 

LECa conaantact to the coapalled oooupa.ti.on. of their property by 

interconnecton becauae of tbe requlatory bargain they atruck long 

ago with tbe atate: tile LBCa would be peraitted a aonopoly and a 

fair rate of ntum on inveataent, vbi.le the co-iaai.on could 

con.trol the UH of LBC facilitie• in the provision of aonopoly 

servioea. XCI further reaaona that beoauae •teleco-unioationa 

facility" ia defined to include real eatate, the COIIIliaaion aay 

coapel LBCa to perait otbera to occupy that propert,y. (iCI Brief 

at 13-14. ) Thia novel lecJal theory ignore• the already exiatinq 

law that reaolvaa the taking· queation. 

GTBPL ctoea not diapute that ita propert.y ia affected with the 

public intereat, and that the co-iasion aay requlate the LBC'a 

facili.tiea and operationa. But it detiea loqic--a• well •• 

eatabliahed 18941 precedent--to ,auqqeat that the State'• power to 

requlate the LBC includ8a authority to appropriate ita property. 

certainly, tbe LBCa never •conaented" to an unconatitutional 

exerci .. of r~latory· authority. 

There ia no exception to the Loretto ar •• rule for property 

owned by a requlatect pul)lic utility. In tact, it ia a longatancting 

principle that tbe conat.itutional protection againat unlawful 

takinqa •applie• aa vall to prlvate property devoted to a public 
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use." Wgqm Union Tel. co. y. PaM. B.a., 195 u.s. 540, 569 

(1904) (cited vitb appl'OYal. in IQratto, 458 u.s .• at 430-31.) For 

e.xaaple, a railroad • • real property ( inclucU.J'a9 ita •ground•, 

station, plattoraa, [and] drivevay·a•) --though used in ita ccm.on 

carrier operationa and •aubjact of rtMJUlAtion in the public 

intereat"--nevartbaleaa •belong• to" the railroad and · ia entitled 

to tbe - conatitutional p;rotection aa any other private 

property. Delayara. L. 6 1. B.B. y. lorriatgwn, 276 u.s. 182, 193 

( lta8) • Daapl~ broad regulatory pow.e:r, the state cannot rely on 

"public intanat• ju•t1t1catiou to und41ra1ne an ovnar•• constitu

tionally proteated property rlqhta. Nortbem Pacific BY· y. North 

Pakota, 236 u.s. 585, 595 (1915). 

The Sup~ court 1 • application of the IQretto principles in 

rcc y. Pla. rqwer COIP·, 480 u.s. 245 (1987), ia particularly 

relevant to tba inat.ant iaaue. That decision held that the Pole 

Attacbaenta Act did not effect a per ae taking of public utility 

coapany property. I.t •treaHd that the Act cUd not give cable 

operator. •any rip·t to occupy apace on utility poles" and did not 

•prob.ibit[] utility coapaniea fro• refusing to enter into attacb

.. nt agr.-nta w1tb cable operatora." 14.. at .251. The court 

explained, however, that tbe analyaia would differ •it the P·CC in 

a future caH required utilitiea, over objection, to enter into, 

renew, or ret.rain troa terainating pole attacbllent agreeaenta. • 

lJL. at 252 n. 6. The key el..ent of coapulaion that. vaa abaent in 

the Plgri4a .rower caH ia, of course, the deti·ning cha.racteriatic 

·of -nclator:y· ph,yaical collocation. 
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Aa CTKPL 4180\laHCS in. i:ta Brief, aandatoiy pbyaical colloca

tion will take away tbe LBC. • right to exelucS.e other• fro• their 

central ott.icea, the core co•ponenta of the teleco-unieationa 

intraat.ructure. (- G'l'BFL Brief at 7-14.) Tbia right to exclude 

otb.era 1• "the 110at ~ntal property right." CAble Holclinaa of 

Ga .• Inc. y. llglfeil Real lat;ate Fund yi. &.t4., 953 P.2d 600, 604 

(11th C'ir. 1992), cert. deniecS, 1.13 s. ct. 18.2, 121 L. Ed. 2d 127 

(1992). SM alaq laiyr Aetna y. United Statea, 444 u.s. 164, 176 

(1979) 1 HiXQD y. Unite4 Statta, 978 F.24 1269, 1286 (D.C. Cir. 

1992). Tbere ia a erucial 4iatinction between "regulation 

affecting one•a ralationabip to tboae yqlynt;arily adaittld to 

property veraua vavarrment aetion cqapellina an owner to allow 

continuoua acceaa to tbird parti ... " Hixqn at 1286 (eaphaaia in 

or.iqinal). sn alto CAbl1 Hqldinaa a·t 6101 X•• y. City of 

EaconcSido, 112 s. ct . 1522, 1528-31 (1992). 

To acc::ept ICI'a azvu-nt that undatory phyaical collocation 

is not a taking, the Coaaiaaion vould need to ignore all the 

relevant lec)al authority. The baaia for ICI • • poaition ia that 

·forced occupation of LEC propert·y by atranqera ia .. rely one point 

on tbe con·tinuu. of the Ca.aiaaion•a requlatory authority. In 

ICI • • view, aandatl4 phyaical collocation :la no dl.tferent fro• 

directing the LEC to allow other coapaniea' tranaaiaaiona to travel 

over ita circuita. 'ftlia analogy between a tranaitory uae of 

electroJDa(Jnetic apectrua and a peraanent phyaioal occupation of 

private property ia inclefenaible. Contrary to ICI '• belief, there 

ia, ind.eed., a fin l89al diat1nction betvean a per •• "takinq by 
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occupation•1 and otber tor.a o.t requlat.ion that do not interfere 

with conatitutionally protected property interaata. 

3. Cglplnaation Will Hot Ayoid a Takiog 

aevuoal partiu appear~ believe tbat any potential constitu

tional prob·l- aaaociated with -ndatory phy·aical collocation will 

be reiMdied if the eo.aiaaion p·rovid.- a tariff -cbani- under 

which LBCa .. , receive aa.e payaent troa collocator~ tor their uae 

ot the LBCa' property. ( Br !eta of: A TiT a.t 7 r FCTA at 4 I ICI at 

11.-121 Teleport at. 5J Ti .. Warner at 11.) Tbia a1"9UJM1nt ahowa a 

fun4aaental ataunderatandinq of basic 18C)al principlea. Although 

the Florich and U.S. COnatitutiona prohibit the taking of private 

property witbout jut cOIIq)eDaation, the payaent ot co•penaation. 

(juat or unjuat) doea not tranafora a taking into ao .. thing elae. 

"The tUJ\Cia.ental ••• quut:ion of conatitutional right to take cannot 

be evacled by o.ftering 'juat coapenaation."' Ba•irez de Arellano y. 

Weillberaar, 745 1'.24 1500 1524 n.95 (D.C. Cir. 1984) (en bane) 1 

vacatld on qtbtr qrqun4•~ 471 u.s. 1113 (1985). 

Further 1 vbile Coapen8Ation ia not at iaaue here, it ia worth 

note that tbia co.aiaaion doea no·t have th.e power to deteraine what 

.is ju•t ooapenaation.4 Tbe .. aaure of coapenaation in takin9• 

5 ICI '• "taking by occupation" ~rainology only attinaa GTEl'L' • 
a~nt tbat .andatory pbyaical collocation ia a per •• taking. 
Lgretto eaphaaiaea throughout that occupation ia the key indicator 
that a taking baa occurred. 

4 The FCC baa al.o acknowledged court holdinqa that the agency 
"does not have pover to deteraine juat coapenaat.ion." 1¥QAnde4 

( conti!'ued ••• ) 
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ca- .ia a Mtter !or the judiciary. •It. ia well aet.tled that the 

dateraination ot vbat ia juat co•penaation for tb.e t.akinq of 

private property tor public uae 'ia a ju.cUcial function tbat cannot 

be pertorlled by the Legialature ei.ther directly or by any ••tb.od of 

indi,raction.•• Qaniela y. stat• Road DIP't, 174) so. 24 846, 851 

(1964), git;ine IMffprd y. Breyarcj, 110 So. 451, 455 (1926). 

It ia alao ai,gni,ticant that the cuato .. ry atandard for 

co~nNtion in taki.ncJ• CAHa ia fair aarket value. 5 "The full 

eoapenaation d-.adld by our ata.te conatitution require• ••• that the 

cond..nincJ authority COIIptnaAte the property owner for the tull 

11arket value ot the property taken. • Dip • t pt Tran•p. y. Fortune 

Federal sayi•• ap4 lpan Aaa•u, 532 so. 2d 1267, 12'70 (1988). 

Under tbia atandaN, a coat-baaed ... cbania tor riiC)Ulatinq phyaical 

colloeatt.on ratea (auoh •• the FCC baa eatabU .. ahed) would be 

conatitutionally unacceptable. 

4 ( ••• continuecl) 
IutercgllMQt.ion with Ipgal 'blgbpnt cgapony racilitiea, Report and 
Order ("Spacial Acca•• bpan4t4 Interconnw;t;ipn Order•), PCC 92-
440, CC Dockat Mo. 91-141, at para. 240 n.559 (Sept. 17, 1992) 
(citing Pla. PpMir Carp. y. FCC, 772 P.2d 1537, 1544-46 (11th Cir. 
1985), rey•d QD pt;har grpund•, 480 u.s. 245 (1987)). The ,FCC noted 
(..iJL.) tbat it baa bean the rule for at leaat a. century that 
deteraination of ca.penaation in taking• caa.. ia tor tbe judi
ciary. Mcmo!MIIb91• llayiqat;ign cp. y. United state•, 148 u"s. 312, 
317 (1893). 

' S••· a.q •. uuiW stat;aa y. 564,54 Acrt• ot rand, 99 ,s.ct. 1854, 
1859-60, 44.1 u.s. 506, 515-517 (1979) 1 Dade County y, General 
WAteryorkl Corp., 267 So. 2d 633, 640 (1972). A -rket-baald 
atanc:tarcl .factora in all el .. anta that would be conaidarttd i.n 
negotiation. betWeen a willing buyer and a willing aeller. Boord 
of CoM. n Of lt;at;a Iyt;it;ut;ipnl y I Tallaba•••• "'* and Trult co I , 

100 so. 2d 67, 61 (Pla. 1at DCA 1958). Aa the CO..ia•ion knowa, 
GTEFL baa advocated a aarklt approach to daterain1nq floor apace 
prieta for pbyaioal collocation. (CTBPL Brief at 31.) 
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.,...___..._ ----~ 

B. 'rhe ca.aiaaion Baa No Authority to 
S'•U t;bt LICI' 2riyate Prqperty 

Tbe takil\9 of private property 11 •one of the 1101t barab 

proceedift91 known to tbe law. " layc01. Inc. y. Doyntq.m Dllyel0p

Mnt Aut;bprity pf tbe City of Port 14uderdtle, 315 So. 24 4!51 

(1975). A8 audl, the Supr ... court ha• long held that atatutea 

aball not be react to deltcJate tbe power to take property unleaa 

they do 10 "in expz-.a bra. or by neceaaary iapllcation. • We1tem 

Yni0n Tal. co. y. boo. R.I., 195 u.s. at 569. Sg al10 Beqi0 nal 

Rail Reorgloicatiqn Agt; cay•, 419 u.s. 102, at 127 n.l6, 42 L. Ed. 

2d 320, 95 s. ct. 335 (1974). Florida court• have repeatedly 

continted that no atate avancy or private entity aay t.a.ke property 

in the abaenc. of a apecitic atatutory delegation of authority. 

Diltr-ict Bgard, pf ftpa1;- of the DavtoM M•gb r.guuoity College 

y. Allen, 428 so. 24 704 (Fla. 5th DCA 1983) 1 111 al10 21 Pla. Jur. 

2d Eainent oo.&ln 1 • and ca1t1 cittd therein. An a.gency aay 

exerciH taklDCJ• autbority •only in coapliance with the atatute 

giving it IUCb paver.• S'Oiohatchtl Gaat Prlllryt. Inc. y, Central 

and Sputbem Pla. llqpd control Diatrict, 265 so. 2d 681, 683 

( 1972) • Any auch atatute will be atrict1y conatrued\ a.gainat tht 

agency aaaertinc) the taki1191 power. Nye y. City 0 f Ocala, 608 So. 

2d 15, 17 (1992)1 Tolobatcb••, 265 so. 2d at 682; Breit y. Jocklon

yille lxQreiEKAY A»tbority, 194 so. 2d 658, 660 (Fla. 11t DCA 

1967), ott•d per quriaw, 202 so. 2d 749 (1967). 

Parti.. aupportinq a phyaical collocation rule believe that 

evan if tbia ~~ r ... nt vorkl a taking, the taking ia within the 

co-iaaion'• atatutory authority. To thia end, T•l•port contends 
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that •[e)ve.n if [aandatory physical collocation) vera deterained by 

a court to be a taking, the Florida Ccmaiaaion baa the aaae 

authority •• the rcc· to order collocation for a public purpose.• 

(Teleport Brief a.t 5.) Tille Warner atatea that if' •taJcift9• claiaa 

prove Mri torioua, • 1 t ia nevertheless •unquestionable tbat the 

PPSC tbrouqb Cbapter 364 aay require interconnections or even 

require phyaioa.l occupation to iapl~t the public good.• (Tiae 

warner Brief at 10.) Aa noted, ICI believes that t.he •taking• of 

the LEC 1 a property ia •a tundaaental part of the requlatory bargain 

of Chapter 364. 11 (ICI Brief at 15.) 

Despite their conviction that the Ccmaiaaion baa the l .eqal 

autho·rity to eoapal physical oceupation of the LEC 1 a property, no 

party citea any provision expreaaly conterritic) takift9• power on the 

VaCJUe, general references to Chapter 364 do not 

aatiaty the legal iaperative of apecific delegation of authority. 

As GTEFL pointed out .in ita Brief, the Legislature baa conferred 

takings power ~n nuaeroua atate aqencies and other entiti••. 6 In 

all of tbeae caaea, the delec)ation ia explicit and UNUibiquoua. 

The pover ia carefully circ:naworibed to allow takincJ ot private 

6 See. e.g., t.ba following sections of the Florida Statutes 
(1993): 361.05 (authorilinq natural gaa coapaniea to take property 
for pipelinaa and vorka)l 373.1961(7) (grantinq takinqa power to 
governing boarda of water aanag-ent districts) 1 235 . 0!5, (giving 
school boards the riqbt to take property for school purpoaea) 1 
155.15 (pe.raitting count! .. to take property for hospital purpos
es); 421.12 (qrantinC) houaing authority the right to tau property 
for alua clearance)l 361.07 (qivinCJ entities operatinq sewer 
ayat ... the authority to take property)J 333.12 (9iving political 
subdivisions the power to take property for airport purpoaea); 
337.27 (allowinCJ Departaent of Transportation to u~e -inent do.aain 
to establish and aaintain highway syat ... ) 1 250.40(9) (penlittift9 
the Araory Board to take property tor military installation•). 
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p.roperty only for tbe public purpoa.e apecitied in the atatute. 

Baaic principl .. ot •t:atutory eonatruc:ticm co.pel the conclusion 

that the &b•ence ot any statute expreaaly qranting the ca.aiaaion 

the power to take property ... na that no auch authority exiats. It 

the LecJi•lature bad intended to canter takinqa power upon the 

·Coaiaaion, it could eaaily have done 101 aa it baa in ao .. ny 

other i'na~.7 

1. Tbe Power to Jte9ulate in the Public In.tere•t 
Dge• Hot; zng1w•• t;hl light t;o T•u rriv•te rroaru 

The ca.at•sion abould reject any contentions that eo.aission 

authority to o~r expaD4ed interconnection M~Gessarily iapli•• the 

power to COJIP4Il occupation of the LBC • • property. For inatance 1 

" ( B] JICPinded interconnection 1• in the public 

intereat 1 and raquirincJ it is within the CO..iasion•s statutory 

authority. Jlant!attng physical collocation, therefore, gon•titut•• 

7 It la, aoreover, •a tundaaental canon ot atatutory construction• 
that •court• IIU8t avoid any statutory interpretation which creatu 
aubstantial eonatitutional ditticulti••·• t:ehle Bgldinaa, 953 F. 2d 
at 602. 191 alep. e.g., fri•by y. Sghultz, 487 u.s. 474, 483, 108 
S. Ct. 2495, 25011 101 L. Bd. 2d 420 (1988)1 Unitt4 Stat•• V• 
Brgwn, 731 P.2d 1491, 1494 (11th oir. 1984). In Cthle Hpldinge, 
the Court va• uk8d to rule on cable coapani .. • author! ty 1 under 
the 1984 cable Act, to CQIIP81 access to the interior• of apart.ent 
building•. '!'be court rejected a conatruotion of the Act that would 
bave peraitted IRaab acoea•, relyin9 heavily on tbe tact that aucb 
an interpretation would rai- -rioua constitutional probl- under 
the Fifth ~t 'l'akin;• Cla~~ in aocordanca with Lpratt;q. 
Because tbe Ulbi9UOUS l&ft91189• at isaue could be conatrued vitbout 
raisiDCJ constitutional probl-, tU COUrt vaa bound to do .a. 
Tbia rule dir.otly appli .. in the !natant oa.e. 'ftle co.aission ia 
obliqed to reject contentiona that any provision of Cbaptar 364 
iaitllie• takiDCJ• autbori ty 1 because aucb u interpretation would 
raise conatitutional concerns. 
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lawful 90VernMntal requlation .• • (PCTA Brief at 4.) Thi• lOCJioal 

leap i• l .. ally untenable. 

G't&PL baa not diaputed the Coaaiaaion'• authority to deviae 

apecial acce- interconnection rule•. (CTEPL Brief at 3.) To thia 

end, GTZPL recotniae• the co .. iaaion•a power to take action• to 

-intain and enhance thia State • • tele=-unicationa infraatructure 

and to foeter eo~~petition and iMovation. (Ala Brief of ICI at 9-

10, git.!N 11 364.01., 364.03, '364.15.) But the power to r~late 

in. the public in.tere•t •iaply doe• not iaply the pover to take 

private p:r-operty. If it cUd, every requlatory aqency would have 

authority to confi•cate t:be property of the buaineaaea it requ-

latea. eo.i••ion reliance on it• v•neral requlato:ry power•--

rather than epecifirc atatutoey autborit.y--to qround taking• power 

would be. an exceptionally broad and unprecedented exerciae of 

cliacretion. 

2. Authority to Order Connection• Between Carrier• 
Dol• Not Include Aythority to Take ProptrtV 

In their Briefa, Tiae Warner and ICI aention Florida Statute• 

allOt ion 364 • 1·6 • (Ti- warner Brief at 7-8; ICI Brief at 10.) 

Becauae GTZPL expect• aa.e pa,rtiea' Reaponee Brief.a to .fooua aore 

cloaely on tbl• aection in an attempt to aupport a aandatory 

phyaioal eollocatJ.on rule, ao- diacu•aion of the provi•ion i.a 

warranted here. 

seet.1on 364.16 ata.taa: 

WheneVer the recm.iaaion finda that connectiona 
betw'Hn uy two or aore telecoiiiiUfticatio:na coapani••, 
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whoae linea fora a continuou. line of co.aunication or 
could be aade to do ao by the conatruction and aainte
nance of auitable ocmnectiona at ooaon pointa, can 
reaaonably be .ada and efficient ..-vice obtained, and 
that •ucb conneotiona are neoe8Nry, the ca.ai•aion aay 
require aucb ocmneation. to be aade, aay require that. 
teleco.aunioatlona HrYlcea be tran.ferred, and aay 
pre•cribe tbroutb linu and joint rate• and cbal'9 .. to be 
aade, Ullecl., obeerved, and in force in tbe future aD4 fix 
the rate. and cbar9ea by order to be Hrved upon the 
c011pany or coapani .. affected. 

Thia prov1•ion enabl .. tbe cc:.a1•aion to order carrier• to 

provide electronic traiUIIli•aion 11nk8 with other oarriera. Since 

ita initial adoption in 1913, neither tbia CO..iaaion 1\or a.ny other 

entity haa auggeated that it enco.p&aaea the co.pelled phyaic:al 

occupation of one carrier • • property by another. 

Nor can it .be argued tbat aection 364 .16 (or any othe.r Florida 

Co<:l.e p.roviaion) neoeaNrilJ" illpli•• co-iaaion authority to ord.er 

mandatory phyaic:al collocation. 

authorized to require connection between carrier•, there ia no 

basia for the fUrther int•rence that it aay freely· i•ple .. nt 

lntercoMectiona by ot'deriftCJ the peraanent phyaical occupation of 

LBC ·property. Mandatory phyaical collocation ia not neoeaaary to 

acbiave tba aa"rted pro-coapetitive goala of expanded interconnec

tion. Indeed, two of the five PCC co-iaaionera expreaeed doubt 

that IUU'ldatory phyai~l collocation waa even uaeful, •uch leaa 

neceaaary. 1 All GTEPL diacu.aed in ita Brief, expanded interconnec-

8 In .addition to raiainq the aerioua conatitutional concern• 
aaaociated with a pbyaical collocation aandat.e, Chairaan Sikea 
noted that tba PCC'a expanded interconnection Order failed to 
explain •vbat probl- tbe co-iaaion ia att-ptinq to r-olve" by 
raquiriftCJ phyaiaal collocation. Special Acc;a•• lxpandec! Intercon
nection Order, Slktl StateMnt. C~iaaioner Quello likeviae 

(continued •.• ) 
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tion ia beat aaaoapliabed through neqotiated arrang .. anta, rather 

than an inflexible requir ... nt of either phyaical or virtual 

collocation. (OTBPL Brief at 7-22.) 

Section 364. 16 cannot aupport a undatory pbyaical collocation 

order tor another reason. Tbe couiaaion baa accepted a etipula

tion aaong all tbe partie• in tbia proce~ing that any entity 

ahould be allowed to interconnect. (Stipulation on Iaaue 9.) b 

diver .. intereata have pointed out, it would be u.nd.eairable and. 

probably infeasible to try to draw functional diatinctiona -ong 

potential intercanneaton. However, aection '364.16, by ita teras, 

.. power• the Ca.iaaion to order connection• only between "telecoa-

aunicationa coapaniea." It the co .. iaaion purport• to order 

phy·aical collocation on tbe baaia of aection 364.16, it would 

therefore have no choice but to .inatitutionali&e thea• artiticial 

distinction• in ita expanded interconnection rulea. 'l'b.ua. for 

exaaple, end. uaera, cable tel•vi•ion coapaniaa, and. .finua aerving 

only other teleco.aunica.tiona coapaniea would. be denied. the riqht 

to interc~nnect, because they are not conaidared to be teleco .. uni

cationa coapani .. under the atatute. a.. I 364.02(7), Fla. Stat. 

(1993). No aaount ot crNtive atatutory conatruction can avoid the 

explicit liaitation of aection 364.16. 

Finally, any interpretation of Chapter 364 to find takinqa 

auth.ority would produce absurd reaul ta never cont .. p·lated by the 

State Legislature. l"or ex:aaple, i .f thia couiaaion authorize• 

•c ..• continued) 
stated tbat phyaical collocation "could vall be a aolution in. 
s<~rch ot a problaa." 14.., Quallo Stata .. nt. 
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peraanent physical occupation of LIC central offices, it will 

preauaably or4er t:be LBCa t.o file tariffs res~linq a c~rcial 

real estate lease. 'l'beae tariffs would include ch&l"CJ•• for aueh 

non-ccm.unicationa aervicea as ,floor apace, rental , labor and 

JIIUlteriala eaployed in building out partitioned apace to tb.e 

colloca.tor'• apecificatio:na, heating, ventilation, cooling, and 

electric power. To describe this result as odd is an under-

stateaent. 7t converts teleco.aunicationa coapaniea into real 

estate lancUorda, .forcing thea to tariff it- that cannot be 

characterized as co.aunicationa aervicea under . any co..on-••n•• 

aeaninq of that terJt. Tbia result cannot have been what the 

Leqialature enviaio:ned Vben it enacted Chapter 364. Certainly, 

there is nothing in the leqialati ve history to aupport the strained 

analysis that vou1cl be necessary to aanc,tion aandatory phyaical 

collocation. 

III. Negotiated Interconnection Ia the 
Only WAY to Ayoid Con•titutional Violations 

Because this Ccmaiaaion lackl the re.quisite •pecific authority 

to take the LBC'a pri'vat• property', a aan4a.tory physical colloca

tion cannot aurvive a constitutional challenge. The only way to 

avoid. constitutional probleu and a costly and protracted appeal is 

to pe,rmi t LECs and interconneatora to deter~~ ina together Wbet.."ler 

expand~ interconnection vill be furnished through physical or 

virtual collocation in a parti,culaz:" instance. This approach 

cir~~•vents any constitutional concerns bacauae collocation teraa 
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will be volunt.a~ily nec)otiat.ct, rather than fo.rced upon the 

partie•. Aa GTBFL pointed out in ita Brief, a policy of negotiated 

arrang-enta vill ainiaize tbe potential diaruption if the FCC'• 

11andatory collocation tulihiJ ia atruck down on appeal, aa the 

company believe• it will be. Nec)otia.ted collocation configuration• 

would r-in in place, vbile coapelled ph.yaical collocation 

arranq-nt.a would be aubjeet to di-ntling atter the phyaieal 

collocation aandate ia overturned. (GTEPL Brief at 7. ) 

As GTEFL diacuaaed at length in ita Brief, negotiated 

collocation ia auperior on policy, aa well aa legal, ground•. 

(GT.BPL Brief at 7-22.) Tbe fact that phyaical collocation 

arrang•-nta exiat today in Florida 1 in the abHnce of any .. ndate 1 

disprove• any arguaent tbat a pbyaical collocation rule ia 

neceaaary to enaun fair negotiationa. 
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IV. CQnglutign 

GTBJPL1a conat.itutional arcJU~~enta are aound and bated on tiraly 

ettabliabed legal precedent. In contratt, partiet which favor 

aand.atory phyaical collocation have been coape~lled to invent novel 

legal theoriet and aitehar acterize applicable law in an effort to 

aupport tbeir poaitiona. Their conatrained. analyaet cannot conceal 

the tact that aandatory pbytical collocation it a taking· ot private 

property tor Vbicb tbe Coaaittion bu no authok .ity. If tbit 

Caaaiaaion deterainea tbat expanded interconnection it warranted, 

the only aoeeptable oourH tor both legal and policy reasons it to 

perait LBCI and interconnecto" to nec)otiate their own collocation 

ar~ang-nta. 

Retpe.ettully tubaittecl on December 13, 1993. 

By: 
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Poat Office Box 110, MC 7 
Taapa, Florida 33601 
Telephone: 813-228-3094 

Attorney• tor 
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QII!J:nc:a.n or IQUQI 

1 IIBREBY CD'l'Il'Y that. a copy of GTB Florida Incorporated'• 

Reapon•• Brief in Docket Mo. 921074-TP wa• •ent by u. s. aail on 

Deceaber 13, 1993, to the partie• on tbe attached 1 i•t. 
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