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Dear Mr. Tribble: 

Bnclo..S for filinc) pl .... find an ori9'inal and fifteen copiea 
ot Tiae Warner'• AX8 of Florida, L.P.•a and Plorida Cable 
Televiaion Aaaociation, Inc.•a Joint Additional Poathearinq Brief 
for the above-referenced clockat. You vill alao fineS a copy of thia 

V l etter encloaed. Pl .... date-ataap tbia copy to indicate that the 
-).-~original vaa filed and return to -· 

If you have any queationa regardiD9 thia aatter, plea•• feel 
free to contact .. • Thank you tor your aaaiatance in proceaainq 
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Reapecttully, 

PINNDfGTOlf, RABEN I WILKINSON I 
CULPEPPER, DUNLAP, DUNBAR, 
RICIIICOND ' P'RENCH, P.A. 

rL~.~ 
P~M. Dunbar 

cc: All partie• of record (V/ encloaurea) 
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BxcbaftCJe CGIIpany central ) 
Officaa by Intemaclla ) 
ccmaunicationa of Plorida, Inc. ) 

------------------------~--> 

Docket No.: 921074-TP 
Piled: Dacaaber 13, 1993 

~.J&~~~AL 
~ILE tOPl 

n.qema as1 flltJUIJOW UIQQUUOJI• JIQ, 

T~ Warner AxS of Flori da, L.P. (•T1- Warner•) and Florida 

cable Televiaion Aa.ociation, Inc. (•PCTA•), purauant to Florida 

Adain iatrative Code Rule 25-22.056 and Order No. PSC-93-1680-PCO

TP, joi ntly aWait the following Additional Poathearing Brief in 

the above-captioned docket to the Florida PUblic servi ce co-iaaiora 

--...1.-aaion•) • Tbe diacuaaion infra reaponda to the 

Ccmaiaaion • • requut for· Additional Poathearing Brief a ··on the iaaue 

of· vbet.bar a pbyaical col locati on .. ndate '"·•1-• federal or atate 

conatitutional queat.iona revarding the taJc:bXJ or contiacation of 

local excbaJVJ• cc:.pany property. 

I . Ill ILQIJDI, 1mm COQII Ql QJCDfiD 
.,.. Qc::l DIJMI QMII IIOJILQ II 
MMDP IX Dl J,MIL IIMOIJIG JMHIID u 111 mm mru smm ggqaz 11 
Mit'"!' r. m.rpprwprg .,.,.. c:arv 
Q?IP. 

The local exobancJe coapaniea ar9U• that a phyaical co.l .location 

ll&lldate 4oea rai- a conati t ut i onal queation of taJcinq or 

contiacation of LaC property. (Beauvaia T:r. 333-334 ; Denton Tr. 

4 18). This arvu-nt 1• without .. rit, and ahould not be adopted by 

the ca.ataai on. (Cenia Tr. 606) . 

DOCUMENT Nl: "iH.R ·DATE 
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•. , .. "'-- * 

In eval•tinv tbia iaaue, tbe LBCa have correctly atated that 

there ia no Deed to pezotora aeparate atata and federal analyaea on 

tbi• 1•-· llf:lllfaYer, tbe LBCa bave looked to incorrect precedent 

and bav. a1800ftatzued •t.aJtirMJ•• lav in their analy-• concernirMJ 

phyaiaal. oolloaatioa. fte Plorida &upr- court baa expl.icitly 

l"Ulecl tbat: ROll JbY•lcal tald.nqa iaauea auat be governed. by the 

l_,al rMRniDJ ...-alpted by tbe united Statu Supr- Court in 

Loretto v. !'ale~ •an~uattan CA'l'V corp., 458 u.s. 419, 102 

s.ct. 3164. 73 L.JD. ad 168 (1912). sea generally: Storer Cabl• 

r.v. v. su-&w.t.r. ~t• 493 so. 24 417, 419 (l'la. 1986). 

Iil aaalraina vbetber a pbyaical takint~ baa occunect, the 

Jio.EWtto deolaion baa undated 8\lch ca-• be evaluated tlu"OUCJb an ad 

hoc, .tactual inquiry of 1 

1. ~ eoonoaio i.,aat of the regu1a~ion1 

a. 'lila uUtlt ~ vbich it .tnterterea vith 
inveat:t.nt:-~ upeatationa1 and 

3. ~ abaractar of the govern.ental action. 
, 

LOretto v. l'e.l~ ' lfanlaatta CM.'V Corp., 458 U.S. 419, 102 

s.ct. 31M. 73 L.ID. 24 161 (1182). Aa atated in ~e initial 

poatbearing IK't.t aubaitted by Ti .. Warner, phyaical collocation. 

as undated by tba PCC and u tentatively proposed .by the partie• 

in PP8C Docket 921074-'l'P, aurvivea theae three el-nta an.c1 doaa 

not 9ive ri- t» an uncoft8ti.tutional pbyaic.al takinq of LBC 

property. ( cania Tr. 605-606) • 

- 2 -



a. • 1pnwrn" pw11Jc D'' ••111M,.. 
WI 'I!I!I.W''DUQI 01 Ill IJIUPID 
m•e-e••a:rcw IQLJCJ. 

Firat, a ..ndatory LBC phyaical collocation arran(Jeaent doea 

not cauae aipif1ca~~t aconoaic iapact vbicb give• r ·iae to an 

unco·natitutional pl\yaica.l taking. Phyaical collocation, a• aet 

forth ~ tU .roe and u currently bei119 oonaid.ered by the PPSC, 

allowa LBCa to reoover fraa int.erconnectora tbe coat• of providing 

expanded interconnection HrYicea plu reaaonable overhead 

loadinga. (Kouroupaa Tr. 252). In addition, expanded 

interconnect.ioa, aa r~nde4 by the rcc, allowa increaaed 

pr.icing fluibillty for LICa to coapet.e for any cua~o .. ra and/or 

un.icu vblcll MY be aerved or off'ered by interconnectora. LBCa 

al•o enjoy a guarant..ct coat recovery and profit aarc)in in their 

tariffs vlllch baVtl; been approved by the PPSC. Aa a reault, no 

rational arvuaent can be aa4e that expandad int•rconnaction will 

cauae alpltlaaot econca.la J....-ct on LECa which would qive ria• t .o 

a total las of tbelr lnveatae:nt or the value of their property 

whicb ia uaed under an axpand.ed interconnection arrang-nt. 

a. - WI ""N!D'P lftR"'OIFIJOI IOLICJ Jl M 
llfi''JQI Ql lllfriiQ LIP JIIQI 
• ..,.,, IIPMQD1 ;1 IQJJU) UIOOIIOMU 
DIIQ Dill lpiiQII IQIQDIIOII• 

In addlt.J.,on to being unable to .. et the r4tquiaite econoaic 

iapact teat, LICa are unable to aa .. rt that expanded 

interconaecticm baterter .. with their reaaonabl• inveataent-baclced 

expeat&t:lona u a ~ carrier. 

statutea, atatea tbat: 

- l -
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bary teleco.aunicationa coapany aball upon 
reaacmable notice, furniab to all peraona Vho aay 
apply tberafora and be reaaonably entitled thereto 
auitabla and proper tel~ications facilitiea 
and oonnectiona for talecoaaunications aervicea and 
turnt.b tal~icationa aervice aa d ... ndecS upon 
tae tan. to be approved by the co.aiaaion. 

section 364.03, Florida ftatutea (1991). Aa a reault of thia 

legielative .. ndata, LICa and other teleco~icationa co•paniea 

vi.th1n tbe State of Plorida awat incorporate into their inveablent

backecS expeotatlana tbe pote·ntial ot interconnection• and 

interconnection an"aft9_.,tll WhiCh aay be ordered by the FPSC. 

In addition, a.ation 364.16, Plorida Statute•, atatea thatc 

Whenever the CODiaaion f inda that connectiona 
between any two or aore teleo~unicationa 
ac.paaia•, wboM linea fona a aontinuoua line of 
02 •niaatian or could be ude to do ao by the 
~ian or .. int.enance of auitable connection• 
at a c on pointe, can reaaonably be .. de and 
effiaient aervioe obtained, and that auch 
aonDaGtiona are necaaaary, tbe CO..iaaion aay 
requin 8UCb ~iona be ude, uy require that 
talea: Jniaationa aervicea be tranaferrecS, and aay 
preacribe tbrou9h linea and joint rate• and charge• 
to be .. de, used, obaervecS, and enforce in the 
future an4 fix tbe rate• and . ohar9•• by order to be 
MrYed upon the caapany or coapany • • affected. 

section 364. 16, Florida Statut.. ( 1993) • Tbia aection further 

clarifi .. tbat the r-aonable inveataent-back.S expectat.iona of all 

tel~ioa~iona oo.paniea operating within the State ot Florida 

.auat inclUde the potential of interconnection arr·anqeaenta which 

could link tbe natvorta of two aeparate teleca.aunicationa 

coapa~i... Tbia interconnection and linkint of network• between 

taleoc•llllioat.iona C"CCIpplntea ia praciHlY Wbat ia beincJ conaiderecS 

in tbe expanCied i.ntuoonnection docket. T'be exiatence of theae 

lava a4v1.. all prudent bua1neaa .. n of the poaaibility of 

- 4 -



There tore, v itbin the State ot 

Plor.icla, LBCa aay not r .. aonably aaaart that the interconnection 

illpl~Ud by tbe rcc and under conaideration by the FPSC 

interteru with reaaonable i .nveataant-bac:ked expactat.iou !la 

anvia.ioned .by tbe Lor.tto court .• 

o. mypm mpn••IQ'IJQI 

Finally, L1IC8 in tbe !natant caM are unable to aaaert that 

tbe cbara.ct.r ot tbe governaantal action giv·ea riae to an 

uncout1tut1onal takint aa enviaioned by the Loretto court. The 

Loretto court •vr- tbat the rapid develop~~ant and aaxiau. 

pen.tration of a ~ication network Which baa iaportant 

aduca.tional and COIIIIUnity aapacta aervea legitiaata public 

intereata. Loretto, -'58 u.s. at 426, 102 s.et. at 3170. In 

corulider.ing; tbe queation ot whether a governaant action riaea to 

the level of an uncxmatitutiona.l phyaical taking, the Loretto court 

atated •• tollowas 

Tbe court has often upheld aubatantial regulation 
of an owner•• uae ot hi• property where deeaed 
neoeaaary to pra.ote the public intereat. At. the 
- tille, we have long conaidered a phyaical 
intruaion ~ a governaent to be a property 
r .. triction of an unuaually aerioua charactet- tor 
tbe purpoeea of tbe taking• clauae. our caae ia 
further ut.bliahect that vben t.be phyaical 
intzu.ion reacbea the extr- to~ ot a paraanent 
pbyalcal occupation, a taJtift9 baa occurred. rn 
aucb a caae, the character of the goyern•nt actign 
not; gnly ia ap iapqrt.apt fagt;qr ip reaglyina 
"'Wth•r Ua• agtion vprka a takina. but alao ia 
detrerpipe4 I 
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Loretto, 458 u.s. at 427, 102 s.ct. at 3171. 

oeapita tbe ~·• Jaarabftella, it clarified :ita atat~t by 

atati~MJ that s 

A takiDg •Y 110re readily be found When tba 
int:erfennca vitb property can .,. cbaracteriaed •• 
a pbraical invaaion by 90varnMDt than vben 
!Dtertennae u-1- fro. 1QM public blnetit 
a41gat;hw the JaeMCit;a ep4 bur4eg of 9QPD•ic life 
to w=zt;e pe -· m gpgd. 

Id. (BIIpbaaia aupp1ied) , c:ttbag to .PeDn caual t'raupo.rtat1on v • 

• .., rork cJty, 431 v.s. · 1o4, 124, 91 s.ct. 2646, 2659, 57, L.Ed. 2ct 

631 (1971). 

Within tbe aontext of the !natant caae, expanded 

interconnection la paaed to a4'uat the benat ita. and burden• of 

econoalc life to prOIIOta tbe co.aon 9ood by ruovinq the 110nopoly 

control of l .ocal telac:oaaunicationa. The benefit• of coapatition 

in tba tel·-oo..anicationa IIU'ketplaca are cl .. rly evident aince tbe 

divesture ot ' ue. (Kouraupu Tr. 4 3 7) • 'l'be prevalence of 

affordable ouat•ar ~ equis-ent and lonc)-cUatanca aervice 

are tvo of tbe .any benafita at-ing froa telecoaaunicationa 

'1M adjuatlnt of' benafi ta ancS bUrclena o.f aconoaic 
• ( 

life to pra.ote tba oci•on CJOOd are alao acboed in Cbaptar 364 of 

tba Florida lt.atutea, Vbich require• thatz 

~e ca.aiaaion &ball ancoura9e ooat-eftactive 
teabnolOCJioal innovation and CA~~petition 1n tbe 
taleoct&JDiaationa industry if doinq .a vill 
baDafit tM public by aaJdnq 1104ern an4 adequate 
taleaa•uniaationa aervicea available at raaaonable 
pricu. 

section 364.0l(3)(c), Plorida St.atutea (1991). 

- ' -



interconnection docket 

i.pleaentation of tbe 1-wiala~ive aandatea to :proaote ca.petition 

and facilitate in.xpenaiva and advanced teleco.aunicat1ona Hrvice• 

to citiaan. of tba State of Florida. Tbeae legialative directive• 

coabined wltb the Loretto court•• interpretation of tbe phyaical 

takinga ia8Ue equate tbat expanded interconnection doea not give 

riae to an unconatitutional taki119 or contiaca'tion ot LBC property. 

Tile LBCa polnt to the outcoae of Lontto and Storer Cable T.v. 

aa a tea~ to tbe conat1tut1onal infiraitiea of the propoaed 

expanded iDterocmnection policy. Theae oaaea, however, do not 

involve oo..on carrier• or go,vernaental rWJUlation of co-on 

carriere. 'l'bla difference auat be tbe crux of evaluating tbia 

iaaue. fte Florida 8Upr- COurt baa atated that: 

A lavtul 9overn.ental regulation of the 
aervica of eo11a0n carrier•, though it aay be " 
burden, ia DQt a violation of conatitutional 
ritbta to acquire 1 po••e••, and protect 
property 1 to due proceaa of law, and to equal 
protection of the lava, aince tboae vbo devote 
their property to tbe uaea of a co.aon carrier 
do 80 Abject to tbe right ot goverrmental 
regulation in the intereat of tbe coaaon 
welfare. • • • Even vbere a particular 
revala~ion cau.aa • pecuniary loaa to the 
carrier 1 it it ia reaaonable with reference to 
tbe juat ~· of the public to be affected 
b7 1~, and it ~ not arbitrarily t.poae an 
~le bUrden upon tbe carrier, tala 
cm;t!f!:t;';f = J:!!Jt\\:. of prgperty. 

so. ad 4.3 (Pla. liOt). It 1• unqueationable that the expanded 
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..,.---

interconnecti-on policy propo••d by thia co-iaaion ia in the 

interut of the ccmaon welfare. Aa aucb, the Florida Supreae Court 

haa claarly c2ictatad tbia requlat1on ia not a taking of property in 

violation of either the federal or atate con•t1tut1ana. 

%11. WI DOIQIID IQIIDID JftDQOII~JOI 
IQieiCI pou Q UQL&!I Dl QIIIQI 
••JtiUQII or .,... CIIJIZIQIIQI 11 nu 
W LD WILL IIQIM JJliZ QQIIIIIAUQI 
1111. 111 'D'UD v•• or Dl'' DOPIUX· 

While the Loretto ana.lyaia point• out that no taking occur• in 

th.e inatant. caH, it •uch ta..kint• claw prove aeritor ioua, they 

au.t atill fail u expanded interconnection ia a lecj~itiaate uae of 

police powar to vbicb the LECa are r ·eeeiving juat enpenaation. It 

ia unqua8t1onable tbat the PPSC throu~h Chapter 364 aay require 

intereonneat.tona or even require pb.yaical occupation to iapleaent 

the pub!).ie CJoo4. (Jtouroupaa Tr . 250) . 'l'he FCC baa deterained that 

giving lnteraonneotora a right to phyaical collocation ia necea•ary 

to enaure proapt achiev~t ot the tull benefit• of expanded 

interconntctian tor apecial acceaa • . In re expanded interconnectlon 

ttJ.tb ~ eacJ.l.itia•, 7 FCC 7482 (199.2) . 'l'he FCC baa further atated 

that the purpoae of pbyaical collocation ia to brinq the overall 

benet"ita of enhanced onpetition in the interatate •pec.ial ace••• 

a.arket to th8 United Statea econoay. 

Tbia intent ia carr1~ into Florida with the PPSC 

illpl ... nt&tion of an expanded int•rco.nnect.ion policy. 'l'he policy 

i• poaed to provi.c!e the overall benefit• ot enhanced coapetition to 

the intraat.a~ apeoial acoeaa aarket tor the benet it ot the 

teleooammiaationa conauaera in thia ,state. In addition, the FPSC 

- 8 -



baa anct pr..uaably v·ill continue to atructure an expanded 

interconnection policy which will enaure recovery by the LBCa for 

the UN ot their property. Thia co.~nution .. eta the Pifth 

~nt requir-nt of juat coa~naation .following a governaental 

takinq. 

A8 a r .. ult ot tbe public int.ereat which ia aerved. by expanded 

interconnection aa vel~ aa the coat r8COvery guarantee to LEC•, 

phyaical collocation d.oaa not give riaa to the unconatitutional 

phyaieal taki.ng ~ property aa protected by the atate and federal 

conatitutiona. '1'ba axpanded interconnection arraft9 ... nt propoHd 

by tbe rcc and tbe. PPIC provide• for aubtltantial control and 

c:oapenaation tor the uu ot LBC property. In ad.cU tion, expanded 

interaonnactl.on doea not qive riae to the econoaic iapact or 

inveataent interference vbleh facilitate a claia of an 

unconati.tutional pbyaica.l taking. Finally, expanded 

intftconnection i• not tba aggr419ation of governaental power which 

court• bave equated with an unconati tutional phyeical taking. For 

th .. e ru.ona, tbe expanded intercoMection policiea of the rcc 

currently· beincJ conaidared. by the FPSC d.o not giv• riaa to federal 

or atate conatltutional queationa about taking or confiacation of 

LIIC property. (caDi• Tr. 605-606; tcouroupaa Tr. 252). 

-•~LLY ava%ftD tbia 13th day of Deceaber, 1993. 

FLORIDA CULl ~llC:. 
ABSOCIATIOW, I11C. 
Poat Office Box 10383 
TallabaaHe, Florida 32301 
(904) 611-1990 

P2NHINCTON' RABEN, WILKINSON I 
CULPEPPER, DUNLAP, DUNBAR, 
RICIOIOND ' PRENCH, P.A. 
Poat Office Box 10095 
Tallahaaa .. , Florida 32302 
(904) 222-3533 

By: aa."'-' ~ 
PftD •• DUIIBU-



OD'l'IWICA'f• o. aanc• 
PQAift IQ, 111074-D 

I -aw caun that a tru• and corr~ copy of the forevoinq 

.ba• been ..-v.d by u.s. Nail or hand del.ivery(*) on thie 13th day 

ot ~Mceaber, 1993 , to the following partie• of record: 

*ft"aoy Batch, statt Counael 
Divi•ion ot LecJal SU'YicM 
Florida PUblic SU'Yioa eo... 
101 But GaiDa stnet 
Tallabaa ... , PL 32399 

llaraball •• Criaar, .III 
SOUtham Bell 'lelepbona CO. 
150 s. JIOnroe st., 8uite -too 
Tallabaa ... , PL 32301 

znt...sia c unioations 
9280 Bay Plaaa aoulM'ant 
SUite 720 
TaJIINl, Florida 33619-4453 

Jack Sbreva, Pu.blio Counael 
Oftioe of the Publio coun .. l 
111 w. lladiaon au--~, RoOII 812 
Claude Pepper 8\lildinq 
Tallabaaa .. , PL 32319-1400 

Joeepb A. IICGlothlin 
Vicki cordon but.an 
JIOWhlrter, CJraDclott 

''RMvu 
315 s. ~lboun ttnet 
Tallahaa .. e, J'L 32301 

Brad B. Kutachel.Jmau 
Danny 1. AdaM 
Rachel J. Jtotbatein 
Wiley, a.in • Fielding 
1776 K atr .. t, •·•· 
Wasbinqton, DC 20006 

Beverly Menard 
C/O Richard Pletcher 
GTE Florida, Inc. 
106 B. Collec)e Ave.,Suita 1440 
TallahaaaH, PL 32301 

Lee L. Willia/John P. Fona 
Aualey, McMUllen, McGahee, 

carothara ' Proctor 
Poat Office Box 391 
Tallaha8aee, PL 32302 

Patrick IC. lfiqqina (Intar.edia) 
Wiggin• ' Villacorta, P.A. 
Po•t Office Drawer 1657 
Tallahaa• .. , FL 32302 

Cbanthina a. Bryant 
sprint 
3065 cuaberland Circle 
Atlanta, GA 30339 

Joaeph P. Gillan 
J. P. Gillan ' baoctat•• 
Poet Office Box 541038 
Orl.ando, rL 328!54-1038 

c. Everett Boyd, Jr. 
Ervin, Varn, J .acoba, Od011 

' Brvin 
30!5 soutb Gaaclaen Street 
Tallahaa ... , PL 32301 
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Harriet ...Sy 
ALLTBL Plox l.da, IDa. 
~t Office Box 550 
Live oak, PL 32060 

Cbarlu DenDi• 
Indiantown Talepbona 

Sy.taa, 'Inc. 
Po•t Office lox 277 
Indiantown, PL 34151 

Daniel v. ~ 
Quincy 'l'elepbone ec.pany 
~t Office lox 111 
Quincy, PL 32351 

Jodie L. Donovan 
Regulatory COWiael 
Teleport OJ: &inlcatiou 

Group, Inc. 
on. Teleport Drive 
Staten I•land, IIY 10311 

Michael J. Henry 
MCI klecc llfticatiOM COrp. 
MCI center 
Tbr.. aavlnla Drive 
Atlanta, GA 30341 

11r. Paul a. Jonea 
sr. Vi.oa Preaiclent-corp. Dev. 
Tble Warnar cal:»le Venture• 
Tbe lfU'nU" cable 
300 Pirat ataatord Place 
Staatord, CT 0.102-6732 

Kenneth A. Boffaan, -.q. 
Floyd a. 8elf, -.,. 
Me81MZ', Viaken, C.parello, 

KadiMft, X.Vi•, Goldllan 
& Mats, P.A. 

Po•t Office Box 1176 
Tallabaa ... , PL 32302-1176 

David B. Ervin 
YOuncJ, van Aannderp, Varnadoe 

' Benton, P.A. 
22! south~ st., suite 200 
Tallaba ... e, rL 32302 

John A. Carroll, Jr. 
NorthH•t Telepho.ne Coapany 
Po•t. Office Box 485 
Macolanny, PL 32063-0485 

Jeff lloOehH 
Southland Telephone Ca.pany 
210 Brookwood Road 
At.ore, Alabaaa 36504 

P. Ben PoaCJ 
United Telephone C~pany 

of Florida 
Po•t Office Box 165000 
Altallonte 8prinq•, rL 32716 

Richard D. Melson 
Hoppinq, Boyd, GrHn ' saaa 
Po•t Office Box 6526 
Tallaha••ee, PL 32314 

Michael W. Tye 
106 Ea8t Colle4Je Avenue 
Suite 1410 
Tallah&88ee, FL 32301 
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