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SOUTHERN BBLL TELEPHONE AND TELEGRAVH CONPANY'SE MENORANDUM
IN OFPPOSITION TO MOTION OF FLORIDA CADLE TELEVISION ASSOCIATION
FOR RECOMSIDERATION AND/OR CLARIFICATION OF
ORDER ¥O. PEC-94-0285-FOF-TP

BellSouth Telecommunications, Inc., d/b/a Southern Bell
Telephone and Telegraph Company (“Southern Bell" or "Company")
hereby files, pursuant to Rule 25-22.037(2)(b), this Memorandum
in Opposition to the Motion of Florida Cable Television
Association for Reconasideration and/or Clarification of Order No.
PSC-94-0285-FOF-TP.

The Florida Cable Television Assoclation ("FCTA"™) filed its
Motion for Reconsideration on March 25, 1994 for the purpose of
arguing that the Florida Public Service Commission erred by
allowing the continued use by local exchange companies ("LECs")
of Contract Service Arrangements ("CSAs"). FCTA's motion is
totally lacking in merit and should be summarily rejected.
FCTA's motion must fail for three separate and independent
reasons: (1) The motion raises matters that are not at issue in

This docket and that cannot be properly raised in the context of

this proceeding. (2) Even if the argument made by FCTA were
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properly encompassed within this docket, FCTA cannot properly
raise legal contentions for the first time by way of a mction for
reconsideration. (3) Even if FCTA's motion were procedurally
proper in all respects, it lacks any substantive merit.
A number of past events are pertinent to FCTA's motion. As
FCTA concedes, contract service arrangements have been allowed
since 1984. (FCTA's Motion at p. 3) The statutory revision to
Chapter 364, which FCTA contends prohibits the use of CShAs
without a finding of effective competition, became effective on
October 1, 1990. (Laws 1990, c. 90-244, & 37) The instant case
conmenced two years later with the filing of a petition by
Intermedia Communications of Florida, Inc., on October 16, 1992,
The only issue concerning pricing flexibility that was

identified for resolution in Phase I of this docket was framed as
follows:

ISSUE 15: 1If the Commission permits expanded

interconnection, what pricing flexibility

should the LECs be granted for special access

and private line services? (Procedural Order

No. PSC-93-0811-PCO-TP, May 26, 1993)
FCTA responded to this issue in its prehearing statement by
agserting that it had no position on the issue at that time.
(Prehearing Statement of FCTA, at p. 5) FCTA also offered no
testimony on this point. 1In its Posthearing Brief, FCTA opposed

additional pricing flexibility generally, but either neglected or



declined to raise its current position regarding the
permissibility of the pricing flexibility that has been available
for the past ten years. (Pcsthearing Brief of FCTA, pp. 12-13)
Nevertheless, FCTA now raises for the first time in its Motion
for Reconsideration the contentions that contract service
arrangements have been legally improper since the statutory
revision four years ago and that this Commission erred because it
did not abolish CSAs in the subject Order.

First, the issue specifically identified in Phase I of
this docket was whether additional pricing flexibility should be
granted due to the anticipated effect of expanded
interconnection. Consistent with this, the Commission ordered
that pricing flexibility be expanded by allowing, at least in
concept, zone density pricing in a manner that is consistent with
the "FCC's zone pricing flexibllity concept" {(Order No. PSC-94-
0285-FOF-TP at p. 23) There was no issue identified (and neither
FCTA nor any other party requested the identification of an
issue) as to whether existing pricing flexibility should be
abolished as a result of a statutory revision that occurred more
than two years before this docket even commenced. Further, it is

clear that this iesue bears no direct relationship to expanded




interconnection or to the specific pricing flexibility issue'
that was identified in this docket and addressed at the hearing
by the parties. If FCTA wishes to raise this essentially
unrelated issue, then it should do sc in the proper manner, by
filing a petition for that purpose. Instead, FCTA has improperly
attempted to append this issue at the last possible moment to a
docket where it clearly does not belong.
Second, even if PCTA's contention on this point could
appropriately be raised in this docket, the time for properly
. doing so has long since past. As PCTA acknowledges in its
motion, the appropriate standard for a motion for reconsideration
was set forth in Djiamond Cab Company v. King, 146 So.2d 889, 891
{Fla. 1962):
The purpose of a petition for rehearing

is merely to bring to the attention of the

trial court or, in this instance, the

administrative agency, some point which it

overlooked or fajled to consider when it

rendered its order in the first instance.
This same standard was set forth in somewhat greater detail by
the First District Court of Appeal in the earlier case of Cole v.
Cole, 130 So.2d4 126, 130 (lst DCA 1961} as follows:

A rehearing is a gecond consideration of a
cause for the sole purpose of calling to the

' FCTA, in fact, does not challenge in its Motion for
Reconsideration the Commission’s decision to increase the scope
of pricing flexibility by allowing zone density pricing.
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attention of the court any error, omission,

or oversight that may have been committed in

the first consideration. (emphasis added)
Thus, a motion for reconsideration exists to bring to the
tribunal‘s attention matters that were batore.it previously, but
that the tribunal failed to consider.? This is clearly not the
instant situation.

To the contrary, FCTA has either previously elected not to
make this argument or neglected to do so. FCTA did not timely
raise its argument in ordef to allow this Commission the
opportunity to consider it for the first time during the hearing.
Thus, even if FCTA's argument were well taken substantively, the
fact that it was "overlooked® the first time (i.e., during the
hearing) is due entirely to FCTA's fallure to raise it,
Therefore, 1f anyone erred in this regard, it was not the
Canission,'but rather FCTA. Accordingly, FCTA's use of a motion
for reconsideration to raise for the first time a purely legal
issue that it could have raised previously is plainly an abuse of
the reconsideration process.

Third, even if FCTA had raised this issue in the appropriate

manner, its contention should still be rejected because its

2 The sole exception to this rule is that a motion for
reconsideration may be used to subait to the Court or agency
newly-discovered evidence. This exception obviously dces not
apply in this instance. §ee, Cole, Id.., at 130.
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interpretation of Chapter 364 is baseless. Section 364.338,
Florida Statutes, provides specifically that "where the
Commission finds that a telecommunications service is effectively
competitive, market conditions be allowed to set prices ..." as
long as certain conditions are met. (Section 364.338(1)) Thus,
the type of regulatory flexibility contemplated by this section
is nothing less than doing away, in whole or in part, with the
controlling regqulatory framework and allowing the market for a
service to set prices, when, in fact, the market has developed to
such a point that this is a viable alternative to monopoly
regulation.

Likewise, Section 364.338(3) provides that when a service is
determined to be effectively competitive the Commission may
"exempt the service from some of the requirements of this chapter
and prescribe different regqulatory requirements than are
otherwise prescribed for a monopoly service". (Section
364.338(3) {a)l.) Alternatively, this Commission may "require
that the competitive service be provided pursuant to a fully
separated subsidiary...". (Section 364.338(3)(a)2.)

It should appear obvious to anyone attempting a fair reading
of § 364.338 that the type of "regulatory flexibility" described
in Chapter 364 is considerably more than, and fundamentally

different from, limited pricing flexibility. The requlatory



flexibility described in Chapter 364 involves substantial, even
extreme, change to the regulatory framework in a situation in
which the market for a product is fully developed. Despite this
clear meaning, FCTA would have this Commission believe that a
CSA, a limited type of pricing flexibility that predates the
statutory revision by six years, is encompassed within the term
"regulatory flexibility” as that term is used in Section 364.2338.
There is nothing in the unambiguous language of Section 364.338
to support this conclusion. FCTA has fajiled to provide any other
statutory language, case authority or, for that matter, even
simply logic to support its contention. Accordingly, FCTA's
argument must be rejected.

FCTA's Motlon for Clarification should likewise be rejected.
In the subject Order, this Commission states specifically that
the CSA process will be retained. (Order at p. 23) In a
separate paragraph, the Commission then states that it is
approving "in concept, zone pricing flexibility for the LECs",
(Order at p. 23) The Order then "adopt(s) the FCC's zone
pricing flexibjility concept as a guide ..." JId., Next, this same
paragraph of the Order provides that "if a LEC desires to deviate
from the FCC parameters, it shall be required to identify the

variation and provide justification for the change". JId. Thus,



it is clear that CSAs and zone density pricing are dealt with in
the Order independently and in separate paragraphs.

Despite this, PCTA requests the Commission to confirm that
it meant to say that CSAs are a variation of zone density pricing
that may not be employed without first satisfying the
requirements of § 364.338. In other words, FPCTA is requesting
that this Commission "clarify"™ ite Order by announcing a decision
that is diametrically opposed tc the result that must follow from
the clear, unambiguous language of the Order. Accordingly, this
portion of FCTA's motion should also be summarily rejected.

For the reasons set forth above, Scuthern Bell respectfully
requests the entry of an Order denying FCTA's Motion for
Reconsideration and/or Clarification.

Respectfully submitted this_ﬁi!!t day of April, 1994.
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