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CASE BACKGROvNQ 

By Order No. 16971, i ssued December 18, 1986, the Commission 
granted approval for water and ~astewater utilities to amend their 
service availability policies to meet t •. e tax impact on 
contributions-in-aid-of-construction (CIAC) resulti~g from the 
amendment of Ser ~ion 118(b) of the Internal Revenue Code. Order 
No. 23541, issued october 1, 1990, ordered utilities currently 
grossing-up CIAC to file a petition for continued authority to 
gross-up and also ordered that no utility may gross-up CIAC without 
first obtaining the approval of this Commission. o n November 24, 
1993, Parkland Ut.ilities, lnc. (Parkland or Utility) tilod its 
petition tor authority to gross-up CIAC. 

On January 5, 1994, the utility ~aived the 60 day tariff 
processing requirement. This was done in order to allow tt.c 
finalization of Order No. PSC-94-0156-FOf-WS, Docket No. 930914-WS, 
issued February 9, 1994, which revised the full gross-up formula. 
The above Order became final on March 3, 1994. 

Parkland is a ClcSss C wastewater utility l'tf.OV14ii1CJ n4u~vi'fir to 
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the public in 8roward County. A review of the utility•s 1992 
Annual Report reflected 465 water and 463 wastewater customers as 
of December 31, 1992. Gross annual operating revenue was $152,759 
and $242,360 for water and ~astewater system, respectively. The 
utility had a net operating Joss ot $32,069 and $22,273 for the 
water and wastewater systems, respect! ve 1 y. The ut il it y was 
granted a 1993 price index rate increase of 3.25' for the water 
system and 1.51\ tor the wastewater effective February 28, 1994, 
pursuant to sectio.l 367.081, Florida Statutes. 
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PI8C088IOI! Or 188018 

18801 1: Should Park land Utilities, Inc. be granted authority to 
groHs-up contributions-in-aid-of-construction? 

&BCOKMJHDATIOB: Yes, the Commission should allow the new tariffa 
to become effective on an interim basis, subject to refund with 
interest, by not acting to suspend the .rat::s. (IWENJIORA, JABER) 

STAPP MALYSI8t on November 24, 1993, pursuant to Order No. :.!3511, 
Parkland filed its petition tor authority to gross-up CIAC. The 
information as tiled met the f i1 ing requirements of Order 23541, 
however, several que ... tions resulted from review of the filing, 
therefore, staff requested clarification of several items reported 
in the pe t ition. 

Section 367. 081 ( 6}, Florida statute~ , provides that w.i th i n 
sixty (60) days of the filing of an application to change a rate or 
cha.rge other 'than the monthly rat es for service, the Commission may 
withhold consent to the operations of any or all portions of the 
new rate schedule by a vote to that effect gi'Ving a .:eason or 
statement of good cause tor withholding consen'!:. If the Commission 
does not act within E:O days, the l."ates become effecttve. The file­
and-suspend s t atutes have been interpreted by the Florida Supreme 
court in Citizens of the State of Floridd v. Wilson, 568 So.2d 904 
(Fla. 1990), to provide that rates which become effective upon 
i nact1on by the Commission are IDerely interim rates pending final 
order by the Commission. The case law also pt.·ov ides that 
substantially a .ffected persons have the right to a hearing .:>n the 
interim rates. 

On Janua:ry 5, 1994, the utility waived the 60 day tariff 
processing requirement. This was done in order to allow the 
finaliza'tion of Order No. PSC-94-015 >-FOF-WS, Docket No. 930914-WS, 
isuued February 9, 1994, which revised the ful . gross-up formula to 
be incorporated in the tariff sheet5. The above Order became final 
on March 3, 1994. 

We a:re teco-•ndinq that no action be taken by the Couia•ion, 
2tathe~ than th.e co .. taa1on aua,pe~nding, apprcrtinq or denying the 
ea.riffs, tor the foilowinCJ reaaone. It the tar,u ·ra were auspa.,de.d, 
the utility vould oot be able to collect any qroa•-up aiqce it baa 
no groae-up tariff in etfeot pr•••ntly. Tbue, the utility woul,d 
torever loea •onl,ea to whtch it •iqht ulUaately be found to be 
ent!tl.ed to at the end of •taff'a invaatigation. It tbe tarttt• 
w•~• app,roved, tl'le eo-haion vould be aakinq the attintative 
atateunt that the ut.ility•e qroae•up taritf 1• correct ae filed. 
stat'f c:annot aak.e ttlat reeo~U~~enda.tion o ,f co'trectnesa b•eau•• v-. 
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have not concluded our review ut the additional intonaation 
reque•ted tro• the utility. I! the tarit!a v•n denied, the 
utility would be unabl• to collect any CIAC groaa-up and vould hav• 
to rotlla. Therefore, •tatf beliav .. that tba ~ ... ndation to 
taka no action on the tariff end tbua let it go into effect on an 
int•ri• baaia, aubject to refund with intere•t, 1• the appropriate 
procedure to u••· Both the qtUity and the rat•payar are 
protected.. 

Th3 utility asserts that this request is necessary because 
'they anticipate that a substi\nt i al portion ot CIAC rccei ved in the 
future will be taxed at federal statutory rates. Parkland has 
agreed to provide service to J41 ERCs to be developed by 
TranseasLc rn ovet the next two to th r ee years. Such service will 
r esult in a receipt of approximately $750,000 in CIAC. The utilit y 
states that unless gross-up authority is erfectivo throughout th is 
period, Parkland will incur a substantial tax liability with no 
apparent source for the funding of such liability. Althoug1 the 
information filed makes it appear that the utility may have a tax 
liability, additional information is being reviewed be!v re staff 
can make a recommendation that a tax 1 iabil i ty exists and thllt 
othe.r s ources of funds are not avai l able ;,t a reasonable cost, as 
required by Order No. 23541. In particular, s taff is trying to 
determine the appropriated treatment of the utility's accumulated 
net operating losses (NOLs) and whether t.he utility will have 
t a xable income after utilization of the losses. In consideration 
of the above, we recommend that the utility be all owed to collect 
the CIAC gross-up o n an interim basis, and that the Commi ssion 
allow the new tariffs to become effective on an interim basis by 
not acting to suspend the rates. 

Pursuant to Rule 25-30.360(6), rlorida Administrative Code, 
tho utility shall provide a report by the 20th or each month 
indicating the. monthly and total revenue c llec ted subject to 
re!und. 
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ISSVI 2& Should the interim collections of the CIAC gross-up be 
made in accordance with the provisions of Orders Nos. 16971 and 
23541? 

&lcoKKIIPArlQKt Yes, the interim collections of the ClAC gross-up 
should be mads in accordance with the provisions ot orders No. 
16971 and 23541, with the modification that no monies shall be 
withdrawn from the escrow account until a final determin~tion is 
made. (IWENJIORA) 

STAll AM&LJIIII Order£ Nos. 16971 and 23541 granted authority for 
utilities to gross-up CIAC, prescribed accounting and regulatcry 
treatments for the gross-up and required refunds of ce~tain gross­
up amounts collected. Pursuant to these orders, CIAC tax impact 
amounts shculd be deposited as received in a tully tunded interest 
bearing escrow account and the utility should be required to 
maintain adequate records to account for the receipt, deposit, and 
withdrawal ot monies in the CIAC tax impact account. Honies i~ the 
CIAC tax impact account 111ay be withdrawn periodically tor the 
purpose of paying that portion of the esti111ated Federal 'nd State 
inco111e tax expense which can be shown to be directly attributable 
to the repeal of section 118 (b) of the I·1ternal Revenue Code and 
the inclusion of CIAC in taxable income. In the event that excess 
monies are determined to have been withdrawn tro1n the escrow 
account, the utility shall repay said monies to the account 
together with any earnings on the account lost because of the 
excess withdrawals. CIAC tax impact monies received during the tax 
year that are in excess of the utility's actual tax liability 
resulting froiD its collection of CIAC, together with interest on 
such excess monies must be retundea on a pro rata basis to the 
contributors of those amounts. All other matters discussed in the 
body of those Orders are expressly incorporated herein by 
reference. However, although order No. 16971 says the escrow 
account may be drawn upon to pdy estimated ¥axes, staff believes 
that because the gross-up is being allowed on an interim basis and 
may not be per. •tted ~fter further examination, no monies should be 
withdrawn from the escrow account until a final determination is 
made. 
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• 
JSSOI 31 What should be the effective date of the tari!fs? 

UQO)Q(IIJ>UIOIII The tatifts should be effective, but not final, on 
or after the stamped approval date. However, substantially 
affected persons shall have 21 days from the date of the order 
iss~ed as a result of commission's decision to request a hearing. 

(IWENJIORA, JABER) 

STAll ADJ,YSISt The file-and-suspend statutes have be~n 
interpreted by the Florida Suprefte Court in Citizens of the State 
of Florida y. Wilson, 568 So.2d 904 (Fla. 1990), to provide that 
rates which become effective upon inaction by the Commission are 
merely interim rates pending fin~l order by the Commission. 
Therefore, the toriffs will be effe<.:tive, but not final, on or 
after the sta.-uped approval date. Case law also provides that 
substantially affected persons have the ri~ht to a hearing on the 
tariff it requested; therefore, substantially affected persons 
shall hove 21 days to request a hearing. 
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