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Ms. Blanca S. Bayo, Director
Division of Records and Reporting
Florida Public Service Commission .
101 East Gaines Street
Tallahassee, Florida 32399-0850

Re: Docket ®#0260-PTL as consolidated

Dear Ms. Bayo

Enclosed for filing are an original and fifteen copies of the

Attorney General's Response to Southern Bell's Motion for Return
of Documents Held In Camera.

Please acknowledge receipt of these documents by stamping as

filed the extra copy of this letter and Response. Thank you for
your assistance in this regard.

Sincerely,
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p :'\'5."\'/
SETA L

)

1l A. Gross
Assistant Attorney General
(QUTY 488-5899
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BEFORE THE PUBLIC SERVICE COMMISSION

In re: Comprehensive review of DOCKET NO. 920260-TL
revenue requirements and rate
stabilization plan of SOUTHERN

BELL.
/
In re: Investigation into the DOCKET NO. 910163-TL
integrity of SOUTHERN BELL'S
repair service activities and
reports.
/
In re: Investigation into DOCKET NO. 910727-TL

SOUTHERN BELL'S compliance with CLOSED
Rule 25-4.110(2), F.A.C.,

Rebates.
/
In re: Show cause proceeding DOCKET NO. 900960-TL
against SOUTHERN BELL for CLOSED
misbilling customers.
/

ATTORNEY GENERAL'S RESPONSE TO SOUTHERN BELL'S
MOTION FOR RETURN OF DOCUMENTS HELD IN CAMERA

The Office of the Attorney General responds te Southern
Bell's Motion for Return of Documents Held In Camera and states:
I. JINTRODUCTION
During the course of this proceeding, the Florida Public Service
Commission (the Commission) obtained certain documents from
Southern Bell to conduct an in camera inspection for the purpose
of ruling on Southern Bell's motions for protective order and
Public Counsel's motions to compel production. The documents in
issue included Southern Bell internal investigative audits, panel
recommendations, a statistical analysis, employee statements,

summaries of employee statements, and human resource work notes.
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The Commission ordered Southern Bell to produce the enumerated
documents, and Southern Bell sought review before the Florida

Supreme Court. Additionally, the Commission ordered Southern

Bell to comply with the data requests of the NARUC audit team,
and Southern Bell once again sought review before the Supreme

Court.

II. TH 8 N ASISE FOR RE N OF L, DOCUMENTS TO SOUTHERN
BELL.

The Supreme Court in Southern Bell v. J. Terry Deason, Case
Nos. 81,487, 81,716, 81,926, and 82,196 (Florida s. Ct. March 10,
1994) issued its opinion on March 10, 1994, sustaining Southern
Bell's claim of privilege in part and ordering production of non-
privileged documents. Southern Bell now seeks return of all
documents presently in the custody of the Commission or,
alternatively, just those documents which the Court found
privileged. It is important to note at this juncture that
Southern Bell has not raised any issue in its motion for return
of documents with respect to the NARUC data requests. Nor has
Southern Bell raised any issue in its motion for return of
documents regarding its pending Notice of Intent to Request
Confidential Classification of the very same documents.
Accordingly, the Attorney General will presently address only the
issues raised in Southern Bell's motion and will address issues
related to confidential classification independently in due
course.

Southern Bell asserts several grounds for return of all the
documents. First, according to Southern Bell, Docket No. 910163-
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TL (the repair docket) has been settled and remained open only
due to the pendency of the appeal. However, the repair docket
remains open due to ongoing workshops in connection with Southern
Bell's repair and quality of service practices. Additionally,
the repair docket is consolidated with Docket No. 920260-TL which
also remains open. As recognized by the Supreme Court on page 2
of its opinion, the basis for the Commission's decision to
consolidate the rate and investigative matters was that an
attempt to isolate the issues would be inefficient and perhaps
impossible. Southern Bell, at 2; Order No. PSC-93-0390-FOF~TC
(March 15, 1993). Furthermore, Southern Bell continues to
respond to Commission Staff data requests in connection with the
NARUC audit in Docket No. 920260~-TL, as consolidated with Docket
No. 910163-TL, providing additional evidence of the ongoing
status of the proceeding and the need for documents subject to
the Supreme court's order to produce. Clearly, the dockets under
which the documents were requested remain open, and the documents
are relevant to those dockets.

Southern Bell alsoc contends that the Commission holds none
of the documents pursuant to a proper, currently operable
discovery request. On the contrary, the Commission holds the
documents as a direct consequence of Public Counsel's discovery
requests. Conspicuously absent from the Settlement Agreement
between Public Counsel and Southern Bell is any provision for
return of the documents to Southern Bell. The legal status of

the Commission's custody of the documents vested the instant the




Supreme Court's opinion became final on March 25, 1994. The
Ccommission's only task is to implement the Supreme Court's ruling
and turn the non-privileged documents over to Public Counsel and
return the privileged documents to Southern Bell. The time it
takes the Commission to complete the endeavor does not alter the
legal status of the documents as of March 25, 1994. The Attorney
General as a party has a right to access to documents produced in
discovery by one party to another. The Supreme Court has ordered
production of specified documents, and the Attorney General
hereby asserts its right to access to those documents.

IIX. CERTAIN DOCUMENTS SHOULD BE RETURNED PURSUANT TO THE
SUPREME COURT'S OPINION.

Counsel's summaries of employees' statements, the
statistical analysis, employee statements made directly to
counsel, if any, and human resource work notes based on counsel's
summaries of employee statements and employee statements made
directly to counsel should be returned to Sbuthern Bell in
accordance with the Supreme Court's opinion. However, as
discussed below, Southern Bell has failed to sustain its burden
of showing that any employee statements were made directly to
counsel. Furthermore, contrary to Southern Bell's contention,
the Supreme Court did not hold that the employees' statements
were entitled to the work product privilege.

IV. THE INTERNAL INVESTIGATIVE AUDITS SHOULD NOT BE RETURNED.

The Supreme Court clearly held in Case No. 81,487 that the

internal investigative audits must be produced. Southern Bell,
at 16. For the reasons stated above in Section II, Docket No's
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920260-TL and 910163-TL remain open and the Supreme Court's order
to produce has vested., The Supreme Court was notified of the
settlement between Public Counsel and Southern Bell and yet,
though unaware that the dockets would remain open, considered the
issues of great enough public importance to issue its opinion in
order to avoid repetition. The documents in issue are relevant
to the pending dockets and a repetition of the current dispute is
a veritable certainty if the documents are returned. Therefore,
the issue is ripe for resolution, and the audits must be

produced.

V. PANEL RECOMMENDATIONS SHOULD NOT BE RETURNED TO SOUTHERN
BELL.

The Supreme Court ordered Southern Bell to produce the panel
recommendations, but authorized it to redact any "notes,
thoughts, or impressions of Southern Bell's counsel that are
printed directly on the materials." Southern Bell suggests
return of the documents to them for this purpose. In light of
the history of Southern Bell's obstinate resistance to produdtion
of these documents, it would be more prudent to conduct the
redaction process on Commission premises under the supervision of
the Commission. Consequently, the Attorney General objects to
Southern Bell's request for the return of these documents, since
a reasonable alternative is available which avoids the attendant

risks.

V. THE EMPLOYEES' STATEMENTS ARE NOT ENTITLED TO THE ATTORNEY-
CLIENT PRIVILEGE AND SHOULD NOT BE RETURNED.

Southern Bell in its Statement of Facts on page 10 of its
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Petition for Review in Case No. 81,487, made the following

representation of fact to the Supreme Court:
Finally, Southern Bell's in-house counsel also
requested that its security department interview
certain employees and report back to counsel with their
results. Southern Bell's counsel instructed and
enlisted its security department to act as their agent
in the process of fact gathering. Southern Bell's
counsel directed and controclled, and in most cases were
present during, the interviews with employees.
(emphasis supplied).

A copy of page 10 of Southern Bell's Petition for Review in Case
No. 81,487 is attached as Exhibit 1 hereto. The Supreme Court
held that since the employees' statements were made directly to
security personnel and not to the attorney, the attorney-client
privilege does not apply. Southern Bell, at 16-17. In footnote
14 on page 17 of its opinion, the Court held that the presence of

Southern Bell's counsel during the interviews does not invoke the

privilege. Southern Bell, at 17.

Presumably, Southern Bell's counsel was diligent in
determining the facts represented to the Supreme Court and
presented the facts in Southern Bell's most favorable light under
counsel's then understanding of the law of attorney-client
privilege. In its present motion for return of documents,
Southern Bell has attached affidavits which swear that thé
employees' statements were made directly to counsel and counsel
was in all cases present during the employee interviews. It is
apparent that Southern Bell, unhappy with the Court's ruling and
blessed with 20-20 hindsight, has now tailored the facts to the

law, or must have misrepresented the facts to the Supreme Court.




We are left to speculate as to which, if any, of Southern Bell's
portrayals of the facts is true.

The Supreme Court's discussion of the attorney-client
privilege in a corporate context is especially cogent here:

Thus, to minimize the threat of corporations cloaking

information with the attorney-client privilege in order

to avoid discovery, claims of privilege in the

corporate context will be subjected to a heightened

level of scrutiny.

The burden of establishing the attorney-client
privilege is on the party claiming it.
(citations omitted) Southern Bell, at 11. The Attorney General
submits that Southern Bell's self-serving affidavits are utterly
lacking in credibility at any level of scrutiny, much less at a
heightened one, and Southern Bell has failed to meet its burden
of establishing its claim of attorney-client privilege.

Case No. 81,716 also involved the status of the employees'
statements. Although it is not as clear from Southern Bell's
Statement of Facts in its Petition for Review in Case No. 81,716,
as to whom the statements were made, security personnel or
counsel, it is clear that the same employee interviews and
statements are at issue and the facts are consistent with those
represented in Case No. 81,487. A copy of page 9 of Southern
Bell's Statement of Facts in its Petition for Review in Case No.
81,716 is attached hereto as Exhibit 2. It is also clear that
the employee interviews described in the current affidavits
address the same interviews. Significantly, Southern Bell, in

Case No. 81,716, again admitted that the attorneys were not

present at all interviews, so those interviews must have been




between security personnel and employees. Also significant is
that Southern Bell's current affidavits do not suggest that there
were two types of interviews, those involving employees'
statements to security personnel and those involving statements
to counsel. The inherent conflict in Southern Bell's various
versions of the facts is fatal to the credibility of its current
affidavits.

There are other observations in the affidavits that fly in
the face of common sense and experience. According to the
affidavits, security personnel present during 650 employee
interviews sat mute and merely took notes without any direct
communications with the employees, not even to ask for
clarification. Moreover, these security personnel were left
alone with the employees after the attorney left the room and
still did not engage in any communications with the employees for
clarification while the security person prepared the statements
from notes taken during the interview. It is also not clear just
how the attorneys, with no direct, personal knowledge of what
transpired while they were not in the room, could imply in their
affidavits that no such communications between security personnel
and employees took place during the attorneys' absence.

Southern Bell's present position as to the facts seems to
have been engendered by the Supreme Court's treatment of the
employees' statements in Case No. 81,716. However, Southern Bell
has misconstrued the Court's reasoning. The Court made it clear

that any statements that were made to security personnel, as in




the case of the very same statements in Case No. 81,487, would
not invoke the privilege. Southern Bell, at 19. Alternatively,
the Court found that in the event of employee statements made
directly to counsel, the privilege would apply, and the privilege
attaching to any such statements would not be lost upon being
shared with managers who need to know. Southern Bell, at 19-20.

The Court laid down the requisite legal principles, and it
is a question of fact whether any of the employees' statements
were made directly to counsel. Hypothetically, the work notes of
Human Resources personnel are privileged to the extent they are
based upon statements directly to counsel and counsel's
summaries. The work notes are not privileged to the extent they
are based upon statements to security personnel. As stated
above, Southern Bell has failed, upon a high level of scrutiny,
to meet its burden of showing that any of the statements were
made directly to counsel.

Southern Bell's affidavits themselves fail to meet the
Supreme Court's test even if they are assumed to be true. The
Court held that statements made to security personnel did not
invoke the privilege even in those instances when counsel was
present. Southern Bell, at 17; see also footnote 14 at 17. The
affidavits concede that the security person was in the room with
the attorney for the purpose of taking notes of the employee's
statement, but a different result must prevail because the
attorney rather than the security person was asking the

questions. Under any definition of communication, the security




person was on the receiving end of the employee's statement just
as he was under the scenario of Case No. 81,487. Does it matter
whether the employee was making eye contact with the attorney
rather than the security person when uttering his or her
responses? To draw a distinction is to elevate form over
substance. It is difficult to conceive of how the Supreme Court
would justify a distinction. The unavoidable inference is the
Court deemed security personnel as merely other Southern Bell
employees, and communication to the security personnel was a
"dissemination" beyond those persons who "need to know."

Southern Bell, at 12.
VIiI. HE PLOY ! STATEMENTS ARE NOT ENTITLED TO THE WORK

PRODUCT PRIVILEGE AND SHOULD NOT BE RETURNED.

In Case No. 81,487, Southern Bell argqued, alternatively,
that the panel recommendations are protected by work product.
Southern Bell is relying on certain language in the opinion as a
holding by the Court that the employees' statements are work
product. Although finding that the panel recommendations were
not work product the Court stated "it is evident that the
employees' interviews were directed by counsel in anticipation of
litigation,” and "Southern Bell has proven that the employee
interviews were conducted in anticipation of litigation." While
the Court recognized that the interviews were conducted in
anticipation of litigation, it nevertheless did not hold the
employee statements to be work product. At the bottom of page 17

of its opinion, the Court referred to the product of Southern
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Bell's investigation as "memorialized in an alleged work

product." (emphasis supplied). Southern Bell, at 17. It is

presumed that the court used the term, "alleged," intentionally
and not gratuitously, and all subsequent references to work
product in the same context are subject to the same
qualification. The Court then explained that even assuming,
arguendo, the results of the interviews were work product, the
panel recommendations were not. The coup de grace is that the
Court authorized Southern Bell to redact "any notes, thoughts, or
impressions of...counsel", i.e., opinion work product, but
emphasized that "the information recited to the managers

by...counsel is not to be redacted." Southern Bell, at 18; see

also footnote 15 at 18. The Court distinguished fact and opinion
work product as follows:

Fact work product traditionally protects information

which relates to the case and is gathered in

anticipation of litigation. Opinion work product

consists primarily of the attorney's mental

impressions, conclusions, opinions, and theories.
{citations omitted) Southern Bell, at 12-13. 1In effect, the
Court concluded that counsel's notes, mental impressions, etc.,
i.e., counsel's summaries, were protected opinion work product,
but information otherwise shared with management, i.e.,
employees' statements, did not qualify as fact work product.

In conclusion, the employees' statements are not protected

under either the attorney-client or the work product privilege.

WHEREFORE, the Attorney General respectfully requests the

Commission to enter an order denying Southern Bell's motion for
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return of documents.

Dated this 2nd day of May, 1994.

Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GEN

Michael A. Gross
Assistant Attorney General
Fla. Bar. No. 0199461
Department of Legal Affairs
Special Projects

PL-01 The Capitol
Tallahassee, FL 32399-1050
(904) 488-5899
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company, has a business need to monitor its regulatory compliance;
(2) audits in a generic sense are helpful in monitoring regulatory
compliance; and (3) therefore, no matter what the evidence of
record is, there is implied a business motive for creation of the
Investigative Audits, taking them outside the atto;ney-client
privilege and work product doctrine. As will be discussed, the
Commission's conclusion was incorrect.

Finally, Southern Bell's in-house counsel also reguested that
its security departmen? interview certain employees and report back
to counsel with their results. Southern Bell's counsel instructed
and enlisted its security department to act as their agent in the
process of fact gathering. Southern Bell's counsel directed and
controlled, and in most cases were present during, the interviews
with employees. Thereafter, counsel summarized and mémorialized
these conversations with employees, including in their notes their
subjective impressions of the interviews. At the conclusion of
these interviews, the legal departﬁént informed a limiﬁed nunmber of
managers of Southern Bell with a "need to know“ of the results of
the interviews.

These managers who "needed to know" the results of the
intef;iews subsequently prepared panel recommendations regarding
craft discipline and panel recommendations regarding ﬁaygrade five
and below discipline (hereafter collectively *"pPanel
Recommendations"). On the left side of these documents isl
information regarding the identities of disciplined employees.

Southern Bell has no objection to the production of these portions

- 10 -
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statute or other mandate that would obligate Southern Bell to
be;forﬁ this Statistical Analysis. The Analysis was performed
solely and exclusively to communicate to counsel the information
counsel felt was needed for their defense cof Southérn Bell below.
It is not a business document, as the orders below would have the
Court believe.

b. The Statements to Counsel of Scuthern Bell Employees;

Also in response to Public Counsel's petition below, counsel
initiated interviews with certain employees, culminating in written
statements and counsel's summaries of those statements. Southern
Bell's security department assisted counsel in this process.
Counsel directed and controlled, and in most cases were present
during, the interviews with employees. Counsel's summaries include
their subjective evaluation and impressions of these interviewsf
Thereafter, Southern Bell's attorneys shared the results of the.
interviews with a limited number of Southern Bell's management
personnel who had a "need to know."

Southern Bell's Human Resources managers took personal notes
of. the material disclosed to counsel, including notes of counsel's
summaries. With’ this knowledge, the management personnel
considered whether and to what extent employee discipline might be
warranted. Because these notes contained the substance of

privileged communications between Southern Bell employees and
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing has been

furnished by the U.S. Mail thisclkei day of /?Zﬂbv// 1994 to

the following persons:

DOCKET NOS. 920260-TL, 9210163-TL, 910727-TL, %00960-TL,
911034-TL

Charles J. Beck Robert Hoeynck

Deputy Public Counsel Assistant County Attorney

Office of the Public Counsel Broward County Board

c¢/o The Florida Legislature of Commissioners

111 W. Madison Street 115 8. Andrew Avenue

Room 812 Suite 423

Tallahassee, FL 32399-1400 Ft. Lauderdale, FL 33301

Deputy Public Counsel Assistant County Attorney

Office of Public Counsel Broward County Board

c/o The Florida Legislature of Commissioners

111 W. Madison Street 115 S. Andrew Avenue

Room 812 Suite 423

Tallahassee, FL 32399-1400 Ft. Lauderdale, FL. 33301

Joseph A. McGlothlin Michael W. Tye

Vicki Gordon Kaufman AT&T Communications of the

McWhirter, Grandoff & Reeves Southern States, Inc.

315 $. Calhoun Street 106 East College Avenue

Suite 716 Suite 1410

Tallahassee, FL 32301 Tallahassee, FL 32301

Joseph P. Gillan Richard D. Melson

J.P. Gillan & Associates Hopping, Boyd, Green & Sams

P.0. Box 541038 P.O. Box 6526

Orlando, FL 32854-1038 Tallahassee, FL. 32314

C. Everett Boyd, Jr. Michael J. Henry

Ervin, Varn, Jacobs, MCI Telecommunications Corp.
Cdom & Ervin 780 Johnson Ferry Road

P.O. Drawer 1170 Suite 700

Tallahassee, FL 32302 Atlanta, Georgia 30342

Benjamin H. Dickens, Jr. Monte Belote

Blooston, Mordkofsky, Florida Consumer Action
Jackson & Dickens Network

2120 L Street, N.W. 4100 W. Kennedy Blvd., #128

Washington, DC 20037 Tampa, FL 33609




Chanthina R. Bryant
Sprint

3065 Cumberland Circle
Atlanta, GA 30339

Laura L. Wilson

Florida cCable Television
Association, Inc.

P.O. Box 10383

310 North Monroe Street

Tallahassee, FL. 32302

Cecil ©O. Simpson, Jr.
Peter Q. Nyce, Jr.
Regulatory Law Office
Office of The Judge
Advocate General
Department of the Army
901 North Stuart Street
Arlington, VA 22203-1837

Floyd R. Self
Kenneth A. Hoffman

Messer, Vickers, Caparello,

Madsen & French, P.A.
P.C. Box 1876

Tallahassee, FL 32303-1876

Harris R. Anthony

c/o Marshall Criser, III
Suite 400

150 South Monroe St.
Tallahassee, FL 32301

Douglas S. Metcalf
Communications Consultants, Inc.
P.O. Box 1148

Winter Park, FL 32790-1148

Mr. Lance C. Norris, Pres.

Florida Pay Telephone
Association, Inc.

315 South Calhoun Street

Suite 710, Barnett Bank Bldg.

Tallahassee, FL 232302

Dan B. Hendrickson
P.0. Box 1201
Tallahassee, FL 32302

Donald L. Bell
104 East Third Ave.
Tallahassee, FL 32303

David M. Wells

Robert J. Winicki
William S. Graessle
Mahoney, Adams & Criser
P.0O. Box 4099
Jacksonville, FL. 32201

Florida Public Service Commission

101 East Gaines Street

Tallahassee, FL 32399-0863
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