
a.uaA1A 0 AUGEI 
WIUAMW IW!' 
O~lnHf l 
11AM 0. E. CANTU 
ltOIEIT C»rnniN, .. 
101E1T S COHfN 
CMAil1S L CO()fQ. Jt.. 
llUCf ClAI!Pf9 
SCHfA IC10USICOP DAWS 
I'£T£ll M. llUeAI 
DAVISSON f . OUNI», Jl 
JOHNftfNCM 
ltAlPH H HAIEH. Jl. 
DAYTl:N P HANSONt 
MICHA8 A. ICUHfl 

PENNINGTON & HABEN 
A PROFESSIONAL ASSOCIAnON 

ATTORNEYS AT LAW 

.. llUCf MCJCIM«H, .. 
JOHN c. PE1*M 
CAili.~ON. Jt.., PA 

IIONAlD l . IIICMMONO 
C. ~IIJDt. Jt.. 
OAIMN A. SCHWAI'TZ 
JOHN f . IJtMIIIGfl 
1\WCY I&ACX SltWAIT 
DAYID L SWIJAI.SICI 
C'fNMA s 1\HClJff 
WIUAM f. WH'INfY 
1&1 H. WUINSON 
CAnt C. WUINSON 

tAioo ........ IRT
tAho ~ .. WlocMoin 

OfCOWSCl 

CHIISIOf'HEI W ICANAGA 
(AdMIIIOod Ill Mo.....h..- ' Calotoclo ON,! 

WIUAM VAHOUCIUJC 
ru--.1 .. ,_ & .... o..ltl 

RfCW. COtQU.tAHIS 

ICAl1 I AONI.$ • 
W¥:Y'f Mluu· 
DAVID I SWAffOIO• 

'NolA,_.. Of 1M flonclo a. 

July 15 , 1994 

Ms. Blanca Bayo, Director 
Division ot Records and Reporting 
Florida Public Service Commission 
101 East Gaines street 
Tallahassee, Florida 32399-0850 

Re: Expanded Interconnection Phase 
Transport Re tructure; Docket No. 

Dear Ms. Bayo: 
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IUPlYTO: 
P.O. lOX 10095 
TAUAHASSH, n 32302·2095 

via Han<! Delivery 

Local 

Enclosed tor tiling please find an original and fifteen copies 
of Time Warner AxS ot Florida, L.P. ' s and Florida Cable Television 
Association, Inc.'s Brief Regarding the Legal Impact of court of 
Appeals' Decision for the above-referenced docket. You will also 

ACK ._...;____.f ... t-nd a copy ot this letter enclosed . Please date-stamp this copy to 
~F~ indicate that the original was filed and return to me. 
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If you have any questions regarding this matter, please feel 
to contact me. Thank you for your assistance in processing 
tiling. 
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VI; 5 _ En<?_losures 

CTH _ cc: All parties 

Respectfully, 

PENNINGTON & HASEN, P.A. 

~lk.~ 
Peter H. Dunbar 

ot record (w/ e nclosures) 
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ITATIMIIT or THI CAll AID PACTS 

The Federal Communications Commission ("FCC") established by 

order a policy of mandated physical collocation for the purpose of 

expanded interconnection of interstate telecommunications 

facilitiea. In Phaae I of Docket No . 921074-TP , the Florida Public 

Service Commission ("FPSC") establis hed . a mandatory physical 

collocation policy for interconnection of intrastate special access 

' 
services. Subsequently, the United States Court of Appeals, 

District of Columbia Circuit ("Court of Appeals" or "Court" ) 

remanded the FCC's Orders as they apply to collocation arrangomonts 

tor expanded interconnection. 

By Order, the Commission has allowed parties to file briefs 

which address the implications of the FCC remand on the FPSC' s 

determinations in Phase I of this docket. 

SJOOIABX Ol THE MOtlMIIfT 

The remand of the FCC's collocation orders was based on an 

analysis ot federal statutes and does not impact the commission's 

Phase I determinations legally. 

However, in order to avoid divergent regulatory schemes in the 

two jurisdictions, much of the FPSC's Phase I i ntrastate decision 

was desiqned to mirror the FCC's interstate determinations. While 

the FPSC should not allow uncertainties at the interstate level to 

delay implementation of an intrastate interconnection policy, care 

must be taken to avoid incompatible regulatory schemes . 

1 



ARGVMIN'l' 

%, lEDI8AL COQBT'I DICISIQN 

The LECs argued three points before the Court of Appeals 

regarding the FCC's orders: 

1) The FCC lacked statutory authority for ~he orders; 

2) The FCC orders tail to show the reasoned decision making 

required by the Administrative Procedures Act; and 

3) The FCC flouted APA notice-and-comment procedure. 

(Bell Atlantic ~elepbone Companies v. FCC, 1994 WL 247134 (D .c . 

Cir.), *1) 

While the Court of Appeal s stated that the FCC Interconnection 

Orders raise constitutional questions , the court did not base its 

remand ot the FCC's Orders on a constitutional determination. 

(Compare Id. at *1 with Id. at *5-6, FN 1) The c~urt acknowledged 

that: 

Petitioners' brief, in places, appears to argue that even 
it the Commission had authority to impose physical co
location we must nonetheless decide whether that 
imposition inflicted a "taking." In fact we have no 
power to do so. . . . The only questi on we consider is 
whether the orders under review were indeed duly 
authorized by law. (Id. at •5-6 , FN 1) 

In reaching its decision, the Court accepted the Loretto v. 

Teleprompter Hanbatten CATV Corp, 458 u.s. 419 (1982) taking 

standard, presumed a taking which would require a compensation and 

then determined that the FCC's statutory authority to order 

physical collocation is insufficient under a heightened standard of 

statutory review. (Bell Atlantic, at *3-5) The court held that 

the Communications Act "does not expressly authorize an order of 
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physical co-location, and thus the Commission may nt~t impose it." 

(Id. at *5) 

II, THB FPSC QRDBB 

By Order No. PSC-94-0285-FOF-TP, issued in this docket on 

March 10, 1994, ("Order") the Florida Public Service Commission 

("FPSC") determined that a physical collocation mandate was within 

its authority pursuant to Chapter 364, Florida Statutes. 

The FPSC addressed the taking issue head-on and reject ed the 

applicability of Loretto, in favor of a 1 ine of takings cases 

involving the regulation of common carriers. After an extensive 

analysis, which included language from common carrier taki ngs 

decisions by both the supreme court of Florida and the United 

States Supreme Court , the FPSC determined that a physical 

collocation mandate , to effectuate statutorily authorized 

interconnection of telecommunications facilities, does not result 

in the taking of a common carrier's used and useful property which 

has been dedicated to the provision of telecommunications services . 

(Order at 5-8) 

Merely raising constitutional concerns does not require the 

invalidation of the FPSC's statutory interpretation . (~ Rust v. 

Sullivan, 111 s . Ct. 1759, 1771) It is only where a statutory 

interptetation casts "grave doubts" on the constitutionality of the 

statute that such an interpretati on must be dis allowed . (Id.) 

There are no "grave doubts" reqarding the FPSC ' s Phase I decision . 

The FPSC has broad statutory powers and relied on both Florida And 

federal caselaw addressing f actually similar circumstances for the 
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proposition that a mandated physic~l collocation arrangement is 

permissible regulation ot common carriers tor the purpose to whi~h 

the carriers have dedicated their used and useful property. 

III, Til IMPACT Ol THI FCC RIMAKD 

By atipulation of the parties, the Florida decision was not 

predetermined by the FCC's decision . (Order at 5) Indeed, the 

statutory authority for the regulation of intrastate 

telecommunications in Florida is distinct, both substantively and 

procedurally, from the FCC's interstate authority. Moreover, in 

reaching ita decision, the Court of Appeals relied on a heightened 

standard of review necessitated by the federal statutes and the 

preaumption of a taking under Loretto. 

Except for an issue which has been added to Phase II of this 

proceeding to address how the FPSC should handle its Phase I 

decision in the absence of a clear interstate col location policy, 

the remand of the FCC Orders s hould have no legal bearing on this 

case. Uncertainty at the i nterstate level s hould not be allowed to 

impede the development of an intrastate i nterconnection policy. 

However, some flexibility must be afforded collocation arrangements 

in order to prevent totally divergent interstate and intr astat,e 

policies . Incompatible collocation arra ngements would benet it 

neither the LECs nor the competitors. 

CONCLUSION 

The remand of the FCC's interstate collocation mandate has no 

legal impact on the FPSC's intrastate collocation decision . The 

FPSC should move ahead to create a fair and flexible policy for 
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expanded interconnection of intrastate ser·;!.ces which will be 

compatible with eventual interstate interconnection arrangements . 

RBBP~LY SUBKXTTBD this 15th day of July, 1994. 

PETD M. DODAR, ESQ. 
Fla . Bar No. 146594 
Pennington & Haben, P.A. 
Post Office Box 10095 
Tallahassee, Florida 32302 
(904) 222-3533 

Counsel for Time Warner AxS 
ot Florida, L.P. 

AND 

Fla. Bar No. 854670 
Florida Cable Television 

Association, Inc. 
Post Office Box 10383 
Tallahassee, FL 32302 
(904) 681-1990 

Counsel for Florida ~able 
Television Associati on, Inc . 
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CERTIFICATE OF SERVICE 
DQCIIT NO, 921074-TP 

I KlaBBY C .. TIFY that a true and correct copy of the forego i ng 

has been served by u.s. Mail on this 15th day of July, 1994, to the 

following partie• of record: 

Tracy Hatch, Staff counsel 
Division of Legal Services 
Florida Public Service Comm. 
101 Eaat Gain•• Street 
Tallaha••••, FL 32399 

Marshall M. criaer, III 
Southe.rn Bell Telephone Co . 
150 s. Monroe St., Suite 400 
Tallahassee, FL 32301 

Intermedia Communications 
9280 Bay Plaza Boulevard 
Suite 720 
Tampa, Florida 33619-4453 

Jack Shreve, Public counsel 
Office of the Public Counsel 
111 W. Madison Street, Room 812 
Claude Pepper Building 
Tallahassee, FL 32399-1400 

Vicki Gordon Kaufman 
McWhirter, Reeves, McGlothlin, 

Davidson & Bakas 
315 s. Calhoun street 
suite 216 
Tallahassee, FL 32301 

Brad E. Mutschelknaus 
Rachel J. Rothstein 
Wiley, Rein & Fielding 
1776 K street, N.w. 
Washington, DC 20006 
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Beverly Menard 
cfo Richard Fletcher 
GTE Florida, Inc. 
106 E. College Ave ., Suite 1440 
Tallahassee, FL 32301 

Lee L. Willis/John P. Fons 
Ausley, McMullen, McGehee, 

Carothers & Proctor 
Post Office Box 391 
Tallahassee, FL 32302 

Patrick K. Wiggins 
Wiggins & Villacorta, P.A . 
Post Office Drawer 1657 
Tallahassee, FL 32302 

Chanthina R. Bryant 
Sprint 
3065 Cumberland Circle 
Atlanta, GA 30339 

Joseph P. Gillan 
J . P. Gillan & Associates 
Post Office Box 541038 
Orlando, FL 32854-1038 

c. Everett Boyd, Jr. 
Ervin, Varn, Jacobs, Odom 

& Ervin 
305 south Gasdsen street 
Tallahassee, FL 32301 
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Harriet Eudy 
ALLTEL Florida, Inc. 
Post ottice Box 550 
Live Oak, FL 32060 

Charles Dennis 
Indiantown Telephone 

System, Inc. 
Post Office Box 277 
Indiantown, FL 34956 

Daniel v. Gregory 
Quincy Telephone Company 
Po•t Office Box 189 
Quincy, FL 32351 

Jodie L. Donovan 
Regulatory Counsel 
Teleport Communications 

Group, Inc. 
One Teleport Drive 
Staten Island, NY 10311 

Michael Henry 
MCI Telecoamunications Corp. 
780 Johnson Perry Road 
Suite 700 
Atlanta, GA 30342 

Ms. Janis Stahlhut 
Vice President of 

Regulatory Affairs 
Time Warner Communications 
Corporate Headquarters 
300 First Stam£ord Place 
Stamford, CT 06902-6732 

7 

David B. Erwin 
Young, van Assenderp, Varnadoe 

& Benton, P.A. 
225 South Adams St., Suite 200 
Tallahassee, FL 32302 

John A. carroll, Jr. 
Northeast Telephone Company 
Post Office Box 485 
Macclenny, FL 32063-0485 

Jeff McGehee 
Southland Telephone Company 
210 Brookwood Road 
Atmore, Alabama 36504 

F. Ben Poag 
United Telephone Company 

of Florida 
Post Office Box 165000 
Altamonte Springs, FL 32716 

Richard 0. Melson 
Hopping, Boyd, Green & Sams 
Post Office Box 6526 
Tallahassee, FL 32314 

Michael W. Tye 
106 East College Avenue 
Suite 1410 
Tallahassee, PL 32301 
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Kenneth A. Hoffman, Esq. 
Floyd R. Self, Esq . 
Rutledge, Ecenia, Underwood, 

Pu.rnell ' Hoffman, P.A. 
Post Office Box 551 
Tallahassee, FL 32302-0551 
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Laura L. Wilson, Esq. 
cfo Florida Cable Television 

Association, Inc. 
Post Office Box 10383 
Tallahassee, FL 32302 

By:~(!...~ 
P~M. DUDAR 




