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UP uonn rca con• UP '"9"'"' "'' 
Auburndale Power Partners, Lilli ted Partne.rship ( "APP") , by and 

through undersigned counsel, pursuant to Rule 25-22.037, Florida 

Administrative Code, files this Emergency Motion to Dismiss the 

Petition on Proposed Agency Action subai tted by Mr. Evander Bend in 

this docket . In •upport of ita Emergency Motion, APP states: 

APP respectfully requests that the co .. ission decide this 

matter on an emergency basis due to the long-pending nature of this 

proceeding, and the fact that the parties anticipate the delivery 

of power under the approved assiqnaent beginning on January 1, 1995 

from APP'a Auburndale, Florida Facility. The issues in this 

proceeding have been before the Commission since April 19, 1994. 

As stated in the Joint Petition for Expedited Approval of contract 

Modifications (the "Joint Petition") filed by APP and Florida Power 

Corporation ("FPC"), tiae is of the essence in preserving the 

viability of the assiqnaent of the LFC No. 47 Corp. ("LFC") 

Standard Offer Contracts to APP. A delay in the final CoJDJDisaion 

approval of the assiqnment could deprive FPC and ita ratepayers of 

the benefits which will flow froa the assignment. Thus, APP 

respectfully requests that the Coaaission set this Emergency Motion 
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tor oral arquaent i .. ediately and, aa soon thereafter as 

practicable, iaaue an order dismissing the Petition. 

Mokaroupo 

1. on October 24, 1994, the Coaaiaaion issued a Notice of 

Proposed Agency Action in this docket, the subject of which is a 

Propo•ed Order Approving Contract Modifications, Order No. PSC-94-

1306-POF-EQ (the •order•). The Order approves, for purposes of 

coat recovery, the aaaiqnaent of LFC'a Standard Offer Contracts 

with FPC to APP pursuant to the teras and conditions of the Consent 

and Aqreeaent, and the administration of those contracts from APP' s 

Auburndale facility. 

2. on Noveaber 14, 1994, Evander Bend (the •Petitioner") 

filed a Petition on Proposed Agency Action (the •Petition") in this 

docket requeatinq that the co .. isaion grant Petitioner a formal 

administrative hearinq and issue a final order denying the relief 

requested in by APP and FPC in their Joint Petition. The 

Petitioner alleges that his substantial interests are attected by 

the Order because he ia a ratepayer of FPC. 

Lnal arcmaent 

3. The Petitioner has failed to assert a sufficient interest 

to establish the requisite standing to initiate a formal proceeding 

under Section 120.57, Florida Statutes. Rule 25-22.029(4), Florida 

Administrative Code, provides that "[o]ne whose substantial 

interests may or will be affected by the CoJDission's proposed 

action" aay file a petition for a hearing pursuant to Section 

120.57, Florida Statutes. Thus, the Petitioner must demonstrate 
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that he has lubatantial interests that may or will be adversely 

affected by the Order such that be bas stancHng to initiate a 

formal adainistrative proceeding. 

4. It is settled in Florida that in order to have standing 

to initiate a foraal adainiatrative proceeding, an individual must 

show: {1) that he or abe will auffer injury in fact which is of 

sufficient t.aediacy to entitle hia or her to a formal proceeding; 

and (2) that the injury ia of a type or nature which the proceeding 

is designed to protect. Aqrico Cbem. Co. y. pepart;ent of Enytl. 

Regulation, 406 So.2d 478, 482 (Fla. 1st DCA 1981), review denied , 

415 So.2d 1361 (Fla. 1982); In re; Application for certificate to 

proyida intarexchanga talacowunication• servica by ATLAS 

COMMUNICATION CQNSULTAlfTS. INC., 94 F.P.S.C. 1:358, 360, Docket No. 

9303969-TI, Order No. PSC-94-0114-FOF-TI (January 31, 1994); 1n 

re; Patition for closura of atandard offar contract tubtcription 

limit and for approyal for cost racoyary of two negotiated power 

purchaae agreement• yith Wheolobrator North Broword, Inc, and 

Wheelabrator South Broyard. Inc. by FI.ORIPA POWER ' LIGHT COMPANY , 

92 F.P.S . C. 6:511, 513, Docket No. 911140-EQ, Order No. PSC-92-

0565-FOF-EQ (June 24, 1992). For reasons aet forth below, 

Petitioner fails to meet the requirements of the Agrico test and, 

tbarefora, locka the raquisite standing to initiate formal 

proceedings. 

5. The Patition faila to aeet the Agrico test because the 

Patitioner baa not adequataly alleged that entry of the Order will 

subject hill to any injury of sufficient immediacy that would 
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entitle hi• to a foraal a4ainiatrative proceeding. In order to 

suffer injury in fact, a party auat be exposed to any injury or 

threat of injury that ia both real and iaaediate, not conjectural 

or hypothetical. Florida Dept. of Offender Rehabilitation y. 

Jerry, 353 So.2d 1230 (Fla. 1st DCA 1978), cert. denied, 359 So.2d 

1215 (Fla. 1978). Purthtraore, for a ratepayer to suffer injury in 

fact fro• a CO-.iaaion procetdinq, there aust be a direct nexus 

between a co-iaaion decision and the ratepayer's payment of 

increased rates. a.. In Re; Petition for limited proceeding to 

implement yater conservation plan in Seminole County by SANLANPO 

QTILITIES OQRPQRATIQN., 94 F.P.S.C. 8:256, 260, Docket No. 930256-

WS, Order No. PSC-94-0987-POF-WS (Auquat 15, 1994). 

6. This Petition ia inherently deficient because the 

Petitioner fails to alltqe any injury that tte will aut!er as a 

result of the Order. The Petitioner claiaa that his substantial 

interests will be affected aiaply because he is a ratepayer of FPC. 

That bare alleqation is insufficient to entitle Petitioner to a 

formal adainistrativt proceedinq. Petitioner's efforts to 

establish standing as a ratepayer also fail in other respects. 

First, assuaing for sake of arquaent that Petitioner is in fact an 

FPC ratepayer, there is nothinq in the Order which suqqests that 

the assiqnment of the Standard Offer Contracts to APP will result 

in an increase in FPC's rates. In fact, it is undisputed that the 

pricinq provisions in the Standard Offer Contracts will remain 

unchanged after the assignment. Second, there is no direct nexus 

between the co-iaaion'• act of approvinq the Joint Petition and 
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any change in FPC's ratu. Indeed, any change in FPC's rates would 

have to result froa a subsequent and separate FPSC proceeding. 1 

Thus, the Order will not result in any injury in fact to the 

Petitioner in the fora of increased utility rates. 2 

7. The speculative and concluaory allegations contained in 

the Petition are insufficient to establish Petitioner'• substantial 

interest in this docltet. The Co.aiaaion should not qrant a formal 

hearing baaecl on the vaque, unsubstantiated augqestions that a 

proposed agency action •aay• have an undefined and indeterminate 

impact upon aoaeone, especially where it appears that the 

proceeding is being pursued for purposes other than those properly 

within the jurisdiction of the co-isaion. 

&ta»e•t for co•t• apo attorneys lees 

e. Section 120.59(6) I Florida Statutes, provides that a 

prevailing party shall be entitled to recover costs and a 

reasonable attorneys fee from the nonprevailing adverse party in 

cases where the nonprevailing party participated in the proceeding 

for an •iaproper purpose. • 

•improper purpose• to aaan: 

SUbsection 120.59(6) (e)l. defines 

participation in a proceeding pursuant to s. 
120.57 (1) primarily to harass or to cause 

1 Section 366.06, Florida statutes (1993). 

2~ Village Park Mobile Home Als'n. Inc. y. Department of 
Business Regulation, 506 So.2d 426 (Fla. 1st DCA 1987), review 
denied, 513 so.2d 1063 (Fla. 1987) (agency approval of a prospectus 
did not, or would not, cause aobile hoae park residents to sutter 
injury in tact becau.. any hara eutfered would result from 
impl .. entation of the prospectus and not from the aqency approval). 
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ynnecessory delay or tor frivolous purpoae or 
to needle••lv increa1e the co1t of licensing 
or •ecurina tbe approyal of an actiyity. 

(eapha•i• auppli.a). 

9. Here, it ia apparent that Petitioner aeeka to attack the 

PAA in an effort to delay the assignment of the LFC standard Offer 

Contract& to APP ao aa to potentially place the aaaiqnment in 

jeopardy. AI described above, Petitioner baa not adequately 

alleged any leqiti.Jaate baaia for •tanding in thia eaae and appears 

to be participating for the purpoae of delaying Colllllilaion approval 

of the Joint Petition. Accordingly, the commi•aion abould find 

that Petitioner haa participated in thia eaae tor an improper 

purpose and ia liable for coata and attorneys fee• pursuant to 

Section 120.59(6), Florida Statutes. 

WHEREFORE, APP re1pectfully requeat1 that the Commi1aion: 

a. dismi•• !Vander Bend's Petition on Proposed Agency 

Action for lack of •tanding; 

b. award coats and attorneys fees against Petitioner; 

and, 

c. grant auch other relief as the Commission deems 

appropriate. 
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o. ruce May 
BOLLUID 6 DI 
P.O. Drawer 81 
Tallahassee, FL 32302 
(904) 22-t-7000 

Attorney• for Auburndale Power 
Partnera, Liaite4 Partnerahip 
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cattrtcu• or •DVIc• 

I HEREBY CERTIFY that a copy of the foregoing has been 

furnished by hand devlivery to Richard E. Benton, 3837-A Xillearn 

Court, Tallahaa ... , n 32308 and by U.S. Mail to Martha Brown, 

staff Counsel, Florida Public service Commi•aion, 101 E. Gaines 

Street, Tallaha••ee, PL 32301; J. Bradford Hinea, Florida Power 

Corporation, O~~ice of General Coun•el, P.O. Box U042, St. 

Patar•burg, FL 33733; John R. Mark•, III, Katz Kutter, Haigler, 

Alderman, Marks ' Bryant, P.A., 106 East Colleg:e Avenue, Suite 

1200, Tallaha•see, Florida 32301 thi• 1~y of November, 1994. 

TAL-53322.1 

7 

66 


	940819-EQ-064
	940819-EQ-065
	940819-EQ-066
	940819-EQ-067
	940819-EQ-068
	940819-EQ-069
	940819-EQ-070

