
BEJ!'ORB THB JPLORIDA PUBLIC SERVICE COMMISSION 

In Re: Joint Petition for 
Approval of Standard O~fer 
Contracts of FLORIDA POWER 
CORPORATION and AUBtJRHDALE 
POWER PAR'l'NERB I LDIITBD 
PARTNERSHIP 

) 
) 
) 
) 
) 
) 

M'"* .. .,., wmcw JO wmaa ll'l'I'J'IQII 

Auburnda1e Power Partners, Lilaited Partnership C"APP"), by and 

throuqh undersiqned counsel, pursuant to Rule 25-22.037, Florida 

Adllinistrative COde, fil..- this AJianded Eaergency Motion to Diaaiaa 

the Petition on Proposed Agency Action subaitted by Mr. Bvander 

Bend in this docket. In support of ita ~nded Z..rqency Motion, 

APP states: 

APP respectfully requests that the co-ission decide this 

matter on an ~enc:y basis d~• to the lonq-pendinq nature of this 

proceedinq, and the fact that ~;.,e parties anticipate the delivery 

of power und.er the approved aasiqruaent beqinninq on January 1, 1995 

from APP's Auburnc:lale, Florida Pacility. The issues in this 

proceedinq have been before the co-isaion since April 19, 1994. 

~ stated in the Joint Petition tor Expedited Approval ~t Contract 

Modifications (the "Joint Petition") filed by APP and Florida Power 

Corporation ("FPC") , ti.. ia ot the ••••nee in preservinq the 

viability of the asaiqnaant of the LFC No. 47 Corp. ("LFC") 

Standard Offer contracts to APP. A delay i :n 
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approval of the •••icpuaent could deprive FPC and its ratepaye.rs of 

the benefits which will flow fro• the asaiqruaent. Thus, APP 

respectfully requests that the co .. ission set this Emerqency Motion 

for oral arquaent t.aediately and, as soon thereafter as 

practicable, issue an order disaissinq the Petition. 

McW!r2PP4 

1. on october 24, 1994, the co .. ission issued a Notice of 

Proposed Aqency Action in this docket, the subject of which is a 

Proposed Order Approving Contract Modifications, Order No. PSC-94-

1306-POF-EQ (the •order•). The Order approves, for purposes of 

coat recovery, the aaaicpuaent of LPC' a Standard Offer Contracts 

with FPC to APP pursuant to the tenaa and conditions of the Consent 

and Aqreeaent, and the administration of those contracts from APP's 

Auburndale facility. 

2 . On Noveaber 14, 1994, Evander Bend (the •Petitioner•) 

filed a Petition on Proposed Aqency Action (the "Petition" ) in this 

docket requestinq that the co-ission qrant Petitioner a formal 

administrative hearinq and issue a final order denyinq the relief 

requested in by APP and FPC in their Joint Petition. The 

Petitioner alleqes that his substantial interests are affected by 

the Order because he is a ratepayer of FPC. 

Legal Arquaent 

3. Th.e Petitioner has failed to assert a sufficient interest 

to establish the requisite standinq to initiate a formal proceedinq 
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under Section 120. 57, Florida Statutes. Rule 25-22.029 ( 4) , Florida 

Administrative Code, provides that "(o)ne whose substantial 

interests .ay or will be affected by the co-ission's proposed 

action" .ay file a petition for a hearing pursuant to Section 

120.57, Florida Statutes. Thus, the Petitioner must demonstrate 

that he has subltantial interests that may or will be adversely 

affected by the Order such that he has standing to initiate a 

for.al adainistrative proceeding. 

4. It is settled in Florida that in order to have standing 

to initiate a foraal adainistrative proceeding, an individual must 

show: (1) that he or abe will suffer injury in fact which ia of 

sufficient i .. ediacy to entitle hia or her to a formal proceeding; 

and (2) that the injury is of a type or nature which the proceeding 

is designed to protect. Aqrico Cbea. Co. y. Department of Enytl. 

Regulation, 406 so.2d 478, 482 (Fla. 1st DCA 1981), review denied, 

415 so.2d 1361 (Fla. 1982); In re; Application for certificate to 

proyide interexcbanqe telegowaunicationa teryice by AtLAS 

CQMMUNIQTION CONSULTANTS. INC., 94 F.P.S.C. 1:358, 360, Docket No. 

9303969-TI, order No. PSC-94-0114-POP-TI (January 31, 1994); ln 

re: Petition for cloture of standard offer contract Subscription 

limit and for approval for cott recovery of two negotiated power 

purchase aqreementa with Wheelobrator North Broward. Inc. and 

Wheelabrator South Broward. Inc. by PLORIPA POWER i LIGHT CQMPANY, 

92 P.P.S.C. 6:511, 513, Docket No. 911140-EQ, Order No. PSC-92-

0565-FOF-EQ (June 24, 1992). For reasons set forth below, 

Petitioner fails to aeet the requirements of the Agrico test and, 
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therefore, lacks the requisite standing to initiate formal 

proceedings. 

5. The Petition fails to •eet the Aqrico teat because the 

Petitioner has not adequately alleged that entry of the Order will 

subject ha to any injury of sufficient immediacy that would 

entitle hi• to a foraal acbainiatrative proceeding. In orde.r to 

suffer injury in fact, a party auat be exposed to any injury or 

threat of injury that ia both real and immediate, not conjectural 

or hypothetical. Florida Dept. of Offencler Rehabilitation y. 

Jerry, 353 So.2d 1230 (Fla. 1st DCA 1978), cart. denied, 359 So.2d 

1215 (Fla. 1978). Purthel"llore, for a ratepayer to suffer injury in 

fact fro. a Ca..iaaion proce ... '<:linq, there •uat be a direct nexus 

between a Co~aaion decision and the ratepayer' a payment of 

increased rates. ~ In Be; Petition for limited proceeding to 

implement water conaeryation plan in Seminole County by SAHLANPO 

QTILITIES CQRPQRATION., 94 F.P.S.C. 8:256, 260, Docket No. 930256-

WS, Order No. PSC-94-0987-FOF-WS (August 15, 1994). 

6. This Petition is inherently deficient because the 

Petitioner fails to allege any injury that he will suffer as a 

result of the Order. The Petitioner claims that his substantial 

interests will be affect ed simply because he is a ratepayer of FPC. 

That bare alleqation is inauffLcient to entitle Petitioner to a 

foraal administrative proceeding. Petitioner's efforts to 

establish standing as a ratepayer also fail in otner respects. 

Firat, aaaUJaing for sake of argument that Petitioner is in fact an 

FPC ratepayer, there is nothing in the Order which suggests that 
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the assiCjJUient ot the Standard Offer Contracts to APP will result 

in an increase in FPC's rates. In fact, it is undisputed that the 

pricing provisions in the Sta.ndard Offer Contracts will remain 

unchanged after the assignment. second, there is no direct nexus 

between the Ca.aiaaion'a act of approving the Joint Petition and 

any change in FPC' a rates. Indeed, any change in FPC's rates would 

have to result from a subsequent and separate FPSC proceeding. 1 

Thus, the Order will not result in any injury in fact to the 

Petitioner in the form of increased utility rates. 2 

7. The speculative and conclusory allegations contained in 

the Petition are insufficient to establish Petitioner's substantial 

interest in this docket. The Co~aission should not grant a formal 

hearing baaed on the vague, unsubstantiated suggestions that a 

proposed agency action •aay• have an undefined and indeterminate 

impact upon aoaeone, especially where it appears that the 

proceeding is being pursued for purposes other than those properly 

within the jurisdiction of the Commission. 

1 Section 366.06, Florida St.ttutes (1993). 

2a.A Village Park Mobile Home Aas'n. Inc. y. pepartment of 
Businea• Regulation, 506 so. 2d 426 (Fla. 11t DCA 1987), review 
denied, 513 So.2d 1063 (Fla. 1987) (agency approval of a prospectus 
did not, or would not, cause mobile home park residents to suffer 
injury in tact becau1e any harm 1uffered would result from 
implementation of the prospectus and not from the agency approval). 
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BMJIIIt for COitl gO AttODIJI 1111 

8. Section 120.59(6), Florida Statutes, provides that a 

prevailinq party shall be entitled to recover coats and a 

reasonable attorneys fee from the nonprevailinq adverae party in 

caaea where the nonprevailinq party participated in the proceedinq 

for an • i.aproper purpose. • 

• i.aproper purpo .. • to ..an: 

Sul:Hiection 120.59 ( 6) (e) 1. defines 

participation in a proceedinq pursuant to s. 
120.57(1) prillarily to haraea or to causa 
unnecessary daLly or for frivolous purpose or 
to ne.Slgaly increase the coat of licensing 
or aacyrinq tbe approyal of an actiyity. 

( .. phaaia supplied) • 

9. Here, it ia apparent ~t Petitioner seeks to attac.k the 

PAA in an effort to delay the aa•i~t of the LPC Standard Offer 

contracts to APP ao as to potentially place the aaaiqnaant in 

jeopardy. All deacri~ above, Petitioner has not adequately 

alleqed any leqitiaate basis for atandinq in this caaa and appears 

to be participatinq for the purpo•e of delayinq Ccm.i.aaion approval 

of the Joint Petition. Accordinqly, the co .. isaion should find 

that Petitioner has participated in this caaa for an improper 

purpoae and ia liable for costa and attorneys f eea purauant to 

section 120.59(6), Florida statutes. 

WHEREFORE, APP respectfully raquaata that the CoJIJiisaion: 

a. diaaiaa Evandar Bend's Petition on Propoaed Aqency 

Action for lack of atandinq; 
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. . 

b. award costa and attorneys feea against Petitioner; 

a.nd, 

c. qrant such other relief as the co-iss ion deems 

appropriate. 

Respectfully submitted, 

~h 
BOLL'MD I DXGII'l' 
P.O. Drawer 810 
Tallahassee, FL 32302 
(904) 224-7000 

Attorneys for &uburD4ale Power 
PartDers, Liaite4 PartDersbip 

CAJ'Ill:CUB Ol III'IJCI 

I HEREBY CERTIFY that a .:::opy of the foregoing has been 

furnished by baa4 clevli.ery to Richard E. Benton, 3837-A Killearn 

Court, Tallahassee, FL 32308 and to Evander Bend, 243 N. Magnolia 

Dr., Tallahassee, FL 32301; and by V.I. Mail to Martha Brown, Staff 

Counsel, Florida Public Service Co.aission, 101 E. Gaines Street, 

Tallahassee, PL 32301; J. Bradford Hines, Florida Power 

Corporation, Offic.e of General counsel, P.O. Box 14042, St. 

Petersburg, PL 33733; John R. Marks, III, Katz Kutter, Haigler, 

Alderman, Marks ' Bryant, P.A., 106 East College Avenue, Suite 

1200, Tallahassee, Florida 32301; Evander Bend, 815 N. Jefferson 

st., Monticello, FL 32344; and by Certifie4 Mail, aeturn Receipt 

Requested to Ann Smith, P.O. Box 1126, Monticello, FL 32344 this 

17th day ot November, 1994. 

TAL-53322.2 

7 
73 


	940819-EQ-353
	940819-EQ-354
	940819-EQ-355
	940819-EQ-356
	940819-EQ-357
	940819-EQ-358
	940819-EQ-359

