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NOTICE OF PROPOSED AGENCY ACTION 
ORDER DELETING TERRITORY 

BY THE COMMISSION: 

NOTICE IS HEREBY GIVEN by the Florida Public Service 
Commission that the action discussed herein is preliminary in 
nature and will become final unless a person whose interests are 
substantially affected files a petition for a formal proceeding, 
pursuant to Rule 25-22.029, Florida Administrative Code. 

BACKGROUND 

Harbor Utilities Company, Inc. (Harbor or utility) is a Class 
C water and wastewater utility in Lee County which provides service 
to 644 water and 439 wastewater customers. According to its 1993 
annual report, Harbor reported a combined net operating loss of 
$58,915. Bonita Bay Limited Partnership (Bonita Bay) is the owner 
of the Ryder Club, a proposed residential development located 
entirely within Harbor's certificated service territory. On June 
21, 1994, Bonita Bay filed a petition requesting that its area be 
deleted from Harbor's territory. 

The Ryder Cl ub will contain 800 units at buildout in 1999. 
Construction for the first phase is planned for January, 1995. 
Bonita Bay anticipates that the initial units of Ryder Club will be 
in place and customers will need water and wastewater service by 
the third quarter of 1995. Bonita Bay h a s peti tioned for the 
deletion of territory so that the Ryder Club can receive service 
from Bonita Springs Utilities (BSU). BSU is a utility exempt from 
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the Public Service Commission's regulation pursuant t o Section 
367 .022(7), Florida Statutes, a s a nonprofit corporati on . 
Accord i ng to the petition, the Ryder Club abuts BSU's lines and BSU 
has ample capacity to provide service to the Ryder Club. Bonita 
Bay has written BSU requesting service and BSU has stated that it 

has the capacity to provide service to the Ryder Club. 

Bonita Bay has not specifically request ed servic e from Harbor. 
However, prior to filing the petition for deletion, by letter dated 

· May 11, 1994, Bonita Bay requested that Harbor voluntarily d e lete 

the Ryder Club from Hr:rbor's certificated territ ory. Bonita Bay 

alleges that Harbor lacks the c a paci ty to provide servi ce to the 

customers of the Ryder Club and, even if Harbor was given rate 
relief or a dditional f unding to expand its facilities to provide 

service to the Ryder Club, new facilities could not be in place in 
sufficient time . 

I n its May 16, 1994, response to Bonita Bay's lette r 
requesting voluntary deletion, Ha rbor decl i ned Bonita Bay's request 

because it was not willing to delete the territory, nor did Harbor 

believe it was able to delete the territory at that time because 
t he terr itory was part of a contract for sale to BSU. The s ale 
contr act failed because some o f the terms o f the contra c t c ould not 
be met. Harbor also responded to the petition by denying t he 
allegations of the petitioner concerning the poor quality of 

service . With regard to the quality of service allegation , Harbor 

stat ed t hat i t is currently provi ding water and wastewater service 

in compliance with all environmental agency standa rds. The utility 
believes that it will be able to meet the immediate nee ds of the 
Ryder Cl ub with expansion of the plant . We have since learned that 

Harbor h a s filed a notice of abandonment pursuant to Section 
367 . 165, Florida Statutes, on Oc tober 19, 1994. 

PETITION 

According to Bonita Bay's petition, Harbor does not have 
adequate cap acity t o provid e service-to the Ryder Club in the time 

frame required . In addition, Bonita Bay states tha t Harbor has not 
demonstrated the ability to provide satisfac tory quality of service 
to the proposed development based on the utility's history of 

noncompliance with the environmental regulatory agencies. Further , 
according to th9 petition, water and wastewater service can be 
provided to the development by BSU, which is an exempt util i t y 
whose lines a but the Ryder Club. Through correspondence dated 
October 7, 1994, Bonita Bay also argued that Harbor doe s not have 
the ability to meet the minimum fire flow requirements of the 
development. 
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Capacity 

With regard to lack of capacity, Harbor claims that Bonita 
Bay's assertion that the utility cannot provide adequate water and 
wastewater service when the Ryder Club's initial units come on line 
in 1995 is incorrect. The utility's responses to the petition did 
not indicate the capacity of the water treatment plant, or whether 
there were any planned upgra des to the water system. Harbor 
further stated that it had no knowledge of the information provided 
concerning the size and development of the Ryder Club since Bonita 
Bay had not requested service for the Ryder Club. Harbor also 
claims that it had no knowledge of BSU's willingness or capacity to 
provide service to the Ryder Club. 

By letter dated August 24, 1994, our staff requested that 
Bonita Bay provide the development plan and the capacity required 
by the Ryder Club initially and at buildout. Pursuant to that 
request, Bonita Bay provided a projected construction phase plan 
with the estimated flow requirements and the site plans for the 
project. This plan shows that in 1995, the estimated usage will be 
21,250 gallons per day (gpd) for water and 21,250 gpd for 
wastewater and that at buildout irr~999, the estimated usage will 
be 208,500 gpd for water and 208,500 gpd for wastewater. 

The development plan of the Ryder Cl ub was sent to Harbor by 
letter dated September 21, 1994. When asked if the utility could 
meet the capacity requirements according to the plan, Harbor's 
response was vague. Harbor stated that there are water upgrades 
planned; however, it did not give details on these upgrades. 

In addition to the information provided by Harbor and Bonita 
Bay, we analyzed the flows and plant capacity represented by 
Harbor's Minimum Filing Requirements (MFRs) filed in Docket No. 
921261-WS, Application for a Rate Increase in Lee County by Harbor 
Utilities Company . Inc. Harbor•s reverse osmosis water plant is 
currently permitted at 80,000 gpd. Based on Harbor's monthly water 
report for the months of January through August 1994, the maximum 
daily usage (max day) for this period was 88,100 gpd. We compared 
these flows with data from the test year of 1992 , where we found 
that the max day was 82,600 qpd. Since current flows occasionally 
exceed the permitted plant capacities, we conclude that the current 
water plant does not have the capacity to serve the additional 
water cus tomers proposed for the Ryder Club. As noted above, 
Harbor has not provided any details on future upgrades to the water 
treatment plant. 

With regard to wastewater capacity, Harbor presently operates 
a 54,000 gpd wastewater plant which utilizes the contact 
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stabilization treatment method. Harbor has indicated tha t it i s in 
the process of expanding its existing capacity by 40,000 gpd, which 
Harbor anticipates should be completed by the last quarter of 1995. 
Based on Harbor's MFRs, the average daily flow max month for the 
1992 test year was 51,000 gpd. With the 40, ooo gpd addition, 
Harbor would increase its capacity to 91,000 gpd. With the 
addition of the first phase flows-of the Ryder Club of 21,250 gpd, 
the average daily flow max month should increase to approximately 
72,250 gpd. We concur with Harbor that it would be able to serve 
the Ryder Club's first phase scheduled for late 1995 . However, by 
1996, the Ryder Club expects its flows to increase by approximately 
50, 000 gpd which would exceed the capacity of Harbor's plant. 
Furthermore, for 1997, 1998, and 1999, Ryder Club expects flow 
increases of 50,000 gpd; 50 ,000 gpd, and 37,250 gpd respectively. 
Since Harbor has not mentioned any additional exp-. nsion plans 
scheduled for its wastewater plant and since it will take an 
estimated 18 months for the design and construction of any plant 
addition, we hereby conclude that Harbor will not have the cap~city 
to serve the additional wastewater customers proposed for the Ryder 
Club. 

Florida Statutes 

The utility argues that despite Bonita Bay's desire for 
service from BSU, the issue of who the developer wishes to receive 
service from is irrelevant. Harbor argues that there is 
established case law which holds that customers cannot choose their 
water and wastewater utility provider. In its petition for 
deletion, Bonita Bay asserts that jurisdiction for the requested 
action - is vested in the Commission pursuant to Sections 367.021, 
367.045 and 367 . 121, Florida Statutes. We acknowledge that 
customers should not be allowed to pick and choose the utility that 
provides service. In Storey v . Mayo, 217 so. 2d 304 (Fla. 1968), 
the Supreme Court held, "An individual has no organic or political 
right to service by a particular utility merely because he deems it 
advantageous to himself." .liL_ at 307-8 . However, Section 367 . 111, 
Florida Statutes, gives the Commission the discretion t c delete 
territory from a service area. Section 367.111, Florida statutes, 
states: 

Each utility shall provide service to the area described 
in its certificate of authorization within a reasonable 
time . If the commission finds that any utility has 
failed to provide service to any person reasonably 
entitled thereto, or finds that extension of ser vice to 
any such person could be accomplished only at an 
unreasonable cost and that addition of the deleted area 
to that of another utility company is economical and 
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feasible, it may amend the certificate of authorization 
to delete the area not served or not properly served by 
the utility, or it may rescind the certificate of 
authorization. 

Although Chapter 367 does not expressly provide a mechanism by 
which a customer may request that his property be deleted from a 
utility's service area, Section 367.111, Florida Statutes, as 
interpreted, means that the Commission, on its own motion, could 
delete a portion of a utility's service territory, if it finds that 
certain conditions wi1:h res pect to service have not occurred. Even 
further, pursuant to Section 367.011, Florida Statutes, the 
Commission could delete this territory in the interest of the 
public and for the protec tion of · the public health, safety, or 
welfare. 

Abandonment 

We have received a copy of a notice of abandonment, pursuant 
to Section 367.165, Florida statutes, f iled by the owner of Harbor 
on October 19, 1994 . Since the utility is in the process of being 
abandoned, it is even more likely that the needed improvements to 
the water and wastewater systems will not be made in time to meet 
the demands of the Ryder Club development. 

Based upon all of the facts stated above, we hereby grant 
Bonita Bay's petition for deletion. The territory described in 
Attachment A, incorporated by reference, shall be deleted from 
Harbor Utilities Company Inc. •s territory. The utility shall file 
revised tariff sheets within thirty days of the effective date of 
this Order reflecting the new territory. The utility shall also 
return Certificates Nos. 272-W and 215-S for incorporation of the 
deletion. If no timely protest is filed upon expiration of the 
protest period, this docket shall be closed. 

Based on the foregoing, it -is,-- therefore, 

ORDERED by the Florida Public Service Commission that Bonita 
Bay Limited Partnership's petition is hereby granted, and the 
territory described in Attachment A shall be deleted f rom Harbor 
Utilities Company, Inc.'s territory. It is further 

ORDERED that Harbor Utilities Company, Inc., shall file 
revised tariff sheets reflecting the new territory within thirty 
days of the effective date of this Order. It is further 

ORDERED tha t Har bor Utilities Company, Inc., shall return 
Certificates Nos. 272-W and 215-5 for incorporation of the del etion 
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wi thin thirty days of the effective date o f this Order. 
further 

It is 

ORDERED that the prov~s~ons of this Order, issued as proposed 
agency action, shall become final and effective unless an 
appropriate petition, in the form provided by Rule 25-22.036, 
Florida Administrative Code, is received by the Director, Division 
of Records and Reporting, 101 East Gaines Street, Tallahassee, 
Florida 32399-0870, by the close of busineso on the date set forth 
in the "Notice of Further Proceedings or Judicial Review" attached 
hereto. It is further 

ORDERED that in the event this Order becomes final, this 
Docket shall be closed. 

By ORDER of the Florida Public Service Commission, this 28th 

day of November, ~· 

BLANCA S. BAYO, Director 
Division of Records and Reporting 

by: ~~-r·J 
Chief, Beau ofecords 

{SEAL) 

MSN 

Note: Commissioner Kiesling dissents with opinion as follows: 

The majority's decision deprives Harbor of the full value of 
its certificated territory even though there has been no showing 
that the utility is currently unable to provide immediate or near
future service to the territory being deleted. By deleting this 
territory, the utility loses a valuable asset which could otherwise 
provide the incenti ve necessary for the receive r or another utility 
to acquire Harbor. Assuring system viability is an integr al part 
of this Commission's responsibility to utilities. To deny Harbor 
the potential for growth in the new development may deny viability 
to this utility. This is particularly true where there is no 
immediate need for service. Therefore, I respectfully dissent. 
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NOTI CE OF fURTHER PROCEEDINGS OR JVDICIAL REVIEW 

The Florida Public Service Commission is required by Section 

120.59(4), Florida Statutes, to notify parties of any 

administrative hearing or judicial review of commission orders that 

is available under Sections 120.57 -or 120.68, Florida Statutes, as 

well as the procedures and time limits that apply. This notice 

should not be construed to mean all requests for an administrative 

hearing or judicial review will be granted or result in the relief 

sought. 

The action propo:;ed herein is preliminary in nature and will 

not become effective or final, except as provided by Rule 

25-22.029, Florida Administrative code. Any person whose 

substantial interests are affected by the action proposed by this 

order may file a petition for a formal proceeding, as provided by 

Rule 25-22.029(4), Florida Administrative Code, in the form 

provided by Rule 25-22.036(7) (a) and (f), Florida Administrative 

Code. This petition must be rec,eived by the Director, Division of 

Records and Reporting, 101 East Gaines street, Tallahassee, Florida 

32399-0870, by the close of business on December 19. 1994. 

In the absence of such a petition, this order shall become 

effective on the day subsequent to the above date as provided by 

Rule 25-22.029(6), Florida Administrative Code. 

Any objection or protest filed in this docket before the 

issuance date of this order is- considered abandoned unless it 

satisfies the foregoing conditions and is renewed within the 

specified protest period. 

If this order becomes final and effective on the date 

described above, any party s ubstantially affected may request 

judicial review by the Florida supreme court in the case of an 

electric, gas or telephone utility or by the First District Court 

of Appeal in the case of a water or wastewater utility by filing a 

notice of appeal with the Director, Division of Records and 

Reporting and filing a copy of the notice of appea l and the filing 

fee with the appropriate court. This filing must be completed 

within thirty (30) days of the effective date of this order, 

pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 

notice of appeal must be in the form specified in Rule 9.900(a), 

Florida Rules of Appellate Procedure. 
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