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BEFORE THE 

FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition for Declaratory Statement 
Regarding Eligibility for Standard 
Offer Contract and Payment Thereunder 
by Florida Power Corporation 

Docket No. 950110-E1 

(1) MOTION TO STAY OR ABATE PROCEEDINGS, (2) MOTION TO DISMISS 
AND (3) SUPPORTING MEMORANDUM 

Pursuant to Rule 25-22.037(2)(a), F.A.C., Panda-Kathleen, L.P. ("Panda") fres this 

(1) Motion to Stay, (2) Motion to Dismiss the Complaint filed by Florida Power Corporation 

("FPC") in the above docket on January 25, 1995, and (3) Supporting Memorandum on the 

grounds that the Florida Public Service Commission ("the Commission") does not have 

jurisdiction (1) over Panda or (2) the claims asserted by FPC and that (3) all issues hearings, 

discovery and related scheduled proceedings in this Docket should be stayed or abated until a 

4~ * P  K ____ final decision on Panda's Motion to Dismiss (including any appeals) has been made. 
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r A. 

INTRODUCTION 

In Docket No. 910004-EU, the Commission determined that FPC's avoided , z- ' - - a t  for a "standard offer contract"' was a 1997 combustion turbine. FPC prepared and 
I 
2-- 
3 filed with the Commission a proposed standard offer contract and a proposed tariff of rates to .- - 

- .  
' . -.------be paid by FPC to cogenerators such as Panda. The Commission approved the form, 

,, 

- -- 
I _  
- 'Although Panda does not accept the lawfulness of any valid distinction between a 

' * (  - "negotiated" and a "standard offer" power purchase agreement or contract, these terms will be 
used for convenience because, apparently, the Commission's staff attaches some significance to 
the terms. 



content, terms and conditions of FPC's standard offer contract 'and thi  FPC tariff of contract 

rates filed with the Commission, thereby establishing the rates for payment by FPC to the 

cogenerators, such as Panda, for the cogenerator's sale of wholesale electric power to FPC 

under that contract. Order No. 24989, issued August 29, 1991. 

After the Commission's order, the Commission and FPC conducted a two- 

week "open season", between September 20 and October 4, 1991, soliciting cogenerators to 

consider and sign such contracts at these rates; the FPC received several signed contracts, 

including one from Panda. On November 19, 1991 FPC petitioned the Commission for 

authority to reject the first standard offer contract it had received and, subsequently, on 

November 26, 1991, FPC filed its petition with the Commission, in Docket No. 911142-EQ, 

for Commission authority to refuse all standard offer contracts m t  the one signed by 

Panda. The earlier petition for authority to reject and the subsequent petition for authority to 

refuse all contracts except the one signed by Panda were combined into a single docket, 

Docket No. 91 1142-EQ. 

In its Order issued October 22, 1992 in that latter docket, this Commission 

ordered that FPC's petition for authority to reject all standard offer contracts except that 

signed by Panda be granted and that the docket be closed. True and correct copies of that 

Order is attached hereto and incorporated herein as Exhibit A. 

A true and correct copy of the power purchase agreement, or contract, 

between FPC and Panda, executed by Panda on October 4, 1991 and executed by FPC on 

November 25, 1991 is attached hereto and incorporated herein as Exhibit B. 
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B. After the Commission's approval of the Panda cbntract,' Panda and FPC 

commenced performing that contract, from the Fall of 1992 until recently, almost two and 

one-half years. However, unbeknownst to Panda, in early 1994 FPC completed an internal 

study of its cogeneration contracts and, adopted internally, a strategy* to rid itself of those 

contracts or to force the cogenerators into negotiating different terms of the contracts, more 

to FPC's liking. In the Fall of 1994, FPC concocted claims that Panda, now, is not 

"eligible" under the contract and that Panda is not entitled to receive capacity payments for 

the term of the contract, as approved by this Commission. 

C. Then, on January 25, 1995, FPC filed a Petition for Declaratory Statement 

with this Commission, claiming that the contract being performed by Panda and FPC, and 

executed effective November 25, 1991 is " . . . not available to Panda-Kathleen, L.P. 

("Panda") if it constructs a facility configuration, as it currently proposes to do, with the 

capacity to produce 115 megawatts ("MW")." In addition, even if the contract is "available" 

to Panda, FPC seeks a further Commission decision that it has no obligation to make 

capacity or energy payments under the contract after December, 2016. A true and correct 

copy of the FPC Petition for Declaratory Statement, with exhibits, is attached hereto as 

Exhibit C. 

Although these claimed "issues" of (1) availability of the contract to Panda and (2) 

term of capacity and energy payments were discussed and fully resolved between Panda and 

FPC early on, long before FPC filed its January 25, 1995 petition, it is evident that FPC is 

seeking the Commission's assistance in "revisiting" the previously-approved contract with the 

*Entitled "Cogeneration and Purchased Power Strategic Proposal" 
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intent that the Commission enter orders which, in effect, will iender the contract terminated 

or economically unfeasible, thereby preventing Panda from concluding the financing, 

construction and operation of its QF near Lakeland, Florida - and putting Panda out of 

business. 

D. The petition of FPC was and is a sham pleading, designed to institute this 

proceeding for the sole purpose of excluding Panda from the market in the sale and purchase 

of wholesale electric power in FPC's geographical service area. In addition, FPC, later in 

1985 interfered with business and contractual relationships between Panda and third parties, 

in order to disable Panda from obtaining sufficient natural gas transport capacity to the 

construction site. The practical effect of FPC's deliberate actions, were designed to cause 

Panda's investors and lenders (the Bank of Tokyo and Merrill Lynch) to decline to close the 

financing of the QF earlier this year, and thereby prevent Panda from financing and 

constructing the facility near Lakeland. 

E. Necessarily, Panda was required to protect itself at this Commission and to 

seek proper judicial relief in the court. On June 26, 1995 Panda filed its complaint in the 

District Court for the Middle District of Florida, Tampa Division, alleging antitrust 

violations and seeking necessary remedies, including injunctive relief and damages. That suit 

(Cause No. 95-992-Civ-T-24(~), Panda-Kathleen, L. P. v. Florida Power Corporation, 

hereinafter, for convenience, "the Federal case") is now pending and discovery by the parties 

has commenced. Upon the conclusion of a first round of document and deposition discovery 

by the parties, the court in the Federal case will conduct, later this year, a hearing on 

Panda's motion for preliminary injunction. 
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Further, to procedurally protect its position (even though this Commission lacks 

jurisdiction over FPC's petition and the proceeding instituted thereby), Panda filed in this 

Commission its petition to intervene on February 6, 1995 and its Motion for Declaratory 

Statement and Other Relief on March 14, 1995. The settled law is that no pleading of any 

party can confer jurisdiction on a court or agency which lacks that jurisdiction; a fatal defect 

which may be raised by the parties or the court or agency at any time. 

F. On August 10 and 11, 1995 this Commission filed its initial and first amended 

motion to intervene in the Federal case, seeking to intervene as a party in the Federal case, 

claiming it wanted its "position" to be known to the court: that the Commission fully 

intended to claim it had jurisdiction to consider and potentially grant the relief sought in 

FPC's January 25 petition. The Commission assumed and has aggressively asserted that it 

has the jurisdiction to do so. 

G .  Because it was and is clear that the proper forum with jurisdiction to determine 

the anticompetitive conduct and other wrongful conduct of FPC and granting the relief sought 

by Panda is the court in the Federal case, Panda assumed that the Commission and its staff 

would acknowledge that the misconduct of FPC should be adjudicated in the Federal case. 

To that end, Panda's counsel recently requested of the Commission staff attorney to 

recommend to the Commission that this proceeding be stayed or abated so that the court in 

the Federal case could proceed to resolve all issues in dispute between Panda and FPC, given 

that court's jurisdiction, and the doctrine of comity. The staff attorney refused. FPC's 

counsel assigned to this proceeding refused. 
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The Commission also proceeded to file its second amended motion to intervene 

in the Federal case. Further, the Commission staff has stated the intention of the 

Commission to proceed with a September 14, 1995 hearing on designation of issues in this 

proceeding. 

In the meantime, on September 6, 1995 FPC has served upon Panda’s counsel 

FPC’s Notice of the Taking of Oral Depositions of Panda employees and officers, 

commencing September 18, 1995. Not without coincidence, the FPC’s counsel in this 

proceeding also served notice to depose the same Panda witnesses on the same dates. 

In short, notwithstanding the applicable jurisdictional law which precludes the 

Commission from proceeding down the course the Commission has set for itself in this 

proceeding, the Commission apparently has no intention of acknowledging that jurisdictional 

law. Accordingly, these Motions to Stay or Abate and to Dismiss must now be presented to 

the Commission. 

II. ARGUMENT 

A. The Commission Does Not Have Jurisdiction Over Panda. 

It is well established that the Commission is a legislative agency with only those 

powers explicitly conferred by statute or reasonably implied from the statutory powers which 

have been explicitly granted. United Telephone Co. v. Public Service Commission, 496 So. 

2d 116, 118 (Fla. 1986). Any reasonable doubt as to the existence of a particular power of 

the Commission must be resolved against it. Id., 496 So. 2d at 118, quoting the Florida 

Supreme Court in Radio Telephone Communications, Inc. v. Southeastern Telephone Co., 

170 So. 2d 577, 584 (Fla. 1965). Absent express authority, or authority necessarily implied, 
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the Commission is not concerned with allegations of fraud or breach of contract between and 

among contracting parties. Deltona Corporation v. Muvo, 342, So. 2d 510, 512 (Fla. 1977). 

The statutory scheme applicable here is found in Chapter 366, F.S., and grants the 

Commission jurisdiction over "public utilities" and "electric utilities" as defined in Sections 

366.02(1) and (2), F.S. Section 366.02(1), F.S., defines "public utility" as "every person, 

corporation, partnership, association, or other legal entity and their lessees, trustees, or 

receivers supplying electricity . . . to or for the public within this state." Section 366.02(2), 

F.S., defines "electric utility" as "any municipal electric utility, investor-owned electric 

utility, or rural electric cooperative which owns, maintains, or operates an electric 

generation, transmission, or distribution system within the state. " 

Panda is not a public utility or an electric utility. Panda is a qualifying facility 

("QF") pursuant to the provisions of the Public Utilities Regulatory Policies Act ("PURPA"), 

the Federal Rules implementing PURPA found in 18 C.F.R. 292.201, et. sea., and 

Commission Rule 25-17.080(1), (3), F.A.C. Panda sells electric capacity and energy at 

wholesale to FPC pursuant to the contract entered into in November, 1991. Panda does not 

engage in retail electricity sales of any type and, therefore, does not fall within the definition 

of either "public utility" or "electric utility" in Sections 366.02(1) and (2), F.S. The 

Commission does not have jurisdiction over Panda. 

B. The Commission Does Not Have Jurisdiction Over the Claims 
Asserted in the FPC Petition. 

1 .  Section 366.051, Florida Statutes, Does Not Grant the 
Commission Jurisdiction to Resolve Any Contract Dispute 
Between FPC and Panda. 
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The only authority which the Commission exercises ov& QFs such as Panda is purely 

derivative. The Commission oversees and regulates utilities such as FPC, who, in turn, 

contract with QFs such as Panda. Utilities petition the Commission for approval of their 

contracts' with QFs in order to recoup from ratepayers the money the utilities pay the QFs 

under these contracts. 

In connection with that approval process, Section 366.051, F.S., authorized the 

Commission to do two thiigs: (1) "establish guidelines relating to the purchase of power or 

energy by public utilities from cogenerators or small power producers" and, at the 

Commission's discretion, and (2) "set rates at which a public utility must purchase power or 

energy from a cogenerator or small power purchaser." At that point, the Commission's 

obligations - and authority - are finished. 

Indeed, this Commission's staff recently recommended, in its January 26, 1995 

memorandum to the Director, Division of Records and Reporting, that a Motion to Dismiss 

(in Docket No. 940357-EQ - Petition for Resolution of Cogeneration Contract Dispute with 

Orlando Cogen Limited, L.P., by Florida Power Company) be granted. A true and correct 

copy of the staff Memorandum to the Division of Legal Services is attached hereto and 

incorporated herein as Exhibit D. This Commission followed the staff's recommendation and 

ordered that the FPC petition involving that contract dispute be dismissed. &, the 

Commission's February 15, 1995 decision and order in the consolidated cases, Docket No. 

31n reality, FPC wrote the contract and the tariff and the Commission approves both, as 
here, in 1991. Further, the Commission approved the FPC-Panda contract in another order on 
October 22, 1992. 
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94-0771-EQ, a true and correct copy of which is attached hereto and incorporated herein as 

Exhibit E. 

Both the Commission's staff and the Commission itself acknowledged that the 

Commission's jurisdiction and authority is dependent upon the enabling statute itself, here, 

Section 366.051 of the Florida Statutes. The Commission staff stated: 

"In compliance with PURPA, Section 366.051, F.S., provides 
that Florida's electric utilities must purchase electricity offered 
for sale by QFs, 'in accordance with applicable law.' The 
statute directs the Commission to establish guidelines relating to 
the purchase of power or energy from QFs, and it permits the 
Commission to set rates at which a public utility must purchase 
that power or energy. The statute does not explicitlv grant the 
Commission the authority to resolve contract disputes between 
utilities and OFs. . . . 
This rather lengthy discussion of the statues and regulations 
demonstrates that PURPA and FERC's regulations carve out a 
limited role for the states in the realation of the relationship of 
utilities and the aualifvine facilities. . . . As Mr. Werner from 
Aubumdale pointed out in oral argument in a related docket, 
PURPA and FERC's regulations are not designed to open the 
door to state regulation of what would otherwise be a wholesale 
power transaction. " (emphasis added). 

The staff cited Docket No. 840438-EI, in: Petition of Tamua Electric Comuanv for 

Declaratorv Statement Regarding Conserve Cogeneration Agreement, Order No. 14207, 

issued March 31, 1985, wherein the Commission refused to construe a paragraph of the 

cogeneration agreement, stating: 

"In response to Conserve's jurisdictional arguments, we agree 
that the civil courts have exclusive iurisdiction to construe the 
agreement and award damaees if anv are merited. " Order 
14207 at page 4. (emphasis added). 
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As stated by the Commission staff in its memorandum, 'Exhibit E: 

"The Commission said [in the Conserve Order] that it did have 
jurisdiction to interpret its cogeneration rules and to decide that 
its new rules did not apply to preexisting contracts, but it stated 
that matters of contractual interoretation were urouerlv left to 
the civil courts. " 

The weight of authority from other states that have addresses similar issues supports 

this position. See, s., Ajion Energy, Inc. v. Idaho Power Co., 729 P.2d 400 (Id. 1986); 

Bates Fabrics, Inc. v. PUC, 447 A.2d 1211 (ME. 1992); Barasch v. Pennsylvania Public 

Utility Commission, 546 A.2d 1296, reargument denied, 550 A.2d 257 (1988); Erie 

Associates - Petition for a Declaratory Ruling that Its Power Purchase Contract with New 

York State Electric and Gas Corporation Remains in Effect, Case 92-E-0032, N.Y. PUC 

LEXIS 52 (March 4, 1992); Freehold Cogeneration Associates v. Board of Regulatory 

Commissioners of the State of New Jersey, 1995 WL 4897 (3rd Cir. (N.J. 1995); Fulton 

Cogeneration Associates v. Niagara Mohawk Power Corporation, Case No. 92-CV-14112 

(N.D.N.Y. 1993). The facts vary in these cases, but the principle is same; under federal and 

state regulations of the relationship between utilities and cogenerators, state commissions 

should not resolve contractual disputes over the interpretation of negotiated power purchase 

agreements once they have been established and approved for cost recovery. 

In Afton, supra., Idaho Power Company (Idaho Power) and Afton Energy, Inc. 

(Afton) had negotiated a power purchase agreement that included two payment options for 

the purchase of firm energy and capacity. The options were conditions on the Idaho 

Supreme Court's determination whether the Idaho Commission had authority to order Idaho 

Power to negotiate an agreement with Afton or dictate terms and conditions of the 
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agreement. When the Supreme Court made its decision, Idaho Power petitioned the 

Commission to declare that the lesser payment option would be in effect. The Commission, 

dismissed the petition, holding that the petition was a request for an interpretation of the 

contract and that the district court was the proper forum to interpret contracts. The Idaho 

Supreme Court upheld the Commission’s decision. 

In Erie Associares, supra., the New York Public Service Commission was asked by 

the cogenerator to declare that its negotiated purchased power agreement was still in effect 

even though the utility had canceled the contract because the cogenerator had failed to post a 

deposit on time. The Commission stated, at page 127: 

Erie’s petition will not be granted. Jurisdiction under the Public 
Utility Regulatory Policies Act of 1978 (PURPA) is generally 
limited to supervision of the contract formation process. Once a 
binding contract is finalized, however, that jurisdiction is 
usually at an end. 

We will not generally arbitrate disputes between utilities and 
developers over the meaning of contract terms, because such 
question do not involve our authority, under PURPA and 
PSL66-c, to order utilities to enter into contracts. Requests to 
arbitrate disputes are simply beyond our jurisdiction, in most 
cases. 

. . . Erie has not justified a departure from the policy of 
declining to decide breach of contract questions, or identified a 
source of the authority to exercise jurisdiction over such issues. 

The Commission staff also cites in the Memorandum, with approval, the decision of 

the Florida Supreme Court in Unired Telephone Company, -. The Commission staff 

stated: 
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"The Commission's authority derives from the skutes. United 
Telephone Company (citation) It cannot be conferred or inferred 
from the urovisions of a contract. Nor does the Commission's 
responsibility to ensure the reliability of Florida's electric grid 
impose a responsibility to interpret the backup fuel provision of 
this contract. Even if the Commission determined that Orlando 
Coeen had not comulied with the urovisions of the contract, it 
could not order the coeenerator to uerform. When the 
Commission approved this contract for cost recovery purposes, 
it determined that FPC's ratepayers would be protected in the 
event the cogenerator defaulted. Anv further remedv for breach 
of the contract itself lies with the Court. . . . Staff recommends 
that the Motion to Dismiss should be granted. Florida Power 
Corporation's Petition fails to set forth any claim that the 
Commission can resolve. The Commission should defer to the 
Court to resolve this contract disuute. FPC's Petition should be 
dismissed." Memorandum at pages 9-10. 

In sum, Section 366.051, F.S. does not give the Commission express or implied 

jurisdiction over the resolution of cogeneration contract disputes, as the Commission's staff 

has acknowledged. Strangely, in this case, the staff has taken an entirely contrary position. 

2. Federal law preempts the Commission from exercising 
jurisdiction to revisit a previously-approved cogeneration 
contract. 

It is undisputed that the Commission has approved the contract itself (and the rate 

tariff), in its order in Docket No. 910004-EU, Order No. 24989 issued August 29, 1991. It 

is undisputed, by the way, that the testimony offered by FPC witnesses u, Robert D. 

Dolan) in that proceeding established that FPC wrote both the contract and the tariff 

applicable to Panda and FPC; presented the contract and the tariff to the Commission in the 

form of exhibits in that proceeding; and the contract and tariff, with minor modifications, 

were approved by the Commission in its final order in that proceeding. 
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In addition, the specific, signed contract for a 30-year term between Panda and FPC 

was especially approved by this Commission in its October 22, 1992 Order, (Exhibit A). 

Under settled case authority, this Commission cannot, some three years later (or at any 

subsequent time), revisit that contract for the purpose of construing, interpreting, modifying, 

canceling, voiding (or, for that matter, enforcing) the contract. 

The point of departure is the provisions of PURPA 5 210, 16 USC 5 824a-3. The 

pertinent portion of that section, accordine to this Commission in its February 15, 1995 

Order, Docket No. 940771-EQ, (Exhibit E): 

"contains several provisions designed to overcome [the] 
obstacles" [the resistance of monopoly electric utilities to 
purchasing power from other generation suppliers; the potential 
refusal of monopoly electric utilities to sell needed backup 
power to cogenerators; and subjecting cogenerators to extensive 
and expensive federal and state regulations]. 8 210(a) directs 
the Federal Energy Regulatory Commission (FERC) to 
promulgate rules to encourage the development of alternative 
sources of power, including rules that require utilities to offer to 
buy power from and sell power to qualifying cogeneration and 
small power production facilities (QFs). 5 210(b) directs FERC 
to set rates for the purchase of power from QFs.. . . FERC's 
regulations implementing PURPA require utilities to purchase 
QF power at a price equal to the utility's full avoided cost 
(defined under 18 C.F.R. 5 292.101(b)(6)) FERC's rules also 
contain a urovision that Dermits utilities and OFs to negotiate 
different Drovisions of Dower uurchase aereements. includinc. 
price. as lone as thev are at or below a utilitv's avoided cost. 
(18 C.F.R. li 293.301) In compliance with PURPA, 5 366.051, 
Florida Statutes, provides that Florida's electric utilities must 
purchase utility offered for sale by QFs, "in accordance with 
applicable law. " The Statute directs the Commission to 
establish guidelines relating to the purchase of power or energy 
from QFs, and it permits the Commission to set rates at which a 
public utility must purchase that power or energy. The Statute 
does not exulicitlv erant the Commission the authoritv to resolve 
contract disuutes between utilities and OFs. " (emphasis added). 
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Under the Supremacy Clause of the U.S. Constitution, applied to the field of 

cogeneration, such reconsideration by state commissions have the effect of conflicting with 

federal law in interfering with and discouraging cogeneration, by imposing burdensome 

utility-like regulation upon cogenerators, contrary to PURPA and FERC’s regulations, in a 

field that is preempted by the federal law. Commission actions in a proceeding such as this 

one interfere with that federal policy and simply must yield. 

In Smith Cogeneration Management, Inc. v. The Corporation Commission of 

Oklahoma, 863 P.2d, 1227 (Okla. 1993), the Oklahoma Commission had adopted a rule 

which allowed reconsideration by the Commission of avoided costs after the contract was 

agreed upon, thereby creating uncertainty for the cogenerator in its ability to obtain necessarv 

financing to develop the facility. The Oklahoma Supreme Court held that the Commission 

rule was unlawful, being preempted by federal law and contrary to PURPA and the 

regulations of FERC. The Court pointed out that the preemption doctrine stems from the 

Supremacy Clause of the U.S. Constitution and invalidates any state law or regulation which 

contradicts or interferes with an act of Congress. The Court held that once the cogenerator 

had contractually obligated itself to deliver power to the public utility, the contract was 

approved and could not be revisited by the Commission at a later time. The Court relied 

upon FERC v. Mississippi, 456 US 742, 745 (1982), in which the U.S. Supreme Court held 

that the federal government may constitutionally order the States to implement the FERC’s 

regulations through the State courts or agencies. As the Oklahoma Supreme Court stated: 
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"Under this federal command, states have the authority to 
promulgate regulations mirroring the Federal regulations. In 
general, a State may enact its own laws or regulations as long as 
the federal authority has not preempted all state efforts to 
regulate in the area 
do not conflict with federal laws or regulations. Ci@ of New 
York Y. FCC, 486 U.S. 57, 64 (1988). 

as long as the state laws or regulations 

The Court held that the State Commission rule directly conflicts with PURPA and 

FERC regulations; it discourages cogeneration, and that is preempted by Federal law. 

Court pointed out that if the entrepreneur can show an inability to finance without a firm 

contract, it is even more clear that any attempt by the Commission to revisit a cogeneration 

contract, even as a result of changed circumstances, deprives the cogenerator of the benefits 

of the commitment it made to furnish the power, and the State Commission rule is invalid. 

The 

The Court further held that a cogenerator is entitled to negotiate a long term purchase 

contract with established full avoided costs even if those costs are based on future estimates. 

The Court cited its 1993 opinion in Wilson v. Harlow, 860 P.2nd 793,799 (1993) in holding 

that cogeneration regulations might require results which are unfavorable to a utility's 

ratepayer. Just because conditions change and render a power sales agreement no longer 

attractive or feasible is not justification for revisiting or otherwise modifying the contract. 

The Court also held that FERC regulations grant cogenerators the right to negotiate a 

long-term purchase contract, with the price of power to be purchased based on the avoided 

costs of the utility calculated at the time of deliverv or at the time the obligation is incurred. 

Should a cogenerator choose the latter method of calculation, it has the right to receive the 

benetits of the contract even if, due to changed circumstances, the contract price for the 

power at the time of delivery is unfavorable to the utility. 
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The Court stated: 

"Reconsideration of long term contracts with established 
estimated avoided costs imDoses utilitv-tvDe regulation over 
m. PURPA and FERC redations seek to urevent 
reconsideration of such contracts. The legislative history behind 
PURPA confirms that Congress did not intend to impose 
traditional utility-type ratemaking concepts on sales by QFs to 
utilities." See also Wilson v. Harlow, 860 P.2d 793 (S.Ct. of 
Oklahoma, 1993). 

In FERC v. Mississippi, the Supreme Court interpreted PURPA as imposing 

requirements on State regulatory authorities in excess of their duties under State law. The 

Court stated that, through PURPA, the Federal government intend to use State regulatory 

machinery to advance federal goals. The Court held constitutional the requirement of 

PURPA $ 210 which "has the States enforce standards uromulaated bv FERC." Sd., 102 S. 

Ct. at 2137. The legislative history of the intention of the House and Senate conferees is 

consistent with the Court's opinion. See 1978 US Code Congr. and Adm. News 7659,7801. 

The Smith decision of the Oklahoma Supreme Court was cited with approval in the 

Freehold decision this year by the Third Circuit, infra. 

The thrust of these cases is that Federal law has preempted state PUC proceedings 

which seek to impose state utility regulation on QFs by construing previously approved PPAs 

or engaging in similar regulatory activity. 

In Independent Energy Producers Ass'n v. California PUC, 36 F.3d 848 (9th Cir. 

1994), the Court cited the Supreme Court's decision in American Paper Inst. v. American 

Elec. Power, 461 U.S. 402, 412-18, 103 S.Ct. 1921, 1927-31 (1983) as upholding FERC's 

requirement that QFs receive full avoided cost rates, the statutory maximum under PURPA 

$210. 
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The Ninth Circuit refers to four types of standard offer contracts adopted by the 

California PUC; however, lawfulness of the contracts was not an issue in the case in either 

the trial or appellate court. 

It is clear that, whether a contract later proves to be undesirable to the utility or not, 

once the contract has been signed neither the utility nor the state PUC can change or modify 

the contract. That includes "standard offer" or fixedmice contracts, the precise subiect 

before the Ninth Circuit Court. In Independent Enerw, the PUC's "monitoring and 

enforcement program" over those "standard offer" contracts, authorizing utilities to monitor 

QF's compliance with federal operating and efficiency standards (and to reduce payments to 

QFs not found to be in compliance) was struck down, as preempted by federal law. Clearly 

the holding applies here, particularly since FPC is not even asking this Commission to 

ascertain anything about federal law. 

The Court also relied upon 45 Fed.Reg. 12214, 12226 (1980), pointing out that 

FERC $292.304(e)(2)(iii) " . . . recognizes that the value of electric energy provided by the 

QF varies depending on the terms of its commitment to the utility, the length of time during 

which the QF has guaranteed that it will supply electric energy to the utility, . . . " l_d. 36 

F.3d at 856-57. Thus, the term of the contract and its provisions for payments are matters 

preempted by the FERC regulations; yet, FPC is attempting to ask this Commission to delve 

into the same subject. 

As to an attempt to alter the terms of an existing contract, the Court held that the 

PUC did not have the authority to alter the contract: 
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"However, the fact that the prices for fuel, and therefore the 
Utilities' avoided costs, are lower than estimated, does not give 
the state and the Utilities the right unilaterally to modify the 
terms of the standard offer contract. Federal regulations 
provide that QFs are entitled to deliver energy to utilities at an 
avoided cost rate calculated at the time the contract is signed. 
18 C.F.R. §292.304(d)(2)." Id, 36 F.3d at 858. 

The Supreme Court of Texas also agrees. In PUC v. Gulf Stares Utilities Company, 

809 S.W. 2d 201 (S.Ct. 1991), the Court held that PURPA does not grant the Texas PUC 

authority to alter the terms of a power purchase contract. 

In the very recent Third Circuit case, Freehold Cogeneration v. Board of Reg. 

Com'rs. of N.J. ,  44 F.3d 1178 (3rd Cir. 1995) [decided on January 9, 1995, prior to FPC's 

January 25 Petition filed in this Commission], the PPA was negotiated, signed and then 

approved by the New Jersey Board (PUC). However, the Board decided in 1993 to let 

utilities out of QF contracts no longer beneficial to the utilities, by buyouts and other 

measures to reduce power costs. In early 1994, the Board directed the QF and the utility to 

negotiate lower contract rates or a buyout and, if they did not do so, the Board would 

commence an evidentiary hearing to consider various courses of action including modifying 

or revocation of its approval of the PPA. The OF filed suit in the Federal court. seeking a 

declaratorv iudement that PURPA Dreemoted the Board's order and an iniunction to stoD the 

e. The District Court declined jurisdiction under PURF'A §210(g) (only state courts or 

FERC ar to review state PUC orders) and the Johnson Act, 28 U.S.C. 81342 (which curtails 

federal court jurisdiction over state utility rates). 

18 

461  



However, the Circuit Court reversed, holding: 

1. The appeals to state courts or FERC under PURPA $210(g) are to state 

PUC proceedings "designed to implement any requirement of rules promulgated by the 

FERC pursuant to 210(a)" but, here, the QF was claiming that the Board proceeding was 

inconsistent with and preempted by PURPA $210(e) and the FERC regulations which 

OFS from state utilitv regulation (16 U.S.C. $824a-3(e)(l); 18 C.F.R. $292.602(c)). Id. at 

1184-85 (citing Bristol Enerw v. N.H. PUC, 13 F.3d 471 (1st Circ. 1994). The Court 

rejected the application of $ 210(g). 

2. The Johnson Act does not apply because the QF's claim is based on a federal 

statute, PURPA, and not solely on the Federal Constitution, citing Arkansas P&L Co. v. 

Missouri PUC, 829 F.2d 1444, 1449 (8th Cir. 1987). 

3. The Federal court has jurisdiction over the preemption claim even though the 

parties were still in ongoing proceedings at the Board. 

4. The state Board's implementation of FERC's $2lO(a)-type regulation ended 

when the Board auuroved the PPA. The attempt to either modify the PPA or revoke Board 

approval is "utility-type'' regulation from which the QF is immune under PURPA $210(e). 

PURPA bars reconsideration of the prior approval of the PPA, the Court citing Indeuendent, 

-, and Smith Cogeneration, gra, "The Oklahoma court (in Smith) did not rest its 

preemption holding merely on the impact of the Commission rule on financing, but urimarily 

on the obliaation and rights of the uarties under a neeotiated and executed contract." Id. at 

1193. 
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Here, FPC, too, is attempting to get the Commission to terminate or modify Panda's 

PPA because its rates are higher than rates that might be paid today. FPC decided in 1993 

that it had contracted for too much QF power, which it claimed might result in a minimum 

load problem during certain periods. Rather than honor its QF contracts by reducing the 

amounts of its own power generation or by selling excess power to others at a reduced price, 

[as this Commission clearly stated should be done, in the January 1991 Order when FPC 

signed up over 642 M W  for an identified need of 450 MW] , recently has been attempting to 

cure its claimed minimum load problem by either coercing supply and price concessions from 

QFs (as in the Orlando Cogen case and several other QFs) or, as here, to entirely get out of 

the contract with Panda. 

In FPC's cogeneration strategy documents of March, 1994, FPC concluded that its 

strategic interests will be served by taking whatever steps are necessary to rid itself of all of 

cogeneration contracts, including the Panda contract. In some cases, FPC has been able to 

intimidate cogenerators to renegotiate their contracts for lower capacity and energy payments 

by FPC, for curtailment or both. Four cogens who have resisted that intimidation, including 

Panda, have filed suit in the federal or state courts. The simple facts are that FPC made 

errors in calculating its cogeneration capacity needs in 1990 and 1991; FPC made errors in 

estimating the relative costs of coal and natural gas as fuels; and FPC decided it wanted to 

accelerate the construction and operation of its Fort Meade, Polk County units, without any 

competitive interference from Panda. In its "Cogen strategy" documents, FPC repeatedly 

made it clear that its fundamental purpose in adopting its strategy to rid itself of the cogen 
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contracts is to "improve its competitive position". Its subsidiary motive is to avoid making 

capacity and energy payments to the cogenerators as contracted. 

That motive cannot be countenanced under PURPA and the FERC regulations. That 

is, FPC cannot attempt to obtain from this Commission an order which would relieve FPC of 

its PUMA and FERC obligations to buy and sell power to and from the QFs at the rates 

established in the contracts. Thus, in Afon Energy, Inc. v. Idaho Power Company, 693 P.2d 

427 (Supreme Court of Idaho, 1984), the public utility attempted to challenge the authority of 

the Idaho PUC to order the utility to enter into a long-term (35 year) contract with the 

cogenerator. Idaho Power argued that the PUC should approve a contract which provided 

that the rates, terms and conditions in the contract are subject to the continuing jurisdiction 

of the Idaho PUC and, therefore, are subject to change, in revisions by order of the PUC. 

The basis of Idaho Power's claim was that the PUC had the (usual) statutory requirement 

under Idaho law to determine just, reasonable and sufficient rates, which rates of necessity 

must be subject to change as conditions change. The Idaho Supreme Court rejected that 

argument. The Court pointed out that PURPA section 210(b) (providing that the rules 

prescribed in subsection (a) shall insure that the utility's rates or purchase of energy from a 

QF should be just and reasonable "to the electric consumers of the electric utility and in the 

public interest") does permit the State Commission to exercise pervasive regulation over 

the avoided cost rates paid to the cogenerator. "That is, the conferees of the House and 

Senate expressly stated that it was not their intention that that language in 

subject cogenerators to State commission examination of the rates or terms; to do so would 

discourage cogeneration. " The language proposed by Idaho Power, the Court said, would 

210(b) would 
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result in utility-type regulation over the cogenerators, a result clearly rejected by Congress 

when it enacted PURPA. 

Just as in the Independent Energy and Freehold cases, m, the Court in Afon 

Energy pointed out that the FERC regulations do not contemplate utility-type regulation over 

rates paid to the cogenerator. The Court held that FERC regulations 5 292.304@),(5) and 

(d) make it clear that if the cogenerator chooses to exercise its option to receive avoided 

costs calculated at the time the obligation is incurred, that rate is to be maintained for the 

duration of the contract. Thus, the Court rejected Idaho Power's argument, stating: 

"It is clear that both the Congress and FERC, through it's 
implementing regulations, intended that (cogenerators) should 
not be subjected to the pervasive utility-type regulation which 
would result if the contract language proposed by Idaho Power 
were approved by the Commission. In fact, one of Congress' 
main objectives in enacting PURPA was to encourage 
cogeneration and small power production by exempting 
(cogenerators) from pervasive state rate regulation. Congress 
was aware that such regulation presented a strong disincentive 
for cogenerators to engage in power production where the 
financial risks were great and the returns were not guaranteed to 
be recoverable. " 

The Idaho Supreme Court also made it clear that FERC Rule 5 292.304(e)(iii) " . . . 
which provides that one of the factors in determining the avoided cost rates to be paid the 

(cogenerator) is "the terms of any contract or other legally enforceable obligation, including 

the duration of the obligation.. ." The Court went on to say that "the level of payments to 

the (cogenerator) varies depending on the length of the contract. Mathematicallv. the rate 

level is a function of the term of the contract. Thus, the Commission's rate-making authority 

is intricately related to its ability to define the term of the obligation. See Appendix A. " 

- Id., 693 P.2d at 431-432 and footnote 8. Also, see Appendix A, Idaho Power's rate 
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schedule for contracts from 2 years to 35 years in duration. [Obviously, the 20 year vs. 30 

year dispute in the Panda case is derived from documents created by FPC, not from any 

authority or permission derived from PURPA or the FERC regulations. There is no term 

limitation in the federal law and FPC's claim is unsupportable under federal law - and 

common sense. The Idaho PUC had set out in its rules the terms of a standard form contract 

and, in justifying its refusal to sign that contract, Idaho Power asserted that the Commission 

had no jurisdiction to order Idaho Power to sign a contract which was not freely negotiated 

but rather was a standard form contract with terms dictated by the Commission. 

The Commission also agreed that Idaho Power was, in fact, correct in its assertion 

that the Commission lacked iurisdiction to dictate contract terms between a utility and a 

cogenerator. The Idaho Commission stated: "The role of standard form contracts was to 

serve as a solid Doint of deuarture for negotiations. It has been our experience that sponsors 

of projects are greatly assisted in their initial planning efforts and their dealings with 

potential financial backers if the rates, terms and conditions governing future relations with 

the purchasing utility can be made available at the outset with at least some degree of 

assurance. It makes no sense to reinvent the wheel with each project. Nonetheless, 

parties remain free to negotiate whatever terms make sense in light of the unique 

circumstances of each site's specific application. " 

In discussing this issue, the Idaho Supreme Court and the United States Supreme 

Court in the FERC v. Mississippi decision, m, discussed FERC Rule 18 C.F.R. 5 

292.401(a)(198), which states that state commissions may implement PURPA 5 210's 

requirement that a state commission implement rules for each electric utility, quoting that 
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FERC Rule as authorizing a state commission to implement the federal law by, among other 

things, "an undertaking to resolve disputes between qualifying facilities and electric utilities 

arising under [PURPA] . " In FERC v. Mississippi, the Supreme Court said: 

"In essence then, the [federal] statute and the implementing 
regulations simply require the Mississippi authorities to 
adjudicate disputes arising under the statute. . . . [Tlhe 
Mississippi Commission has jurisdiction to entertain claims 
analogous to those granted bv PURPA, and it can satisfy 5 
210's requirement simply by opening its doors to claimants. 
That the Commission has administrative as well as judicial 
duties is of no significance. Any other conclusion would allow 
the States to disregard both the pre-imminent oosition held by 
federal law throughout the Nation . . . and the Congressional 
determination that the federal rights granted bv PURPA can 
aoorooriatelv be enforced through State adiudicatory 
machinerv . . . " Id., 102 S.Ct. at 2137-38. 

However, the unequivocal significance of the opinions of the Supreme Court and the 

Idaho Court is that a state commission only has the authority to resolve disputes under the 

federal law. Here, FPC is seeking a resolution of dispute under federal law, but 

only asserts (frivolous) claims under a contract and a tariff FPC itself filed with and obtained 

previous approval by the this Commission or, at worst, under Florida Administrative Code 

Rule 25-17.0832(3). Both the Supreme Court and the Idaho Supreme Court confimed the 

authority of a state commission to order a public utility to enter into a power purchase 

contract with a cogenerator, as a necessary part of that State Commission's duty to carry out 

the requirements of PURPA and the FERC regulations. However, the Independent Energy, 

Freehold, Afron Energy and FERC v. Mississippi decisions prohibit subsequent Commission 

hearings which may alter or terminate the PPA. 

24 



In Kansas City Power & Light Co. v. The State Corporation Commission of Kansas, 

676 P.2d 764 (S.Ct. of Kansas, 1984) the Kansas Supreme Court reversed the Kansas 

Commission's setting of rates to be charged to the cogenerator on a basis other than avoided 

cost. The Court stated: 

"We find that federal law has DreemDted the field in the area of 
cogeneration, and that the KCC, a state regulatory authority, 
cannot require KCPL (the utility) to purchase electricity from 
cogenerators at a rate greater than the federally regulated rate 
based on avoided cost. The Congress of the United States 
established a national policy of developing alternate energy 
sources to combat the national energy crisis. The federal 
government has under its supervision activities in the energy 
field, including cogeneration, designed to benefit the nation as a 
whole. Where a state regulatorv authoritv acts to the contrary, 
it must fail. The requirements of PURPA and the FERC 
regulations preclude or DreemDt state action not in comDliance 
therewith unless a waiver is obtained. (referring to the waiver 
provision, which the Kansas Commission did not exercise, in 
FERC Rule 5 292.403)." 

Likewise, the Appellate Division of the Supreme Court of New York has held, 

without equivocation, that PURPA and the federal regulations have preempted the area of 

cogeneration and that New York PUC's rules and regulations cannot lawfully depart from the 

federal law. Consolidated Edison Company of New York, Inc. v. Public Service Commission 

of the State of New York, et al . ,  98 App.Div.2d 377, 471 N.Y.S.2d 684 (1983). 

3. The Commission's purported distinction between a "negotiated" 
and a "standard offer" contract is a distinction without a 
difference under the applicable law. 

It is suggested by the Commission staff in its Memorandum, Exhibit D and in the 

Commission's February 15, 1995 Order, Exhibit E, that the Commission's rule, Section 25- 

17.0832, makes significant distinctions between "negotiated" contracts, on the one hand, and 
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"standard offer" contracts, on the other hand. Apparently, the'argument is that, although the 

Commission has decided it does not have any authority to resolve contract disputes under 

negotiated contracts, between "big" QFs and a public utility, the Commission does have such 

authority over "standard offer" contracts between "small" QFs and a public utility. 

Whatever those distinctions may be, they have nothinp to do with jurisdiction; both contracts 

have the same purpose under federal law and neither can be revisited later. That distinction 

has no authority under federal law, which controls. There is 

statutory law, which supports the jurisdictional claim of the Commission or its staff. 

case authority, or federal 

Further, the Commission's own rules, s, Section 25-17.0832(1) and (2), clearly 

require the Commission to do more work and exercise greater supervision over a negotiated 

contract than over a standard offer contract in Rule 25-17.0832(3). In its February 15 

Order, Exhibit E, the Commission acknowledges that it must evaluate a negotiated contract 

to determine whether the contract is prudent for cost recovery purposes, Le., ". . . to 

determine if its rates, terms and other conditions can be expected to contribute toward the 

deferral or avoidance of additional capacity construction by the utility . . ." Order at page 4. 

Again, in subsection (2) of that Rule, dealing with negotiated contracts, the Rules states 

"Negotiated contracts shall not be evaluated against an avoided unit in a standard offer 

contract, thus preserving the standard offer for small aualifvine facilities as described in 

subsection (3). " Supposedly, the negotiated contract would be between "larger" private 

power companies which may want to negotiate special terms, conditions and even prices with 

the public utility; whereas the standard offer contract would be reserved for "small qualifying 

facilities" where most of the work of negotiating the terms, conditions and prices was already 
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. .  
done by the public utility in writing the contract and the associated rate tariff, a contract and 

tariff subsequently evaluated and approved by the Commission itself. 

Clearly, whether the Commission played a great or lesser role in crafting one contract 

can have nothing to do with the Commission's lack of jurisdiction to revisit one of those 

contracts, already executed by the parties, partially performed by the parties and approved 

(twice) by the Commission. 

Further, at page 6 of the February 15 Order (Exhibit E), the Commission stated: 

"This rather lengthy discussion of the statutes and regulations 
demonstrates that PURF'A and FERC's regulations carve out a 
limited role for the States in the regulation of the relationshiu 
between utilities and aualifvinp facilities. States and their utilitj 
Commissions are directed to encourage cogeneration, provide a 
means by which cogenerators can sell power to utilities under a 
State-controlled contract if thev are unable to negotiate a Dower 
purchase agreement, encourage the negotiation process, and 
review and approve the terms of negotiated contracts for cost 
recovery from the utilities' rate payers. That limited role does 
not encomuass continuing control over the fruits of the 
negotiation urocess once it has been successful and the contracts 
have been amroved. . . . While the Commission controls the 
provisions of standard offer contracts, we do not exercise 
similar control over the provisions of negotiated contracts. " 

The Commission is quite correct in acknowledging its very limited authority to 

interfere in the relationship between utilities and QFs. The Commission, however, is clearly 

wrong when it asserts that it has the authority to "control the provisions of standard offer 

contracts", after they have been approved, whereas it lacks control over negotiated contracts 

after they have been approved. This is a distinction without a difference. Clearly, the 

Commission already has "approved" the standard offer contract, first, by allowing FPC's 

contract and tariff to be filed and become effective with all of its detailed terms and 
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, .  
provisions to be embodied in that contract; and, second, by eniering an order granting FPC's 

petition to refuse all standard offer contracts except that one submitted by Panda, in its order 

of October 22, 1992. Obviously, Panda's contract was just as "approved" as any negotiated 

contract - indeed, it was approved twice. The Commission went to a great deal more trouble 

with, and analysis of, the terms of so-called "negotiated" contracts in approving 

approximately eight (8) contracts in its order of July 1, 1991 in Docket No. 910401-EQ, 

where the Commission reviewed and analyzed each of the principle terms of those contracts. 

Did the Commission do less on the standard offer contract, which it says it "controls"? 

Obviously not. 

Further, the Commission cannot point to any valid mt-approval distinction between 

"large" cogenerators or QFs and "small" cogenerators or QFs. Panda's standard offer 

contract provides for the construction of a facility which will contractually guarantee to 

produce 74.9 MW (committed capacity, not rated capacity) and, whether the plant necessary 

to do that is rated at 80 MW or at 150 MW is of no concern of the Commission. Further, in 

the Coinmission's July, 1991 Order, which approved a number of "negotiated" contracts, the 

"committed capacity" of those facilities ranged from a low of 28 MW to a high of 103.8 

MW - and five of the eight facilities had "committed capacity" only between 28 MW and 72 

MW. What is "small" and what is "large"? 

It should be noted that in Florida Rule 25-17.080(1), the Commission adouted FERC 

Rules 292.101 through 292.207, which include Rule 292.205, the criteria for qualifying 

cogeneration facilities. The same Florida Rule, at subparagraph (3), restates or summarizes 

the FERC qualifying criteria for a cogenerator facility. the FERC Rule and the Florida 
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Rule incorporating the FERC Rules are in conflict with the "large" "small" distinction 

between facilities under a negotiated contract and facilities under a standard offer contract, 

the "less than 75 Mw definition of" small QFs in Florida Rule 25-17.0832(3), at 3(a) and 

3(c). There also is a conflict between the Florida Rules' use of "committed capacity" in 

subparagraph (e)2 and the definitions in FERC Rule 292.202(g), (h), (i) and (i), dealing with 

"useful power output", "useful thermal energy output" and "total energy output". 

The FPSC stated in the above opinion that FPC must purchase electricity offered for 

sale by Panda "in accordance with applicable law" (Florida Statutes 5 366.051). "Applicable 

law" is the federal law and that implementing Florida law is not inconsistent with federal 

law. 

There is nothing in PURPA or in the FERC regulations which make these size 

distinctions or allow them. Nothing in PURF'A or the FERC regulations allow a state 

commission to control the 

qualifying small Dower uroduction facility under 16 C.F.R. 5 292.204(a). The criteria for 

qualifying Cogeneration facilities, in contrast, at 16 C.F.R. 5 292.205, deals only with 

efficiency standards; there is 

of a QF; the only "cap" is an 80 MW cap on the size of a 

size or capacity limitation on cogeneration facilities. 

Even the Florida Code's Rule 25-17.0832(1) makes no distinction between firm 

capacity and energy produced and sold by a QF and purchased by a utility, as to the 

contract; that section of the Rule provides that such firm capacity and energy used and sold 

will be 'I.. .pursuant to a negotiated contract or a standard offer contract subject to certain 

contractual provisions as to the quantity, time and reliability of delivery." Further, 

provisions of that Rule require that, within one working day of the execution of a negotiated 

of 
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contract or the receipt of a signed standard offer contract, the public utility has to notify the 

Commission's Director and, within 10 days after the execution or receipt of &g type of 

contract, the public utility must file with the Commission certain reporting information, 

which is the ~ a m e  for both types of contracts. Subsection (c) of that Rule makes the 

distinction in size by stating that, of a separate and negotiated contract a QF under 75 

MW (not must) accept any utility's standard offer contract. The Rule goes on to state 

that QFs which are 75 MW or greater  ma^ negotiate contracts for the purchase of capacity 

and energy pursuant to subsection (2) of the Rule. 

It is, therefore, clear that the Commission cannot impose size or similar limitations on 

the QFs; or assert jurisdiction to construe and interpret contracts, negotiated or standard 

offer, after they have been signed and approved. 

Further, the claim stated in FPC's petition has nothiig to do with an interpretation of 

the Commission's Rules. On page 1 of FPC's petition for declaratory statement, FPC makes 

it very clear that it is seeking a Commission declaration that the standard offer contract of 

Panda "is not available" to Panda 'I.. . if it constructs a facility configuration, as it currently 

proposes to do, with the capacity to produce of 115 MW. In addition, if the standard offer 

contract is available to Panda, Florida Power seeks a further declaration that it has no 

obligation to make capacity or energy payments under the standard offer contract after 

December, 2016." (Exhibit C, January 25, 1995 Petition for Declaratory Statement, page 

1). That petition clearly requests the Commission to interpret the contract and declare it 

either unavailable or economically unfeasible - goals which directly contradict and frustrate 

federal energy policy and law. 
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. .  - 

- .  
The rule that FPC claims needs interpretation is Florida'Code Rule 25-17.0832(3)(a), 

which provides that, upon petition by a utility or pursuant to the Commission's action, each 

public utility shall submit for Commission amroval a tariff and a standard offer contract for 

the purchase of firm capacity and energy . . ." That DrOcess alreadv occurred, in August, 

1991, before Panda entered into the contract with FPC. That rule has nothig to do with the 

approved contract subsequently executed by the parties in November, 1991 ; subsequently 

approved by the Commission in October, 1992; and subsequently performed by the parties 

for over two years. 

There is no substance for FPC's petition; it is a sham. Moreover, even if it had any 

merit, it must be dismissed because the Commission lacks jurisdiction over one of the parties 

and over the subject matter, as a matter of law. 

4. The Commission must address its lack of jurisdiction before any 
further steps can be taken in this proceeding; those activities 
must be stayed or abated. 

Incredibly, having learned of Panda's intention to file this Motion to Dismiss, the 

staff proceeded to announce that it fully intended to see to it that a hearing on issues would 

proceed as scheduled this Thursday, September 14. FPC, also advised of the filing of this 

motion in a meeting of counsel in the federal case on September 5, proceed to serve notice of 

its intention to take oral depositions, starting next Monday, September 18. 

When the jurisdiction of a court or agency is put at issue - which can be done by the 

parties or the court or agency at any time - then the court or agency should not take any 

further actions until reply briefs are filed, and a proper determination of jurisdiction is made. 

All decisions and actions of a court or agency without jurisdiction are void and may be 
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ignored. See Stel-Den of American, Inc. v. Roof Structures, Ink., 238 So.2d 882 (Fla. App. 

1983). 

Panda’s motion to stay or abate this proceeding should be promptly granted and, after 

briefing and hearing, Panda’s motion to dismiss should be granted. 

Respectfully submitted, 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for Authority ) DOCKET NO. 911142-EQ 

Refueo all Standard Offer 1 ISSUED: 10/22/92 
Contracts Dxcept that nubmitted ) 
by Panda Xathleen, L.P. 1 

) 

for Florida Powsr Corporation to ) ORDER NO. PSC-92-1202-FOP-EQ 

The following Commieeionere participated in the diepoeition of 
thi8 matter: 

THOMAS M. BEARD, Chairman 
8u8AN F. CLARK 
J. TERRY DEABON 

BETTY EASLEY 
LUIS J. LAUREW 

In Docket No. 910004-EU. the Commission determined that FPC's 
avoided unit for ice acandard offer contract waa a 1997 combuetion 
turbine. The standard offer subecription limit was set at 80 MW. 
with an effectivu date of September 20, 1991. 

FPC conducted a two week "open asason" from September 20. 
1991, to October 4, 19Y1, during which potential prwidere were to 
eubmit etandard offer contract8 for evaluation. FPC received nine 
contracto during i t a  'open aeaaon" and one contract after the "open 
eeaaon" concluded. On November 19, 1991, FPC petitioned the 
Cornmiasion for authority to reject the first standard offer 
contract it had received on September 20, 1991, from Noah IV QP, 
Incorporated (Noah IV). Subsequently. on November 26, 1991, FPC 
filed a petition w i t h  the Commiemion for authority to refuse all 
etandard offer  contracts except the one eubmitted by Panda Kathleen 
L.P. Thie petition also included rejection of N o a h  IV'e contract. 
The two petitions have been combined into this eingle docket, 
Docket NO. 911143-~~. 

On December 13, 1991, Noah IV and Ark Energy, Incorporated 
(Ark), jointly filed an Answer and Croes-Petition to FPC'a 
petition. In the petition, Noah IV and Ark requested the 
Commiemion Co rejeec FPC'e petition and either (I) order PPC to 
execute,the etandard offer contract eubmitted by Noah IV to FPC or 
( 2 )  eet the matter for hearing. Subeequcntly. counsel for N o a h  IV 
and Ark agreed to permit the petition by FPC to be treated ae a 
Propoeed Agency Action. At the February 18. 1992, agenda 
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confrtmce, the Commiasion voted unanimouoly to approve the staff 
reommendation to apprwe FPC'e petition, but to keep the standard 
offer open until the remaining 5.1 MW are eubecribed. 

Noah IV and Ark timely filed a proteet to the Notice of 
Propoaed Agency Action. A hearing was held on the matter on June 
23, 1992. All parties submitted poet hearing filinge. In addition 
,to its forty two page brief, AXK/NOAH IV submitted forty proposed 
Findings of Fact. Recomendatione €or ruling8 on each epecific 
Finding of Fact are included in thie Order a8 Attachment I. 
ARK/NOAH IV also oubmittcd 11 proposed Conclueions of Law. W e  
believe these concluaione are redundant in the context of a came 
heard by the agency head with an explicitly defined Ieoue List, 
Post Hearing briefa and a Final Order to be prepared after 
conaidering etaff recommendations on the enumerated legal, policy 
and factual iesuee. Thie agency is under no legal duty to addreee 
each proposed condueion in thia Betting. Therefore, we make no 
rulinge on the 11 proporred Conclumiona of Law submitted by ARK/NOAII 
IV. 

We find that Commiasion ruleo do not require a "firet-in-time, 
firet-in-line" prioritization of BtMQard Offer contracto oubmitted 
to a utility. Rule 25-17.0832(d)3 doee allow other methods of 
prioritizing contracta. 

The pertinent portion of rule readm: 

"Within mixty daye of receipt of a signed etandard offer 
contract, the utility shall either accept and sign the 
contract and return it within five day0 to the qualifying 
facility or petition the Commirrdon not to accept the 
contract and prwide jumtification €or the refueal. Such 
petition0 may be baaed on: 

1. a reaoonable allegation by tho utility 
that acceptance of the otandard offer will 
exceed the mubacription limit of the avoided 
unit or u z i i t n ;  or 
2. material evidence that becauae the 
qualifying facility ie not financially or 
techdcally viable, it ie unlikely that the 
committed capacity and energy would be made 
available to the utility by the date apccified 
in the standard offer." (emphaeie added) 

We believe that had the COmmirieiOn intended theee two criteria 
to be eqclusive, the worde wmay d y "  or "&all d y "  would appear 
in the place of the word nmayw. ~a reviewing the logialativc 
hietory of the rule, we are unpersuaded that the Commieeion 
intended that these two explicit criteria were intended to be 
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exclusive. The record is devoid of evidence euggeeting the 
commission considered the posoibility of an immediate over- 
subscription of a standard offor contract or of mimultancoue 
delivery to the utility or of a "firat day queue'' as experienced by 
Florida Power and Light Company and referenced in teetimony in this 
prJceeding. Morewer, the deletion of one propoaed explicit baais 
f o r  petitioning the Commiesion (a change in the utilitiee 
generation expanoion plan) from the propoaed rule ehould not be 
conetrued to eliminate every poseible reaeonable method of 
evaluating etandard offer concracte. In the inatant caee, Florida 
Pwer Corporation acted in the beet intereata of the ratcpayere to 
eelect the contract which after a comparative evaluation was deemed 
by FPC to be the best available. We find that this action ie 
conaiatent with the language of Rule 25-17.0832(3) ( d l ,  F.A.C. 

We find that Florida Power Corporation did not violate its 
tariff by either petitioning for the Commieeion'e authority to 
reject NOAX IV'e standard offer contract on the baeia of a 
comparative evaluation or by executing the etandard offer contract 
delivered to FPC by Panda Kathleen on October 4, 1991. 

Rule 25-17.0832 is incorporated by reference in FPC's standard 
offer tariff. The eubject of *evaluation criteria" is not 
explicitly epoken to in the tariff. Any violation of the tariff is  
predicated on a violation of Rule 25-17.0832, F.A.C. Since w e  have 
determined that FPC'o actione were coneiatent with the requiremento 
of Rule 25-17.0832, F.A.C., no violation of FPC'e tariff occurred. 

Additionally, ae recognized by Ark witnees James Freeman, 
standard offer contract6 are a unfque type of tariff. Rather than 
selling product. or ScWiCeB for an establiehed price/rate, the 
atandard offer tariff defines the terms of a utility purchaoe of 
product0 or oervicea. W 4  believe that otandard offer contracts are 
publiehed ae tariff0 ae a matter of administrativu convenience and 
are not oubject to the Dame type ocrutiny a0 a utility'e offere to 
provide eervice. Therefore, ve find that FPC did not violate ita 
tariff by either petitioning for the Commieeion'e authority to 
reject NOAH IV'o etandard offer contract on the basis of a 
comparative evaluation or by exacuting the standard offer contract 
delivered to FPC by Panda Kathleen on October 4, 1991. 

We find that ARK/NOAW IV did not vaive ita right to object to 
Florida Power's evaluation process by failing to notify Staff, 
other respondents to the standard offer or Florida Power of 
AzkjNoah'e poeition that a firet-in-time acceptance vaa required. 
Prior tg the Petition to Reject Standard Offer Contracts filed by 
FPC, ARK/NOAH IV had no clear point of entry to a Section 120.57, 
Florida Statutea proceeding to exerciee its rights. ARK/NOAH Iv 
were under no duty to proteet FPC'e chosen procedure until they 
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were afforded a point of entry by the Commieeion to do so. 

Rule 2 5 - 1 7 . 0 8 3 2 .  F.A.C., does not purport to give individual 
parties the right to object to the evaluation method utilized by a 
utility in evaluating atanda.rd offer contracts. Thue, ARK/NOAW 
could not waive a right that it never had in the firet place. 
ARK/NOAH were under no duty to protest FPC' s chosen procedure until 
.they were afforded a point of entry to a proceeding pursuant to 
Section 120.57, Florida Statutes. In protesting the Notice of 
Proposed Agency Action entered in this dbcket ARK did what the law 
required. 

We find that a o  of November 13, 1991, LLRX/NOAH IV'e Lake 
County Cogeneration Proj ect was technically viable with respect to 
fuel transportation capability. 

On June 20, 1991, a $10.000 reoervation dcpoeit wile made to 
reeerve pipeline capacity for the Ark/Noah project and other Ark 
projects on Florida' Gas Transmiaeion's Phaee XI1 expaneion. 
Evidently, thio fact wile not communicated to FPC when Ark/Noah 
filed its etandard offer acceptance or when asked for additional 
information by FPC. In addition, another pipeline is projected to 
be constructed in Florida that could provide gas transportation €or 
the project. Bince the Ark/Noah project will have dual fuel 
capability, it could use another fuel a@ a *bridgen meaeure between 
ite in-service date and the availability of additional pipeline 
capacity. Therefore, we find that the Ark/Noah project appears to 
bo tochically Viable with raepect to fuel traneportatioa 
capability. 

We find that eufficient information wae not provided to FPC to 
determine the technical viability of the proposed thermal host for 
=/NOM IV's Lake County Cogeneration Project. 

Ark/Noah' 0 witneee Malcniue argues, in part, that viability 
with reepsot to the thermal host ie asourmd based on tha following: 
(1) there is sufficient lead time for a competent QF developer to 
conetruct euch a project; ( 2 )  Ark Energy's financial strength and 
established experience; and (3) Ark ie presently developing a 
similar facility (the Mulberry Facility). However, the80 facts, 
which are very general in nature, do not establiehthe viability of 

project proposed by Ark/Noah in the thermal hoat for the 
this proceeding. 

On October 11, 1991, FPC pent a questionnaire to eeven 
entitiee who had submitted etandard offer contracts during the open 
season.,Thio queetionnaire, among other things, aeked the proposer 
to describe the level of commitment from the steam umer, including 
whether it ie an exieting, ongoing enterprime and whether the eteam 
user has an ownership intereet in the project. The questionnaire 

. .  
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also aoked f o r  copiee of commitments by the 8team ueer on bahalf of 
the project. In reeponee to thia opee i f i e  requcmt, Ark referred to 
Attachment "W" of its September 21 [sic], 1991, etandard offer 
eubmittal to FPC. Attachment "H" o f  Ark's mtandard offer 
submittal hae not been offered into evidence in this proceeding, 
but FPC aemigned a score of minus 1 (Poor) to the category entitled 
"Haec" in ita comparative evaluation of the project. 

In a letter to Themaa Wetherington of FPC, '&tad November 5, 
1991, William siderewicz of Ark Enargy briefly diecusses the 
pomeibility of marketing its C02 product to a wholemaler, who, in 
turn, will dimtribute the CO2 product to end were. Item 3 of that 
letter etacee, in part, "A copy of Carbonic Induetriee, 1990 annual 
report and recent communication regarding our working relationBhip 
is attached." W e  make the following three obeervatione with regard 
to thie information: 

(1) the 1990 annual report of Carbonic Industriee doe8 
not provide epecific technical information to aeeclee the 
viability of any mpecific thermal hoet; 

( 2 )  the one-page brief letter from David Fike of carbonic 
Induetrice to William Biderewicz of Ark Energy providem 
almoot no information on the purported "working 
relationehip" between the two antitiem; 

(3) the information provided doeo not oonetitute any kind 
of commitment to purchaee the -2 output. 

Therefore, we find that eufficient information was not prwidedto 
PPC t o  eetabliah Cechnical viability of the propoeed thermal hoet. 

We find that am of November 19, 1991, ARK/NOAH IV'm Lake 
County Cogeneration project did not have tho highaet likelihood o f  
succems relative to the other propoeale received by Florida Power 
Corporation. 

AlthoughARK/NOAH'e witnesses testifiedthat FPC'e comparative 
evaluation oyotem wam unfair, no alternate weighting and ranking 
ayetern wae introduced into the record showing that the NOAH IV 
project would have the higheet likelihood of muccemm. The fairncmm 
and/or reamonabltnemm of FPC's comparative evaluation procedure ie 
not one of the iaEU0e that have been raieed in thie procaeding. 
However;we believe that the criteria used to evaluate the varioum 
propoaala were -lid, reaeonable and fairly applied. Exhibit 1 
contains the ranking criteria, ranking methodology, and the reeults 
of FPC'q evaluation. 

Based on our decision8 in the above ieeuee, the remainder of 
the ioeuee raieed in thie proceeding are rendered moot. 
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In conaideration of the foregoing, it is 

ORDERED by tho Florida public Bervice Commieeion that Florida 
Pover Corporation's Petition for authority to reject all etandard 
offer contracts except that submitted by Panda Kathleen, L.P. is 
GRANTED. I t  i s  further 

OWERED that this docket o h a l l  be closed. 

By ORDER of the Florida Public Service Commis8ion thie 
day of e, ;L4pdr. 

BTBVE TRIBBLE, Director 
Division of Records and Reporting 

( S E A L )  

RVE 

! 
I_ 

4 Q 2  
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The Florida Public Service Commission ie required by Section 
1 2 0 . 5 9 ( 4 ) ,  Florida statutee, to notify parties of any 
administrative hearing or judicial review of Commieeion orders that 
is available under Sactione 120.57 or 120.68. Florida Statutes. as 
well a8 the proceduree and time l irnite that apply. Thie notice 
should not be conatrued to mean all requests for an administrative 
hearing or judicial review will be granted or rceult in the relief 
eought . 

Any party advereely affected by the C d o ~ i o n ' a  final action 
in thie matter may requeet: 1) reconaideration of the decieion by 
filing a motion €or reconeideration with the Director, Division of 
Recorda and Reporting vithin fifteen (15) day0 of the iesuance of 
thio order in the form prescribed by Rule 2 5 - 2 2 . 0 6 0 ,  Florida 
Adminietrative Code; or 2 )  judicial review by the Florida Supreme 
Court in the case of an electric, gam or telephone utility or the 
Pirec District court of Appeal in the caee of a water or oowor 
utility by filing a notice of appeal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appeal and 
the filing fee with the appropriate court. Thie filing m B t  be 
completed within thirty (30) day0 after the ieauance of t h i e  order, 
purouant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9.900 (a), 
Florida Rdeo of Appellate Rocedure. 
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1. Nothing in the Conaission'o etandard offer rule addresees 
the comparative evahation/opsn season procedure followed by 
Florida P o w e r  Corporatioil ("Florida Power")  in this proceeding. 

, [ R u l e  25-17.-832, P.A.C. (199111 

-a Rejected a8 a Coiicluaion of Lav and not a Finding of Fact. 

2. wothing in the pre-adoption hietory of the etaadard offer 
rule eupportn the uec of a comparative evaluation/open seaeon 
procedure for executing standard offer contracts. [=/NO= 

161 
Exhibit 3; h.. 313 1iM 25- Tr. 317 line 3, eep. P- 316, 1 i - E  19- 

-1  Rejected as a Conclueion of Law and not a Finding of Fact. 

3. At hearing, F l o r i d a  P a v 0 r  introduced no evidence that the 
pre-adoption history of the etandard offer ruls support9 use of a 
comparative raluation/open season approach. (Tr. la. line 11 - 
h. 142, line 2; Tr. 554, line 13 - Tr. 593, lin8 11). 
-: Rejected ata unneccesary to decide the factual mattere at 
iaeue in thio ease. 

4. At the September 18, 1990 agenda conference, the cammission 
voted to adopt Rule 25-17-0632. At that conference, prior to their 
vote, Commission membere were adviocd by staff that the rule wag 
etructured eo that etandard offer controcto w o u l d  be handled M a 
"firet in line" basis. IARK/NOAH Exhibit 3, Doc. 9, at 49-501 

-: Accepted and incorporated w i t h  the clarification that the 
exchange wae between Chairman Wilaon and Me. Harvey; and vas not 
eworn testimony in any proceeding. 

5. Prior to adoption of the rule, members of the C d e e i o n  
considered establishing three criteria for rejecting a etandard 
offer  contract, then reduced the criteria to the two now contained 
in Rule 25-17.0632(3). [ARK/NOAH Exhibit 3, Doc. 5, pp. 93-1031 ~ 

a:., Accepted and incorporated with the clarification that the 
criteria are not exclueive. 

! -  494 
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6. The conversation with Jennifer liarvey deecribed by Florida 
Power at hearing was informal, not noticed, and entirely off the 
record. [Tr. 66, line 17 - Tr. 67, line e l .  

n: 
the proceeding. 

Rejected a8 unneceeeary to decide the mattere at iesuc in 

7. ARK/NOAH were the first to accept Florida Power'a etandard 
offer to purchaea fi lm capacity and energy from a OF. [Tr. 21, 
linea 18-19: FPC Exhibit 1, pp. 19,301 

Accepted and incorporatad. 

B .  ARK/NOAIi were the only QF to accept Florida Power's 
etandard offer tariff on September 20, 1991, and no other QF 
accepted until September 16 ,  1991. ITr. 21, line6 18-19; FPC 
Exhibit 1, pp. 19,301 

-: Accepted and incorporated, with the clarification that 
ARX/NOAA wers the firet to file documento responeive to the tariff. 

9. At hearing Florida Power introduced no evidence to 
demonstrate that the ARK/NOAH project was not viable. [Tr. la, 
line 11 - Tr. 142, line 2 ;  Tr. 554, line 13 - Tr. 593, line 111. 
-: Rejected as uneupported by the evidence, FPC cxpreeeed 
concerne about the viability of the eteam hoot which could affect 
the viability of the project. Houewer, the evidence neither provee 
nor dieprove6 the viability of the project. 

10. At hearing Florida Power'B witness conceded that had the 
ARK/NOAH project been the only project under coneideration. he did 
not k n o w  whether he would have potitioned to reject. [Tr .  26, line 
10 - Tr. 27, line 21 

-: Rejected. At one point in his te.timony he did not know. 
On redirect he indicated that FPC would have petitioned to reject 
the contract. 

11. At hearing, Florida Power'm witneee admitted that Florida 
Power "would have had a difficult time" in proving that ARK/NOAW 
could not bring their project on line in five years. [Tr. 31, 

-: Accepted and incorporated. 

linea 15-241 
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12. Florida Pover'o witness admitted that it io poesiblo to 
build a facility auch ao ARK/NOAH'e Lake County cogeneration 
facility. [Tr. 30, lines 17-181. 

-: Accepted and incorporated. 

13. Under Florida Power'm comparative evaluation analysio, 
ARK/NOAH were rated %cry good" am a developer [Tr. 137. linea 24-  

R m :  Accepted and incorporated. 

251. 

14. The ARK/NOAH project wag rated a0 "good" or "very god" on 
7 of 8 viability-related criteria. [Tr. 138, line 6 - Tr. 139, line 
12; FPC Exhibit 1, p. 191 

-I Accepted and incorporated. 

15. The ARK/aronrr project vaa ranked fourth overall under 
Florida Power's comparative evaluation. ITr. 26, linea 7-8; PPC 
Exhibit 1. p. 191. 

BVLIBL): Accepted and incorporated. 

16. As of N d e r  19, 1991. the ARK/NOAH Lake County 
Cogeneration project was a viable project. [Tr. 540, line 1 - Tr. 
541, line 10; Tr. 184, line 11 - TI. 186, line 91. 

-: Rejected ao unaupportcd by the greater weight of the 
evidence. PPC had c0~1c0rnc) about the eecurity of the eteam hoot. 
[Tr. 556-557; page 22, FPC Exhibit 11. The viability of the steam 
hoot could affect the viability of the project. ' 

17. ARK Energy, through Polk Power Partners, L.P., is alao 
developing the Mulberry Cogeneration Facility, a cogeneration 
facility in Polk County, Florida, that is nearly identical to the 
Lake County Cogeneration Facility being developed by ARK/NOAH. ITr. 
535, linea 3-141. 

w: Rejected a~ irrelevant. 

18. Th? Mulberry Cogeneration Facility io approximately on 
echedule. [Tr. 535, l i m e  15-16; Tr. 538, line 18 - Tr. 539, line 
4 1 .  
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-* 

-r Rejected ae irrelevant. 

19. Florida Oover'e etandard offer tariff, Sheets Hoe. 9.500 
through 9.900, wan required to be filed on September 6 .  1991. [PSC 
Order No. 24909, p. 70, 731. 

w: Accepted and incorporated. 

2 0 .  Florida Powerlo otandard offer tariff did not mention a 
comparative evaluation/open meamon procemo. [Tr. 34, line 5 - Tr. 
35, line 31 

BULIm: Accepted with the modification that FPC's etandard offer 
tariff doao not mention any evaluation method. 

21. Florida Pover'e standard offer tariff wae approved on 
September 12, 1991, and became effective on September 20, 1991. 
[Tr. 33, lines 4-6: FPC Exhibit 1, Section X, Memo from R.D. Dolan 
to File: See h. 72, lines 9-12] 

B: Accepted and incorporated. 

2 2 .  Florida Power80 comparative evaluation/opcn seaeonproceom 
wae newer revieved or approved by the Cornmimeion. [Tr. 34, line I - 
Tr. 35, line 31 

-: Accepted vith the clarification that prior approval of the 
comparativu c=luation/opan oeamon WMB not required undar the rule 
and by our deciaion in this matter in explicitly approved. 

23. ARK/NOAH accepted the atandard offer tariff at 7:35 a . m .  
on September 20, 1991 by hand-delivery of a cornplated atandard 
offer contract to Florida Power in St. Petereburg, Florida. [Tr .  
464, lineo 10-131. 

gmm: Accepted and incorporated. 

2 4 .  Once ARK/NOAH accepted Florida  power'^ standard offer 
contract on September 20, only 10 MW remained to be oubecribed, 
under the ,.Cornmieeion'e rule and the terne of Florida Power'e 
tariff.. [FPC Exhibit 1, Standard Offer Contract Tariff, Original 
Rciesue Sheets Nos. 9.511 and 9.7101 

-: Rejected ao a Conclueion of Law, however we accepted as 
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fact that NOAH/ARX offered to provide 70 MW of the 80 MW 
nubmcription limit. 

25. ARK/NOAH contacted Florida Power prior to the atandard 
offer contract'o effective date, and inquired w h e r e  .to file the 
contract and how crarly the office would open on September 20. [Tr. 
463, line 18  - Tr. 464, line 3; Tr. 502, line 25 - Tr. 503, line 
91. 

-: Accepted and incorporated. 

2 6 .  As of November 19, 1991, ample capacity remained in FQT's 
Phaee 111 pipeline expansion to serve ARR/NOAHrs fuel requiremento. 
[Tr.  437, 541, line 19 - Tr. 542, line 81 

w: Accepted and incorporated. 

27. On June 20, 1991 the appropriate reoarvation depooit warn 
made on behalf of ARX to r e a e ~ c r  Phase 111 capacity for the 
ARXJNOAH project and other ARK project0 in Florida. [Tr. 441, linea 
11-121 

-: Accepted and incorporated. 

20. ARK/NOAH have numerouo option0 available to it for fuel 
supply in 1997. [Tr. 188, lines 2-11; Tr. 437, line 14 - Tr. 436, 
l ine 2; Tr .  542, line 1 4  - Tr. 543, line I]. 
m: Rejected to the extent that numerous i0 too indefinite. 

29. ARX/NOAH'o cogeneration facility will have dual fuel 
capability, 80 if neceooary, ARK/NOAH will use an alternative fuel 
a0 a bridge mealrure. [Tr. 188, lines 6-11; h. 437, l ine  2 0  - Tr. 
438, line 22; Tr. 542, line 20 - Tr. 543, line 11. 
- t  Accepted and incorporated. 

30. Florida Power rated ASX/NOAXlo Lake County projoct 'ggod" 
w i t h  respec& to fuel tranoportation. [FPC Exhibit 1, p. 19,251. . .  .. 
-: Accepted and incorporated. . 

31. Liquid carbon dioxide plant0 are videly recognized as 
[Tr. viable thermal-hoot. for qualifying cogeneration fqcilities. 488 
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535,  l inr  19 - 536, line 31. 
w: Accepted and incorporated without the word "widely." 

32. Florida Power itself has Bought and obtained approval of 
a negotiated contract for a cogeneration facility with a carbon 
dioxide plant ae its thermal hoet. [Tr. 189, line 21 - Tr. 194, 
line 21. 

w: Accepted and incorporated. 

33. The Florida P w e r  plant referred to in the h e  Proposed 
Finding of Fact io echeduled to be built in leos than half the time 
available to ARK/NOAH for the Lake county project. [Tr. 192, line 
16 - Tr. 193, line 13; Tr. 543, line 17 - Tr. 544, line 103 
KtQUNQ: Accepted and incorporated. 

3 4 .  Florida P w e r  produced no ovidence that the plant reforred 
to in Proposed Finding 32 will be unable to come on line because of 
lack of a C02 thermal hoot. [Tr. 97, line 18 - Tr. 98, line 111. 
-: Rejected ae irrelevant. 

35. The sum total of Florida Powerrs allegation that 
ARK/NOAH'm project im not viable is Florida Power's oubjcctive 
rating of tho project am "poor" with respect to thermal homt, 
because of the absence of a letter of intent to construct the -2 
plant, and undocumented "doubto" concerning ARK/I'?OAH'a ability to 
acceea the C02 market. [FPC Exhibit I, p.  22; Tr. 97, line8 7-18]. 

w: Rejected as argument rather than a finding of fact. 

36. ARK/NOAR have a ready market for the carbon dioxide 
produced at its Lake County Facility, and ha0 already granted a 
"right of&qrst refuoal" to a CO2 marketer. [Tr. 546. line 14-24] 

--: Rejected ae unmupportod by the evidence of record. 

37. F l o r i d a  Power never formally advieed potential QF'e of it@ 
comparative cv;rluation/open seaeon. [Tr. 119, line 6 - Tr. 133, 
line 141 

-: Rejected. The term "formally* is not adequately defined- 
489 
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38. Florida Power' a avaluation and .coring criteria never made 
a part of the record of Docket No. 910004-BU. 

RvLIrTT): Rejectad a8 irrelevant, baead on our determination that 
the open aeaaon vaa proper undor the rule. 

39. ARK/NOAH had no communication with Panda Kathleen prior t o  
filing ita acceptance of tho mtandard offer contract. [Tr. 152, 
line 1 0  - Tr. 153, 701 

bcepted and incorporated. 

4 0 ,  Panda made it. decioion when to file baaed on the 
repreeentatione of Florida Power and allegedly others, but not on 
any repteeentations or communication by ARK/NOAH. [Tr. 152, line 18 - Tr. 153, line 201 

B: Accepted and incorporated. 
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SECTION NO. IX 
ORIGINAL REISSUE SHEET HO. 1.501 

STAKDARD OFFER COKTRACT FOR THE. 
PURCHCJE OF FIRM CAPACITI AHD MERGY 

FROM A QUALInIHS FACILITY 
LESS THAH 75 WY OR A SOLID YUTE FACILITY 

between 

-- 

and 

FLORIDA POYER CORPORATIOH 

ISSUED BY: 5.' F. Hixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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RECITALS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9.505 

ARTICLE I 
DEFIHITIOHS . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9.506 

ARTICLE I1 
AYAIIABILITY . . . . . . . . . . . . . . . . . . . . . . . . . . .  9.511 

ARTICLE 111 
FACILITY . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9.512 

ARTICLE IV 
TEM & HILESTONES . . . . . . . . . . . . . . . . . . . . . . . . .  9.512 

-- ARTICLE V 
QF OPERATING RESPONSIBILITIES . . . . . . . . . . . . . . . . . . .  9.513 
ARTICLE VI 
PURCHASE AHD SALE OF CAPACITY 
AND ENERGY 9.515 

ARTICLE YII 
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ARTICLE YIII 
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. . .......................... 

CAPACITY PAYHEHTS .......................... 9.517 
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ISSUED BY: 
EFFECTIVE: September 20, 1991 

5 .  F. Hixon, Jr., Director Rate Department 
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gAKDARD OFFER COKTRACT FOR THE PURCHASE OF 
FIRM CAPACITY AhU M E R G Y  

F R W  A QUALIFYIHG FACILITY 
LESS Twu( 75 WY OR A SOLID WASTE FACICIM 

This kgreement ('Agreement') is made and entered by and between 
PZnda-Kathleen, L.P. . a  Lirr;i?%aving lis principal place of Pzrtner hip 

~ 

business at 4!0E).s.~W y?i!eY #lo01 (hereinafter referred to as the 'QF'), and 
Flcrida Power Corporation. a private utility cor2oration organized under the l a w s  
of the State of Florida, having its principal place of business at St. 
Petersburg, Florida (hereinafter referred to as the 'Company'). The QF and the 
Company may be hereinafter referred t o  individually as a 'Party' and collectively 
as the 'Parties.' 

W A L W  I I.-. ' 2 L  -2-1 

WITNESSETH: 

WHEREAS, the QF desires t o  sell, and the Company desires to purchase, 
electricity to be generated by the Facility and made available for sale to t h e  
Compcny, consistent with FPSC Rules 25-17.080 through 25217.091 in effect as of 
the Execution Date: and 

UHEREAS, the QF will engage in interconnected operation of the QF'S 
system generating facility with &&mc the Company xz 

(hereinafter referred as the 'Transmission Service Utility') which is directly 
fnterconnected at one o r  more points with the Company. 

. .  

NOW, THEREFORE, for mutual consideration, the parties covenant and 
'agree as follows: 

ISSUED BY: 5 .  F. Hixcn. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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As used i n  t h i s  Agreement and in t h e  Appendices h e r e t o ,  the  fol lcwing 
c a p i t a l i z e d  t e r n s  sha l l  have t h e  following meanings: 

1.1 ADDendices means t h e  schedules,  e x h i b i t s  and at tachments  xhich 
' a re  appended hereto, and a r e  hereby incorporated by  r e f e r e n c e  and made a p a r t  of 

th i s  Agreement. 

1.1.1 ADDendix A s e t s  f o r t h  t h e  Company's In te rconnec t ion  
Scheduling and Cost Procedures. 

1.1.2 ADDendix B s e t s  for th  the Company's Para1.lel Operating 
Procedures. 

1.1.3 ApDendix C s e t s  fo r th  t h e  Compcny's Standard Offer Rates  
f o r  Purchase of Firm Capacity and Energy from a Qua l i fy ing  
F a c i l i t y  less than  75 KU or a S o l i d  - Uaste  F a c i l i t y .  

1.1.4 ADDendix D sets fo r th  t h e  Company's Transmiss ion  Serv ice  
Standards.  

I. 

1.1.5 ADDendix 6 sets fo r th  FPSC Rules 25-17.080 through 25- 
17.091 i n  e f f e c t  a s  'of t h e  Execution Date. 

. -. ; -;.=-..., 

1.2 Avoided U n i t  Fuel Reference P l a n t  means t h a t  Company u n i t ( s )  
whose de l fve red  p r i c e  o f  f u e l ' s h a l l  be used a s  a proxy f o r  the fuel a s soc ia t ed  
wi th  t h e  avoided u n i t  is def ined i n  Appendix C. 

1.3 Avoided U n i t  Heat Rate means t h e  average  annual hea t  r a t e  
a s soc ia t ed  w i t h  the u n i t  i n  mi l l i on  BTU per KXH a s  i t  Is def ined  i n  Appendix c. 

ISSUED BY: 5 .  F. Nixon, Jr., Direc tor  Rate Department 
EFFECTIVE: September 20, 1991 
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1.4 Avoided Unit Variable 0 h H means the variable operation and 
maintenance expense associated with the unit type selected in section 8 . 2 . 1  

hareof in dollars per KXY a: it is defined in Appendix C. 

1.5 neans British theraal unit. 

. 1.6 Capacitv Account means'that account which complies with the 
procedure in section 8.6 hereof. 

1.7 Capacity ?ament Adjustment means the value calculated pursuant 
to Appendix C. 

1.8 Corrrnercial In-Service Stat means (i) that .the Facility is 
in compliance with all applicable Facility p its; (i i )  that the Facility has 
maintained an hourly KW output, as metered at the Point o f  Delivery, equal to 
or greater than the Comitted Capacity for a consecutive twenty-four (24) hour 
period or during the On-Peak Hours specified i n  Appendix C of two consecutive 
days: and (iii) that such twenty-four C24) hour perlod is .reasonably reflective 
of the Facility's day t o  day operations. 

1 . 9  Comnitted CaDacity means the KW capacity, as defined in Article 
V I  hereof, which the QF has agreed to make available on a firm basis at the Point 
o f  Delivery. 

1.10 ComDanVs Interconnection Facilities means all equipment which $2: i s  constructed, owned, operated, and maintained by the Company located on the 
$ Company's side of the Point of Delivery;. including without limitation, equipment 
' v 5  for connection, switching, transmission, distribution, protective relaying and 

safety provisions which. in the Company's reasonable judgment, is required to 
be installed for the delivery and measurement of electric energy into the 
Company's system on behalf of the QF. including all metering and telemetering 
equipment installed for the measurement o f  such energy regardless of its location 
in relation t o  the Point of Delivery. 

ISSUED BY: 5 .  F. Nixon. Jr., Director Rate Department 
EFFECTIYE: September 2 0 ,  1991 
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1.11 Ccntract In-Service Date means the date. as specified I n  
Ar t ic le  I V  hereof, by which the QF h a s  agreed t o  achieve Com,ercial In-Servfce 
S t a t u s .  

1.12 Construction Comeixement Date means the d a t e  on which work 
on the concrete foundation foi. the  turbine generator beg'ns and s u b s t a n t i a l  
conskruction ac t iv i ty  a t  the Fzc i l i ty  s i t e  thereaf te r  continues. ' 

1.13 Control Area means a u t i l i t y  system capable of regulating i t s  
generation i n  order t o  m a i n t a i n  i t s  interchange schedule w i t h  other u t i l i t y  
systems and contribute its frequency bias obligation t o  the interconnection. 

1.14 Execution Date means t h e  date on which the Compzny executes 
t h i s  Agreement. 

1.15 Faci l i ty  means a l l  equipment, as described i n  t h i s  Agreement, 
used t o  produce e l e c t r i c  energy and, fo r  a cogeneration f ac i l i t y .  used t o  produce 
useful thermal energy through the sequential use e$ energy and a l l  equipment 
required f o r  para l le l  operation bith the interconnected u t i l i t y .  

1.16 FERC means the Federal Energy Regulatory Comnission and any 
successor. 

1.17 Florida-Southern Interface means the  points of tnterconnection 
between the e l e c t r i c  Control Areas of (1) Florida Power & L i g h t  Company, Florida 
Power Corporation, Jacksonville E lec t r i c  Authority, and the City of Tallahassee 
and (2) Southern Company. 

1.18 Force Haieure Event means an event or occuirence t h a t  i s  n o t  
reasonably foreseeable by a Party, i s  beyond its reasonable control, and is n o t  
caused by i ts  negligence o r  lack o f  due diligence, i n c l u d i n g ,  b u t  not l i m i t e d  
to,  natural  d i sa s t e r s ,  f i r e ,  l i g h t n i n g ,  wind,  p e r i l s  of t he  sea. flood, 
explosions, a c t s  o f  God o r  the p u b l i c  enemy, s t r i k e s ,  lockouts, vandalism, 

ISSUED BY: 5 .  F. Hixon, Jr.. Director Rate Department 
EFFECTIYE: September 20, 1991 
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blockages, insurrections, riots, war, sabotage, action of a court or public 
authority, Or accidents to or failure of equipment or nzchinery, including, i f  
aFp1 icable, equipment Of the Transmission Service Utility. 

1.19 means the Florida Public Service Comission and any 
successor. 

1.20 Imoort Capability means the capability to import power at the 
Florida-Southern Interface, giving consideration to the various limitations 
imposed upon those fzcilities by the electric systems to which they z r s  directly 
or indirectly connected. 

1.21 Interconnection Costs reans the actual costs incurred by the 
Company for the Company's Interconnection Facilities, including, without 
limitation, the cost of equipment, engineering, comnunication and administrative 
activities. 

1.22 Interconnection Costs Offset means the estimated costs included 
in the Interconnection Costs that the Company would.b,ave incurred i f  it were not 
purchasing Comitted Capacity and electric energy but instead itself generated 
or purchased from other sources an equivalent amount of Comnitted Capacity and 
electric energy and provided normal service t o  the Facility as I f  it were a non- 
generating customer. 

1.23 means one (1) kilowatt of electric capacity. 

1.24 KXH means one (I) kilowatthour of electric energy. 

1.25 Hinimum On-Peak Caoacity Factor means that value which 
associated with the unit as it i s  defined in Appendix C. 

1.26 Hintmum Total Caoacity Factor means that value which 5s 
associated with the unit as it is defined in Appendix C. 

ISSUED BY: 5 .  F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1591 
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1.27 On-Pezk Hours means those d a i l y  t i n e  periods s7ecified i n  

Appendix c. 

1 . 2 8  On-Peak CaDacitv Fzctor means the  r a t i o  calculated pursuant 
t o  sec t ion  8.3 hereof. 

1.29 Operational Event of Default mezns a n  event or circumstance 
defined a s  such i n  Article  XV hereof. 

1.30 Performance Xdiustment means t h e  value calculated pursuant t o  
Appendix C. 

1.31 Point of Delivery means the point(s)  where e l ec t r i c  energy 
delivered t o  the  Company pursuant t o  t h i s  Agreement enters  t h e  Company's system. 

1.32 Pointo fHeter inqmeans thepo int ( s )khere  electr icenergynade 
ava i lab le  f o r  del ivery t o  the Company, subject t o  adjustment for losses, is 
measured. - 

1.33 Poin t  o f  Ownershie means the interconnection point(s) between 
the Fzcility interconnected ut i l i ty .  

1.34 Ere-ODerational Event of Default means an event or circumstance 
defined as such i n  Article XV hereof. 

1.35 Security Guaranty means the deposits ar o ther  assurances as 
spec i f ied  i n  sect ion 13.1 hereof. 

1.36 Qualifvina lSmall  Power Production or Cocenerationl Fac i l i t y  
means a f a c i l i t y  t h a t  meets t he  requirements defined i n  FPSC Rule 25-17.080- 

1.37 Term means the duration of t h i s  Agreement a s  specified i n  
Article I V  hereof. 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20. 1991 
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1.38 Total CaDscitv Factor means the ratio calculated pursuant to 
section 8.4 hereof. 

1.39 Transmission Service Acreement means that agreement between 
the QF and the Transmission Service Utility which meets the requirements of 
Appendix D. 

MTICLE 11: A V A I  L 4 B  ILIM 

2.1 The availability of this Agreement is subject to: 

2.1.1 The available capacity limitations described in Schedule 
1 of Appendix C; and 

2.1.2 The Facility being a solid waste facility pursuant to 
FPSC Rule 25-17.091orthe Facilityhaving a Comitted Capacity 
which is less than 75,000 KW; and 

.- 

2.1.3 The provisions of section 2.2. 

2.2 This Agreement is available to a QF with a Facility which shall 
be located south o f  the latitude o f  the Company's Central Florida Substation. 
For a QF with a Facility located north of the latitude of the Company's Central 
Florida Substation, this Agreement is available provided that (i) by the Contract 
In-Service Date the Company can make available an amount of Import Capability 
equal to the diminution of Import Capability caused by the Facility during the 
Term of the Agreement: and (if) the QF shall reimburse the Company for such costs 
incurred by the Company to make available such Import Capability. Such 
reimbursement shall not be considered as a reduction in the payments made by the 
Company t o  the QF for capacity and energy purchased under this Agreement. 

ISSUED BY: S. F. Hixon, Jr., Director Rate Department 
EFFECTIYE: September 20, 1991 
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ARTICLE III: FACILIV 

.. 3.1 Tke Ftcilityshall be located in Section 20 

. The Facility Township 
shall meet all other specifications identified in the Appendices hereto in all 
material respects and no change in the designated location o f  the Fscility shall 
be msde by :he QF. The Facility shall be desisned and constructed by the QF or 
its agents at the QF's sole expense. 

23 2 , Range - 20 sarth 

3.2 Throughout the Term of this Asreenent, the Facility shall be 
a qualifying 3 Faci 1 i ty. 

3.3 Except for Force Xajeure Events declared by the Facility's fuel 
supplier(s) or fuel transporter(s) which comply with the definition of Force 
Hajeure Events as specified in this Agreezent and occur after the Contract In- 
Service Date, the Facility's ability to deliver its Comnitted Capacity shall not 
be encumbered 5y interruptions in its fuel supply. 

3.4 The QF shall either (i) arrange-ior and maintain standby 

and/or continue operations during interruptions o f  electric service; or (iii) 
maintain multiple independent sources o f  generation. 

- electrical service under a firm tariff; or (ii) maintain the ability to restart 

3.5 From the Execution Date through the Contract In-Service Date, 
the QF shall provide the Company uith progress reports on the first day of 
January, April, July and October which describe the current status o f  Facil itY 
development in such detail as the Compzny may reasonably require. 

ARTICLE IV: TERM AHD MILESTOHES 

4.1 The Term o f  this Agreement the Execution Date 
and shall expire at 24:OO hours on the last day ar], unless. extended 
Pursuant t o  section 4.2.4 hereof o r  terminated in accordance with the provisions 

ISSUED BY: S. F. Nixon. Jr., Dlrector Rate Department 
EFFECTIVE: September 20, 1991 
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of thfs Agreement. UP00 termination or expiration o f  this Agreement. the Parties 
shall be relieved of their obligatlons under tSis Agreement except for the 
obligation to pay each other all monies under this Agreement. which obligation 
shall survive termination or expiration. 

4.2 The Parties agree that time is of the essence and that: (i)  
the QF shall execute the Transmission Service Agreement, if applicable, vhich 
shall beNxproved or accepted f o r  filing by the FERC on or before the first day 
of [month. year]: ( i i )  the Constructipn Comencement Date shall occur on or 
before the first day of.[no~4~!'4y~~~jT'~nd ( i i i )  the Facility sh 1 '  chieve 
Comercial In-Service Status on or before the first day of [m*z@%hich 
date shall constitute the Contract In-Service Date. These three dates shall not 
be modified except as follows: upon written request by the QF not more than 
sixty (60) days after the declaration of a Force Hajeure Event by the QF, which 
event contributes proximately and materially t o  a delay in the QF's schedule, 
these three dates each may be extended on a day-for-day basis for each day of 
delay so c a s e d  by the Force Hajeure Event; provided. however, that the QF shall 
specifically identify: (i) each date for which extension is being requested; and 
(if) the expected duratton o f  the Force Hajeure Eventiand provided further, that 
the maximum extension of any of these three dates shall in no event exceed a 
total o f  one hundred and eighty (160) days, irrespective of the nature o r  number 
o f  Force Hajeure Events declared by the QF. I f  the Contract In-Service Date i s  
extended then the Term o f  the Agreement may be extended for the s m e  number o f  
days. 

ARTICLE V: gF OPERATIHG RESPOHSIEILITIES 

5.1 During the Term o f  this Agreement, the QF shall: 

5.1.1 Have the so le  responsibility to, and shall at its sole 
expense, operate and maintain the Facility in accordance with 
all requirements set forth in this Agreement. 

505 

ISSUED BY: S. F. Hixon, Jr.. Director Rate Department 
EFFECTIVE: September 20.  I991 
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5.1.2 Provide the Company prior to October 1 of each calendar 
year the estimated amounts of electricity to be Senerated by 
the Facility and delivered to the Company for each month o f  
the follcwing calendzr year, including the time, duration and 
magnitude of any planned outages or reductions in capzcity. 

5.1.3 Promptly notify the Company of any chznges to the 
yearly Seneration and maintenznce schedules. 

5.1.4 Provide the Company by telephone or facsimile prior 
to 9:00 A.H. of each day an estimate o f  the hourly amounts of 
electric energy t o  be delivered at the Point of Delivery for 
the next succeeding day. 

5.1.5 Coordinate scheduled outages and maintenance of the 
Facility with the Company. The QF agrees to recognize and 
acconmodate the Company's system demands and obligatfons by 
exercising reasonable efforts to schedule outages and 
maintenance during such times as aredesignated by the Company. 

5.1.6 Comply with reasonable requirements of the Company 
regarding day-to-day or hour-by-hour comnunications with the 

.'Company or with the Transmission Service Utility relative to 
the performance o f  this Agreement. 

5.2 The'estimates and schedules provided by the QF under this 
Article V shall be prepared in good faith, based on conditions knokn or 
anticipated at the time such estimates and schedujes are made, and shall not be 
binding upon either Party; provided. however, that the QF shall in no event be 
relieved of its obligation to deliver Coanitted Capacity under the terms and 
conditions o f  this Agreement. 

ISSUED BY: 5 .  F. Hixon, Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 
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ARTICLE V I :  

6.1 Comencing on the Contract In-Service Date, the QF shall 
coi;r?lit, sell and arrange for delivery o f  the Comitted Capacity to the Company 
and the Company asrees to purchase, cccept and pay for  the Comitted Capacity 
made available to the Company at the Point o f  Delivery in accordance with the 
terms and conditions o f  this Agreement. The QF also.shal1 sell and deliver or 
ar'range for the delivery of the electric enercy to the Company and the Company 
agrees to purchase. accept, and pay for such electric energy as is made available 
for sale to and received by the Company at the Point o f  Delivery. 

6.2 The Comnitted Capacity 2nd electric energy zade available at 
the Point of Delivery to the Company shall be 0x)r net o f  any electric energy used 
on the-QF's side of the Point of Ownership or ( ) simultaneous with any purchases 
from the interconnected utility. This selection in billing methodology shall 
not be chxged. 

6.3 If the Company is unable t o  receive part or all o f  the 
Comnitted Capacity which the QF has made available for sale t o  the Company at 
the Point of Delivery by reason of (i) a Force Hajeure Event: or (ii) pursuant 
t o  FPSC Rule 25-17.086, notice and procedural requirements of Article XX or FPSC 
Rule 25-17.086 shall apply and the Company will nevertheless be oblfgated to make 
capacity payments which the QF would be otherwise qualified t o  receive, and to 
pay for  energy actually received, i f  any.$ The Company shall not be obligated 
t o  pay for  energy which the QF would have delivered but for such occurrences and 
QF shall be entitled to sell or otherwise dispose o f  such energy in any lawful 
manner; provided. however, such entitlement to sell shall not be construed to . 
require the Company to transmit such Energy to another entity. 

. -  --"7- 

_-._. _-- 

6.4 The QF shall not cornnence initial deliveries of energy t o  the 
Point o f  Deliverywithout the prior written consent of the Company, which Consent 
shall not be unreasonably withheld. The QF shall provide the Company not less 
than thirty (30) days written notice before any testing t o  establish the ' 

I 

ISSUED BY: 5. F. Hlxon, Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 
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Facility's C O ~ e r c i a l  In-Service Status. Representatives of the Company shall 
have the right to be present durfng any such testing. 

ARTICLE YII: CAPACITY COKMITNEWT 

7.1 The Comitted Capacity shall be 74f900 KW, unless modified 
in accordance with this Article VII. The Comnitted Capacity shall be made 
available at the Point o f  Delivery from the Contract In-Service Date through the 
remaining Tern of this Agreement. 

7.2 For the period ending one (1) year inediately after the 
Contract In-Service Date, the QF Gay, on one occasion only, increase or decrsase 
the initial Comnitted Capacity by no more than ten percent (16%) of the Comnitted 
Capacity specified in section 7.1 hereof upon m i t t e n  notice to the Coapany 
before such change is to be effective; provided. however, that in no event shall 
the Conitted Capacity exceed 75,000 KW unless the QF is a solid waste facility. 

7.3 A redesignated Comnitted Capacity-prrrsuant t o  this Article VI1 
shall be stated t o  the nearest whole KU and shall be effective only on the 
cornencement o f  a full billing period. 

7.4 The Company shall have the right to require that the QF, not 
more than once in any twelve (12) month period, re-demonstrate the Conercial 
In-Service Status of the Facility within sixty (60) days of the demand: provided, 
however, that such demand shall be coordinated with the QF so that the sixty ( 6 0 )  

day period for re-demonstration period avoids, i f  practical, previously notified 
periods o f  planned outages and reduction in capacity pursuant to Article V. 

7.5 During a Force Majeure Event declared by the QF, the QF may 
temporarily redesignate the Comnitted Capacity for up to twenty-four (24) 
consecutive months: provided. however, that no more than one such temporary 
redesignation may be made within any twenty-four (24) month period unless 
otherwise agreed by the Company in writing. Within three (3) months after such 
Force Hajeure Event I s  cured, the QF may, on one occasion, without penalty, 

ISSUED BY: 5 .  F. Hixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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designate a new Comitted Capacity to apply for the remaining Term. Any 
temporary or final redesignatfon of the Comitted Capacity pursuant to this 
section 7.5 must. in the Cospany's judgnent, be directly attributabie to the 
Force Majeure Event and of a magnitude comensurate with the scope o f  th2 Forcr! 
najeure Event. 

ARTICLE VIII: CAPACITY PAYHEWTS 

8.1 Capacity payments shall not comnence before tHe Contract In- 
Service Date and until the QF has achieved Comercial In-Service Status. 

8.2 
as described in Appendix C. 

Capacity payzents shall be based upon the following selections 

8.2.1 Payment options: 
?--&) Value of deferral payments 

@ )  Early payments 
@) Levelized payments -- 
( ) Early levelized payments 

- _ -  J 

8.2.2 If an early payment option is selected pursuant to 
section 8.2.1, then early payments shall not comnence more than 
three (3) years prior to the Contract In-Service Date for the 
unit. For the selected early payment option, .the early 
payments shall c o m e n c e  ( ) years prior to the Contract 
In-Service Date. (As provided in wlums 5, 6, 4 7 of Page 

2 __. 

2, Schedule 3, - -  c.) 

8.3 At the end of each billing month, beginning with the first full 
%nth following the Contract In-Service Date, the Company will calculate the 
rolling 'average On-Peak Capacity Factor for the most .recent twelve (12) month 
period, including such month, or for the actual number of full months since the 
Contract In-Service Date f f  less than twelve (12) months, based on the on-Peak 
Hours defined fn Appendix C. The On-Peak Capacity Factor shall be calculated 

ISSUED BY: S. F. Hixon. Jr.. Director Rate Department 
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-. the electr?c\energY actually received'.by :he Cospany at the Pofnt of Delivery 

during the O n - P e 8  Hours of the applicable eriod divided by the prcduct o f  the 

In calculating the On-Peak Capacity Factor, the Company shall exclude ilours and 
electric energy delivered by the QF during periods in which: (i) the Company 
does not or cannot perform its obligations to receive a i l  the electric Energy 
which the QF has made available at the Point o f  Delivery; or (ii) the QF's 
payinents for' electric enersy are being calculated pursuant to ,section 9 3 -  

,\ 

Comitted Capacity and the number o f  On-Pea k! Hours during the applicable period. 

I ;hereof. 

8.4 At the end of each billing month, beginning with the first ful' 
month following the Contract In-Service Date, the Company will calculate th 
rolling average Total Czpacity Factor fcr the most recent twelve (12) mont 
period, including such month. or for the actual number of full months since th 
Contract In-Service Date if less than twelve (12) months. The Total Capacit 
Factor shall be calculated as the electric energy actually received by tt 
Company during the hours of the applicable period divided by the product of the 
Comnitted Capccity and the number o f  hours during the applicable period. In 
calculating the Total Capacity Factor, the Compa-~y shall exclude hours and 
electric energy delivered by the QF during periods in which: (i) the Company 
does not or  cannot perform its obligations t o  receive all electric energy which 
the QF has made available at the Point o f  Delivery; or (ii) the QF's payments 
for electric energy are being calculated pursuant t o  section 9.1.1 here0f.t 

- - 

8.5 The QF will be eligible for a capacity payment in any month 
that the Total Capacity Factor exceeds the Hinimum Total Capacity Factor. The 
monthly capacity payment shall be equal to the product o f  ( i )  the applicable 
capacity payment rate: (ii) the Comnitted Capzcity; ( i i i )  the Capacity Paynent 
Adjustment: and ( i v )  the ratio o f  the total number of hours in the billing period 
less the number of hours during which the QF i s  being paid f o r  energy pursuant 
t'o section 9.1.1 to the total number of hours in the billing period. 

. 

8.6 The Parties recognize that early or  early levelized capacity 
payments are in the nature o f  'ezrly payinent' f o r  a future capacity benefit to 
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t h e  Company when such paments  exceed value of  deferral  capacity payaents. TO 

ensure t h a t  the Company will receive a capacity benefit  for  such difference i n  
capaci ty  papents  vhich have been made, or al ternat ively,  t h a t  the QF will repay 
t h e  amount of  such difference in paynents received t o  the e x t e n t  t h e  capacity 
benef i t  h a s  n o t  been conferred, the following provisions will app ly :  

8.6.1 When the QF i s  f i r s t  en t i t l ed  t o  a capacity payment, 
the Company shal l  establish a Capacity Account. Each month 
the Capacity Account shall be credited in the amount o f  the  
Cozpany's capacity pajments maCe t o  the QF pursuant t o  the 
ezrly or levelized payxent options and shall  be debited i n  the  
amount vhich the Company would have paid for' capacity i n  the 
month pursuant t o  the  value of deferral  paynent option. 

8.6.2 The monthly balance i n  the  Capacity Account s h a l l  
eccrue in te res t  a t  the annual r a t e  of  9.963, o r  0.7944% per 
month. 

8.6.3 T h e  QF sha l l  owe the  Company and be l i a b l e  f o r  the  
c red i t  balance i n  the  Capacity Account. The Company agrees 
t o  notify QF monthly as t o  the current Capacity Account 
balance. Prior t o  receipt o f  accelerated capacity payments 
the QF shall  i n  t he  form of: ( i )  an  unconditional and 
irrevoczble d i r e c t  pay l e t t e r  o f  c red i t ;  ( i f )  surety bond: 
( i i i )  other form o f  acceptable securi ty;  or . ( iv)  other promise 
t o  repay such amount, (for governmental solid waste). I n  
compliance w i t h  rule 25-17.091 F.A.C.: provrded t h a t  the en t i ty  
issuing such promise, t h e  form o f . the  promise, and t h e  means 
o f  securing pajment shal l  be acceptable t o  the Company i n  its 
sole discretion. 

I 

8.6.4 The QF's obligation t o  pay the c r e d i t  balance i n  the  
Capacity Account s h a l l  survive termination or expirat ion Of 

t h i s  Agreement. 

ISSUED BY: 5 .  F. Hixon. Jr., Director Rate Department 
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ARTICLE IX: 

9.1 For that electric mercy received by the Comp?ny at the point 
of Delivery each month, the Coapcny will pay the QF an amount computed as 
fol1 ows: 

9.1.1 Prior to the Contract In-Service Date and for the 
duration o f  XI  Event of Default or a Force Eajeure Event 
declared by the QF prior to a permitted redesignation o f  the 
Comnitted Capacity by the QF. the QF will receive electric 
energy payments based on the Compzny’s actual avoided energy 
costs as calculated hourly in accordance with FPSC Rule 25- 

17.0825:provided. however, that the calculation shall be based 
on such rule as it may be amended from tine to time. . 

9.1.2 Except as otherwise provided in sectibn 9.1.1 hereof; 
for each billing month beginning with the first full month 
following the Contract In-Service Date, the QF will receive 
electrfc energy payments calculated on an hour-by-hour basis 
as follows: (1) the product of the averase monthly inventory 
chargeout price o f  fuel burned at the Avoided Unit Reference 
PTant and the Avoided Unit Heat Rate, plus the Avoided Unit 
Yariable 0 i.H-for each hour that the Company would have had 
a unit with th&e characteristics operatin? and (ii) during< 
all other hours* the Company’s actual avaided energy Cost 
calculated in accordance with section 9.1.1. 

9.1.3 Energy payments shall be equal to the sm, over all 
hours o f  the month, o f t h e  product of each hour’s energy cost  

.as determined pursuant to-section 9.1.1 hereof or section 9.’1.2 
hereof, whichever is applicable. and the energy received by 
the Company at the Point of Delivery, plus the Performance 

ISSUED BY: S. F. Hixon. Jr.. Director Rate Department 
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Adjustment, i f  applicable. The QF ( ) elects o!) does not 
elect the perforrance Adjustment In Appendix C. 

9.2 Energy payments pursuant to .sections 9.1.1 and 9.1.2 hereof 
shall be subject to the delivery voltage idjustment value applicable t o  the 
Facility and approved fror time to tine by the FPSC pursuant to Appendix C. 

,* -.- 

m: CREDITS & CIURGES TO THE OF 
1 

10.1 The Company shall bill and the.QF shall pay or receive all 
charges applicable under this Agreeaent. 

10.2 To the extent not otherwise included in the charges under 
section 10.1 hereof, the Company shall bill and the QF shall pay or receive a 
monthly charge or credit equal to any taxes, assessments or  other impositions 
for whfch the Company may be liable cr relieved of as a result of its 
installation of facilities in connection with this Agreement, its purchases of 
C o m i t t e d  Capacity and .electric energy from t h e Q F  or any other activity 
undertaken pursuant to this Agreement. Such debit or credit shall not include 
any amounts; (i) for which the Company would have been liable or relieved of had 
it generated or purchased from other sources an equivalent amount of C m i t t e d  
Capacity and electric energy based on normal value of deferral payments; or  (ii) 
which are recovered or later paid by the Company. 

10.3 The QF will receive a debit or a credit equal t o  the difference 
between the way the system would have operated utilizing the avoided unit and 
the way the system actually operated with the QF. The value of the emission 
credits dr debits received by the QF will be the value at the time that the 

$ credits or debits were incurred by :ha Company. In order t o  be eligible f o r  a 
credit for sulfur dioxide emission reductions the energy provided by the QF must < 9 be of equal value in reducing system-wide sulfur dioxide emissions as the energy 

-Pp 3 T 
vq 

would have been provided by the avoided unit. 

ISSUED BY: 5. F. Hixon, Jr., Director Rate Department 
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ARTICLE 11: METERING 

11.1 All electric energy delivered to the Coapany shall be capable 
of being measured hourly at the Point of Hetering. All electric energy delivered 
to the Company shall be adjusted for losses from the Foint of Hetering t o  the 
point of Delivery. Any additional required metering equipment to measure 
electric energy and the telemetering equipment necessary to trznsmit such 
measurements to a location specified by the Company shall be installed, 
calibrated and maintained by. the Company or the Transmission Service Utility, 
i f  applicable, and all related costs shall be charged to the QF, pursuant to 
Appendix A. as part of the Company's Interconnection Facilities. 

11.2 All meter testing and related billing corrections. for 
electricity sold and purchased by the Company, shall conform to the metering 
and billing guidelines contained in FPSC Rules 25-6.052 through 25-6.060 and 
FPSC Rule 25-6.103. as they may be aaended from time to time, notwithstanding 
that such guidelines apply to the utility as the seller of electricity. - 

11.3 The QF shall have the rlght to install, at its o m  expense, 
metering equipment capable of measuring energy on an hourly basis at the Point 
of Hetering. At the request of the QF, the Company shall provide the QF hourly 
energy cost data from the Company's systems: provided that the QF agrees to 
reimburse the Company for its cost to provide such data. 

ARTICLE XII: PAY)IN PROCEDURE 

12.1 Bills shall be issued and payments shall be made monthly to 
-the QF and by the QF in accordance with the following procedures: 

12.1.1 .The capacity payment. i f  any, calculated for a given 
month pursuant to Article V I 1 1  hereof shall be added t o  the 
electric energy payment, if any, calculated for such month 

ISSUED BY: 5. F. Hixon, Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 

51 4 



SECTIUA NO. I X  
ORIGIHAL REISSUE SHEET NO. 9.523 

pursuant to Article I X  hereof. The resultjng amount, i f  any, 
shall be tendered, with cost tabalations showing the basis for 
pap+ent, by the Company to the 9F as a single payment. Such 
payments to the QF shall be due and payable twenty ( 2 0 )  

business days following the date the meters are read. 

12.1.7. When any amount is owing from the QF, the Company shall 
issue a monthly bill to the QF with cost tabulations showing 
the basis for the charges. All amounts owing to the Company 
from the QF shall be due and payable twenty (20) business days 
after the date of the Company's billing statement. Amounts 
owing t o  the Company for retail electric service shali be 
payable in accordance with the provisions of the applicable 
rate schedule. 

12.1.3 At the option of the QF. the Company will provide a 
net payment or net bill, whichever is applicable, that 
consolidates m o u n t s  owing to the QF wlth amounts owing to the 
Company. ---. 

12.1.4 Except fo r  charges for retail electric service, any 
amount due and payable from either Party to the other'pursuant 
t o  this Agreement that is not received by the due date shall 
accrue interest from the due date at the rate specified in 
section 13.2 hereof. 

ARTICLE XITI: SECURITY S U A W I E S  

13.1 Within sixty (60) days after the Executim Date of this 
. Agreement, the QF shall post a Security Guaranty with the Company equal to $10.00 
per KH of Comnitted Capacity to ensure completion of the Facility in a timely 
fashion as contemplated by this Agreement. This Agreement shall terminate i f  
the Security Guaranty is not tendered on or before the applicable due date 
specified herein. The QF shall either: (i) pay the Company a cash deposit in 

ISSUED BY: 5.  F. Hixon, Jr., Director Rate Department 
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an amount equal to the Security Guaranty: or ( i i )  provlde the Company an 
unconditional and Irrevocable dfrect pay letter o f  credit or ((11) surety bond; 
qr (iv) other promise to pay such amount. (for governmental solid waste 
facility). in compliance with rule 25-17.091 F.A.C. upon faiiure o.f the QF to 
perform its oblisations under thls Agreement; provided that the entity issuing 
such promise, the form of the promise, and the means o f  securing payment all 
shall be acceptable to the Comprny in its sole discretion. 

13.2 A Security Guaranty paid to the Company shall accrue interest 
at a rate equal to the thirty (30) day highest grade co4mercial paper rate as 
published in the Wall Street Journal on the first business day of each month. 
Such interest shall be compounded monthly. 

13.3 If the Facility achieves Comercia1 In-Service Status on or 
before the Contract In-Service Date, the Company shall refund t o  the QF any cash 
Security Guaranty paid to the Company and accrued interest within thirty (30) 
days thereafter or shall cancel any other form of Security Guaranty uhich the 
Company has accepted in lieu of a cash deposit. If this Agreement i s  terminated 
pursuant to section 15.2. the QF shall imnedfately forfeit and the Company, In 
lieu o f  any other remedies, shall retain the monies associated with any Security 
Guaranty made by the QF pursucnt to section 13.1 and the interest, i f  applicable, 
pursuant to section 13.2. 

M T I C L E  XIY: REPRESDFTATIOHS. WARMIES AW COYWS 

. 14.1 The QF makes the following additional representations. 
warranties a'nd covenants as the basis for thl'benefits and obligations contained 
ln  this Agreement: 

14.1.1 The QF represents and uarrants that it is a 
corporation, partnership or other business entity duly 
organized, validly existing and in good standing under the laus 
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of the State/Camonwealth of Ddanre 

do business under the laws Of the State of Florida. 
and i s  qualified to 

14.1.2 The QF represents, covenants and warrants that, to the 
best of the QF's knowledge, throughout the Term of this 
Agreement the QF will be in compliance with, or will have acted 
in good faith and used its best efforts to be in compliance 
with, all laws, judicial and administrative orders, rules and 
regulations, with respect to the ownership and operation of 
the Facility, including but not limited to applicable 
certificates, 1 icenses, permits and governmental approvals: 
environmental impact analyses, and, if applicable, the 
mitigation of environmental impacts. 

14.1.3 The QF represents and warrants that it is not 
prohibited by any law or contract from entering into this 
Agreement and discharging and performing all covenants and 
obligations on its part to be performed pursuant to this 
Agreement. -- . 

14.1.4 The QF represents 2nd warrants that there is no pending 
or threatened action or proceeding affecting the QF before any 
court, governmental agency or arbitrator that could reasonably 
be expected t o  affect materially and adversely the ability of 
the QF to perform its ob1igation.s hereunder, or which purports 
to affect the legality, validity or enforceability of this. 
Agreement. 

14.2 All representations and warranties made by the QF in or under 
this Agreement shall survive the execution and delivery of this Ageement and 
any action taken pursuant hereto. ' 

ISSUED BY: 5. F. Hixon, Jr.. Director Rate Department 
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1 5 - 1  PRE-OPERATIONAL EVEKFS OF DEFAULT 

Any one or more of the following events occurring before the Contract 
In-Service Date for any reason, except events caused by the Company, shall 
constitute a Pre-Operational Event of Default and shall give the Company the 
right, without limitation, to exercise the remedies specified under section 15.2 
hereof: 

15.1.1 The QF, without a prior assignment permitted pursuant 
to Article XXII hereof, becomes insolvent, becomes subject to 
bankruptcy or receivership proceedings, or dissolves as a 
legal business entity. 

15.1.2 Any representation or warranty furnished by the QF to 
the Company is false or misleading in any material respect when 
made and the Q F  fails to conform4.o said representation or 
warrantywithin sixty (60) days after a demand by the Company 
t o  do so. 

15.1.3 The QF has not entered into the Transmission Service 
Agreement, if applicable, which has been approved or accepted 
for filing by the FERC on o r  before the date specified in 
Article I V  hereof, as extended only pursuant to said Article 
I V .  

15.1.4 The Construction Comnencement Date has not occurred 
on or before the date specified in Article IV hereof, as 
extended only pursuant to said Article IV. 

15.1.5 The QF fails to diligently pursue construction of the 
Facility after the Construction Comnencement Date. 

ISSUED BY: S. F. Nixon. Jr.. Director Rate Department 
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15.1.6 The Facility fails to achieve Comnercial In-Service 
Status on or before the Contract In-Service Date. 

15.1.7 The QF fails to comply with any other material terms 
and conditions of this Agreement and f a i l s  to conform to said 
term and condition within sixty (60) days after a demand by 
the Ccmpany to do so. 

15.2 . REHEDIES FOR PRE-OPERATIONAL EYEHTS OF 
DEFAULT 

For any Pre-Operational Event of Default specified under section 15.1 
hereof, the Company nay terminate this Agreement and retain the Security Guaranty 
pursuant to section 13.3. 

15.3 OPERATIONAL E Y E U S  OF DEFAULT 

Any one or more of the following events except events caused by Force 
Majeure Events unless otherwise stated, occurring on or after the Contract In- 
Service Date shall constitute an Operational Event of Default by the QF and shall 
give the Company the right, without limitation, to exercise the remedies under 
section 15.4 hereof: 

15.3.1 The QF fails upon request by the Company pursuant t o  
sectfon 7.4 hereof to re-demonstrate the Facility's c o m r c i a i  
In-Service Status to the satisfaction of the Company. 

15.3.2 The QF fails for any reason. including Force Hajeure 
Events, to qualify for capacity paments under Article V I 1 1  
hereof for  any consecutive twenty-four (24) month period. 

15.3.3 The QF fails to perform or comply with any other 
material terms and conditions of this Agreement and fails to 

ISSUED BY: 5. F. Hixon. Jr.. Director Rate Department 
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conform to said term 2nd condition within sixty (60) days 
after a demand by the Company to do so. 

. .  

15.3.4 The QF, without a prior assignment pzrnitted pursuant 
to Article XXII hereof, becomes insolvent, becomes subject to 
bankruptcy or receivership proceedings, or dissolves as a 
leoal business entity. 

15.4 REHEDIES FOR OPERATIOHAL EVENTS 
OF DEFAULT 

For any Operational Event of Defcult specified under section 15.3 
hereof, the Company may, without an election of remedies to the exclusion of 
other remedies, tzke any of the following actions: 

15.4.1 Allow the QF a reasonable opportunity to cure the 
Operational Event of Default and suspend its capacity p a m e n t  
ob1 igations upon written notice-whereupon the QF shall be 
entitled only to energy payments calculated pursuant t o  section 

b9.1.1 hereof. Thereafter, if the Operational Event of Default 
' is cured: (i) capacity payments shall resume and subsequent 

energy payments shall be paid pursuant to section 9.1.'2 hereof; 
and (ii) the On-Peak Capacity Factor and the Total Capacity 
Frctor shall be calculated on the assumptlon that the first 
full month after the Operational Event of Default i s  cured 1s 
the first month that the performance criteria are imposed. 

. 
J . 

.' 15.4.2 Terminate this Agreement. 

15.4.3 Exercise all remedies available at l,aw o r  in equity. 

ISSUED BY: 5 .  F. Nixon. Jr., Director Rate Department 
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The Q F  hereby agrees to seek to obtain, at its sole expense, any and 
all governmental permits, certtficates. or other authorization the QF is required 
t o  ohtain'as a prerequisite to engaging in the activities provided for  in this 
Agreement. The Company hereby agrees, at the QF's expense, to seek to obtain 

. any and all governmental permits. certificates. or other authorization the 
Company is required to o5tain as a prerequisite to engaging in the activities 
provided for in this Agreement. I 

ARTICLE XVII: IWDWIFICATIOH 

The QF agrees to indemnify and save harmless the Company and its 
' employees, officers. and directors against any and all liability, loss ,  damage, 
costs or expense which the Company, its employees, officers and directors may 
hereafter incur, suffer or be required to pay by reason of negligence on the part 
o f  the QF in performing its obligations pursuant tn-this Agreement or the QF's 
failure to abide by the provisions of this Agreement. The Company agrees to 
indemnify and save harmless the QF and its employees, officers, and directors 
against any and all liability, loss, damage, cost or expense which the QF, its 
employees, officers, and directors may hereafter incur, suffer, or be required 
to pay by reason o f  negligence on the part o f  the Company i n  performing its 
obligations pursuant to this Agreement or the Company's failure to abide by the 
provisions of this Agreement. The QF agrees to fnclude the Company as an 
additional insured i n  any liability insurance policy or policies the QF obtains 
to protect the QF's interests with respect to the QF's indemnity and hold 
hrrmless assurance t o  the Company contained tn Article X Y I I .  

F 
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ARTICLE X V I I T :  EXCLUSIOH OF IHCIDDCTAL, 
COHSEOUEWIAL, AHD IHDIRECT O W S E S  

Heither P2rty shall be liable to the other for incidental. 
consequential or indirect damages. including, but not limited to, t h e  cost of 
replacement capacity 2nd energy, whether arising in contract, tort, or otherwise. 

ARTICLE X I X :  INSURAUCE 

The provisions of this Article Goes not apply to a QF whose Facility 
is not directly interconnected with the Conpany's system. 

19.1 In addition t o  other insurance crrried by the QF in accordance 
kith the Agreement, the QF shall deliver to the Company, at least fifteen (15) 
days prior t o  the comnencement of any work on the Company's Interconnection 
Facilities, a certificate of insurance certifying the QF's coverage under a 
liability insurance policy issued by a reputable imurance company authorized 
to do business in the State o f  Florida naming the QF as a named insured and the 
Company as an additional named Snsured, which policy shall contain a broad form 
contractual 'endorsement specifically covering liabilities arising out o f  the 
interconnection with the Facility, or caused by the operation of the Facility 
or by the QF!s-failure t o  maintain the Facility in satisfactory and safe 
operating condition. 

19.2 The insurance policy providing such coverage shall provide 
public liabflity insurance. including property damage. in an amount not less  than 
$1,000,000 for each occurrence which can be exceeded by the QF. The required 
insurance policy shall be endorsed uith a provision requiring the insurance 
company t o  notify the Company a t  l eas t  thirty (30) days prior the effective date 
of any cancellation or material change in the polfcy. 

ISSUED BY: 5 .  F. Nixon. Jr., Director Rate Department 
EFFECTIYE: September 20, 1991 



. .  SECTIOH NO. I X  
ORlGIHAL REISSUE SHEET HO. 9.531 

19.3 The QF shal l  pay a l l  premiums and other chzrges due ofi said 
insurance polfcY and shal l  keep sa id  policy in force during the en t i r e  period 
of interconnection with the Company. 

ARTICLE a: FORCE PAJNRE 

20.1 I f '  e i t he r  Party beciuse of Force Xajeure Event is rendered 
wholly o r  par t ly  unable t o  perform i t s  obligations under t h i s  Agreenent, other 
t h a n  the  obligation of t h a t  Party t o  make piyments o f  money, t h a t  Party sha l l ,  
except as  otherwise provided in t h i s  Agreement, be excused from whatever 
performance is affected by the  Force Hajeure Event t o  t h e  extent s o  affected,  
provided that :  

20.1.1 The non-performing Party, a s  soon as possible a f t e r  
i t  becomes aware o f  its inab i l i t y  t o  perform. shal l  declare 
a Force Hajeure Event and g ive  the other Party wri t ten notice 
of the pa r t i cu la r s  o f  the occurrence(s), including without 
l imi ta t ion ,  the nature, cause, and date and time o f  
comnencement o f  the  occurrence(s), t h e  anticipated scope and 
duration o f  any delay, end any date(s) t h a t  may be affected 
thereby. 

- 

20.1.2 The suspension of Performance i s  of no greater  scope 
and o f  no longer duration t h a n  i s  required by the Force Xajeure 
Event. 

20.1.3 Obligations of either Party which arose before the  
occurrence causing the suspension o f  performance are not 
excused a s  a result of the occurrence. 

20.1.4 The non-performing Party uses its best e f f o r t s  t o  
remedy its i n a b i l i t y  t o  perform w i t h  a l l  reasonable dispatch:  

ISSUED BY: 5. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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Rrovlded. however, that nothing contained hereln shall require 
the settlement of any strike. walkout, lockout or other labor 
dispute on terms which, In the sole judgment o f  the affected 
Party, are contrary t o  its interests. It Is understood and 
agreed that the settlement of strikes, walkouts. lockouts or 
other labor disputes shall be entirely within the discretion 
of the affected Party. 

20.1.5 When the non-performing Party is able to resume 
perforeance of its obligations under this Agreement, that Party 
shall so notify the other Party in writing. 

20.2 Unless and until the QF temporarily redesignates the Comitted 
Capacity pursuant to section 7.5 hereof, no capacity payment obligation pursuant 
to Article V I 1  hereof shall accrue during any period of a declared Force Hajeure 
Event pursuant to section 20.1.1 through 20.1.5. During any such period, the 
Company will pay for such energy as may be received and eccepted pursuant to 

-- b e c t r o n  9.1 .l hereof. 

20.3 If the QF temporarily or permanently redesignates the Comnitted 
Capacity pursuant to section 7.5 hereof, then capacity payment obligations shall 
thereafte'r resume at the applicable redesignated level and the Company will 
resume energy payments pursuant to section 9.1.2 hereof. 

M T I C L E  XXZ: FACILITY RESPOHSIBILITY M U  ACCESS 

21.1 Representatives o f  the Company shall at all reasonable times 
have access to the Facility and to property o h e d  or controlled by the QF for 

-the purpose of inspecting, testing, and obtaining other technical information 
deemed necessary by the Company in connection with this Agreement. Any 
inspections or testing by.the Company shall not relfeve the QF of its obligation 
to maintain the Facility. 

ISSUED BY: S. F. Hixon, Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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21.2 In no event shall any Company statement, representation, or 
lack thereof, either express or Implied. relieve the QF o f  its exclusive 
responsibility fcr the Facility and its exclusive obligations, i f  applicable. 
with the Transmission Service Utility. Any Company inspection o f  property or 
equipment omed or controlled by the QF or the Transmission Service Utility. or 
any Company r e v i e w  of or consent to the QF's or the Transmission Service 
Utflity's pla.ns, shall not be construed as endorsing the design, fitness or 
operation o f  the Facility or the Transinission Service Utility's equipxnt nor 
as a warranty or guarantee. 

. 

I 

21.3 The QF shall reactivate the Facility and shall arrange f o r  the 
Transmission Service Utility's delivery of electric energy to the Point of 
Delivery at its om expense if either the Facility or the equipment of the 
Transmission Service Utility is rendered inoperable due to actions of the QF or 
its agents, or a Force Xajeurs Event. The Company shall reactivate the Company's 
Interconnection Facilities at its own expense i f  the srme are rendered inoperable 
due to actions of the Company or its agents, or a Force Hajeure Event. - 

ARTICLE XXII: SUCCESSORS AND ASSIGHS 

Heither Party shall have the right to assign its obligations, 
benefits, and duties without the consent of the other Party, which shall not be 
unreasonably withheld or delayed. 

ARTICLE XXIII: DISCUIMEq 

In executing this Agreement, the Company does not, nor should it be 
construed to, extend its credit or financial support for the benefit of any third 
parties lending money to or having other transactions with the QF or any assignee 
o f  this Agreement, nor does it create any third party beneficiary rights. 
Nothing contained in this Agreement shall be construed to create an association, 
trust, partnership, or joint venture between the Parties. Ho papent by the 

ISSUED BY: S. F. Nlxon, Jr.. Director Rate Department 
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Company to the QF for energy or capacity shall be construed as pajment by the 
Company for the acquisition o f  any cknership or property interest in the 
Facility. 

ARTICLE XXIV: YAIYERS 

The failure of either Party to insist in any one or more instances 
upon strict performance of any of the provisions of this Agreement or to take 
advantage of any of its rights under this Agreement shall not be construed as 
a general waiver of any such provision or the relinquishment of any such right, 
but the same shall continue and remain in full force and effect, except with 
respect to the particular instance or instances. 

. ARTICLE XXY: COMPLETE ASREMEHT 

The terms and provisions contained in this Agreement constitute the 
entire agreement between the Parties and shall supersede all previous 
comnunications, representations, or agreements, either verbal or written, between 
the Parties with respect to the Facility and this Agreement. 

This Agreement may be executed in any number of counterparts, and 
each executed counterpart shall have the same force and effect as an original 
instrument. 

ARTICLE XXV 11: COHHUHICATIO~S 

27.1 Any non-emergency or operational notice, request. consent, 
payment or other comunicatfon made pursuant to this Agreement t o  be given by 
one Party t o  the other Party shall be in writing, either personally delivered 
or mailed t o  the representative o f  said other Party designated in this section. 

ISSUED BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 
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and shall be deemed to te given when received. 
by the Company t o  the QF shall be addressed to: 

Hotices znd other comunicatlons 

M - K a t h l -  L.P. 
4100 * V a l l e v  
suite 1001 
u, P( 75244 

I 

Notices t o  the Company shall be addressed to: 

Florida Power Corporation 
P. 0. Box 14042 
S t .  Petersburg, FL 33733 

27.2 Comunications made for emergency-or. operational reasons may 
be Bade to the following persons and shall thereafter be confirmed promptly tn 
writ ing.  

To The Company: System DisDatcher on Dutv 
Title: System Disoatcher 
Telephone: l8131866-5888 
Telecopier: J8131384-7865 

To The QF: Hzme BarsR. van Kutlahnrr 
Title: mident  
Telephone: ) 980-7159 
Telecopier: 014 ) 980-6815 

27.3 Either Party may change its representatives i n  sections 28.1 
or 28.2 by prior written notice to the other Party. 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20. 1991 
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27.4 The Parties' representatives designated above shall have full 
authority to act f o r  their respective principals in all technical matters 
relating to the performance of this Agreement. However. they shall not have the 
authority t o  amend, modify, or waive any provirion of this Agreement. 

Article or section headings appearing in this Agreement are inserted 
for convenience only and shall not be construed as interpretations' o f  text. 

ARTICLE XXIX:  60VEWIH6 L A W  

The interpretation and performance of this Agreement and each o f  its 
provisions shall be governed by the laws of the State of Florida. 

ISSUED BY: S. F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 



..-.- ..... _ , _ _  

.. 
. . .  

’ : 
? .  SECTION EO. I X  

ORIGIHAL REISSUE SHEU NO. 9 . 5 3 7  

IH WITNESS WEREOF, the QF and the Coinpany have caused this Agreement 
to be executed by thelr duly authorized representatives on the day and year 
first above written. 

The Qualifying Facility: 
Parda-Kathleen L.P. 

’ By: 

Tit le :  

.- 

The Company: 

By: 

Date: // - 2.r- 9/  

ISSUED BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 
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APPMDIX A 

IKTERCOHKECTIOH SCHEDULIHG .4U) COST RESPOHSIBILITl 

Purpose. 

This appendix provides the procedures for the scheduling of 
construction for the Conpany's Interconnection Facilities as well as the cost 
responsibility of the QF for the paynent of Interconnection Costs. This appendix 
applies to all QF's, whether or not' their Facility will be directly 
interconnected with the Company's system. All requirements contained herein 
shall apply in addition to and not in lieu of the provisions of the Agreement. 

2.0 
.- 

Suknission o f  Plans and D e v e l o m n t  o f  
Interconnection Schedules and Cost Estimates. 

2.1  No later thzn sixty (60) days after the Execution Date, the 
QF shall specify the date it desires the Company's Interconnection Facilities 
to be available for receipt o f  the electric energy and shall provide a 
preliminary wrltten descriptlon o f  the Facility and, if applicable, the QF's 
anticipated arrangements with the Transmission Service Uti1 ity, including without 
limitation, a one-line diagram, anticipated Facility site data and any additional 
fccilfties anticipated t o  be needed by the Transmission Service Utility. Based 
upon the 'information provided, the Company shall develop preliminary written 
Interconnection Costs and scheduling estimates for the.Company's Interconnection 
Facilities within sixty (60) dzys after the. information is provided. The 
schedule developed hereunder will indicate when the QF's final electrical plans 
must be submitted to the Company pursuant t o  section 2.2 hereof. 

ISSUE BY: S. F. Hixon. Jr.. Director Rate Department 
EFFECTIVE: September 2 0 ,  1991 
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2.2 The QF shall subnit the Facllity's final electrical plans and 
all revisions t o  the iafsrzaticn prev'rously subaitted under section 2.1 hereof 
to the Company no later than the date specified under section 2.1 hereof, unless 
such date is modified in the Company's reasonable discretion. Based upon the 
information provided and within sixty (60) days a f t w  the information is 
provided, the Company shall update its written Interconnection Costs and schedule 
estinztes, pro;tde the estimated tine period required f o r  construction of the 
Company's Interconnection Facilities, and specify the date by which the Company 
nust receive notice from the QF t o  initiate construction, which date shall, to 
the extent practical, be conslstent with the QF's schedule for delivery o f  energy 
into the Company's system. The final electrical plans shall - incluck the 
following information, unless all cr a portion o f  such information is waived by 
the Company fn its discretion: 

_e 

a. 
b. 

C. 

d. 
e. 

f. 

9- 
h. 

Physical layout drawings, including dimensions; 
A1 1 associated egui?nent specifications and characteristics 
includingtechnical parameters, ntings, basic impulselevels, 
electrical nain one-line diagrams, schematic diagrams, systen 
protections, frequency, voltage, current' and interconnection 
distance; 
Functional and logic diagrams, control and meter diagrams, 
conductor sizes and length, and any other relevant data which 
might be necessary to understand the Facilltyrs proposed system 
and t o  be able to make a coordinated system: 
Power requirements in watts and vars; 
Expected radio-noise, harmonic generation and telephone 
interference factor; 
SynchronizCng methods; and 
Facility opereting/instruction manuals. 
If epplicable, a detailed description of the facilities t o  be 
utilized by the Transmission Service Utility t o  deliver energy 
t o  the Point o f  Delivery. 

ISSUE BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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2.3 Any subsequent chanse in the final electrical plans shall be 
submitted to the Conpwy 2nd it is unGerstood and aqreed that m y  such changes 
mzy affect the Con,xny's zchedules and Interccnnection Ccsts as previously 
estimated. 

2.4  The Q F  shall pay the actual costs incurred by the Company to 
develop all'estimates pursuant t o  section 2.1 and 2.2 hereof and to evaluate any 
changes proposed by the QF under section 2.3 hereof, as such costs are billed 
pursuant to Article X I 1  of the Agreement. At the Company's option, advince 
payment for these cost estimates may be required, in vhich event the Company will 
issue an adjusted bill reflecting actual costs following completion of the cost 
estimates. 

2.5 The Parties agree that any cost or scheduling estimates 
provided by the Company hereunder shall be prepared in good faith but shall not 
be binding. The Company may modify such schedules as necessary to accomaodate 
contingencies that affect the Company's zbility .w- initiate or complete the 
Company's Interconnection Facilities and actual costs will be used as the basis 
for all final charges hereunder. 

3.0 pavment ObliQations for Interconnection Costq. 

3.1 The Company shall have no obligation to initiate construction 
Of the Company's. Interconnection Fzcilities prior to a written notice from the 
OF agreeing to the Company's interconnection design requirements and notifying 

. the Company to initiate its activities to construct the Company's Interconnection 
Facilities.: provided. however. that such notice shall be received not later than 
the date specified by the Company under section 2.2 hereof. The Q F  shall be 
liable for and agrees to pay all Interconnection Costs incurred by the Company 
on or after the specified date for initiation o f  construction. 

ISSUE BY: 5. F. Nixon. Jr.. Director Rate Department 
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3.2 The QF agrees to pay all of the Company's zctual 
Interconnection costs as such costs are incurred 2nd billed in accordance with 
Article X I 1  of the Agreement. Such mounts shall be billed pursuant to section 
3.2.1 if the QF elects the pajment option permitted by FPSC Rule 2 5 - 1 7 . 0 6 7 { 4 ) .  

Otherwise the QF shall be billed pursuant to secticn 3.2.2. 

3.2.1 , Upon a shcwing of credit worthiness, the  QF shall 
have the option of making monthly installment 
payments for Interconnection Costs over a period 
no longer than thirty six (36) months. The period 
selected is 36 months . Pr i n'c i pa 1 palmen t s 
will be based on the estimated Interconnection 
Costs . less the Interconnection Costs Offset, 
divided by the repayment period I n  months to 
determine the monthly principal payment. Paynents 
will be invoiced in the4irst month following first 
incurrence of Interconnection Costs by the Company. 
Invoices to the QF will include principal paynents 
plus interest on the unpaid balance, if any, 
calculated at a rate equal to the thirty (30) day 
highest grzde comnercial paper rate as published 
in the Yall Street Journal on the first business 
day of  each month. The final payment or  payments 
will be adjusted to cause the sum of principal 
paymentstoequal the actual Jnterconnectiontosts. 

3.2.2 When Interconnection Costs are incurred by the 
Company, such costs will be billed to the QF to 
the extent that they exceed the Interconnection 
Costs Offset. 

ISSUE BY: 5. F. Nixon. Jr.. Director Rate Department 
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3 . 3  I f  the QF nstifies the Conpany in writing to interrupt or cease 
interconnection work at any tize and for any reason, the QF s h c l l  nonetheless 
be obligated to pay the Company for all costs incurred in connection with the 
Cozpany's Interconnectton Fzcilities through the date o f  such notification atid 
for all additional costs for which the Company is responsible pursuant to binding 
contracts with third pzrties. 

4.0 P a m n t  Obliaations f o r  Omration. Xaintenance and Repair 
of the CanDanVs Interconnection Facilities 

The QF also agrees to pay monthly through the Term o f .  the Xgreezent 
for all costs associated .with the operation, maintenance and repair of the 
Company's Interconnection Facilities, based on a percentase of the total 
Interconnection Costs net o f  the Interconnection Costs Offset, as set forth in 
Appendix C. 

-- 

ISSUE BY: S. F. Nixon. Jr., Director Rate Department 
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A P P M D I X  B 

P M L L E L  OPEXATIH6 PROCEDURES 

1.0 Purpose 

This appendix provides general operating, testing, and inspection 
procedures intended to promote the safe parallel operation of the Facility with 
the Company's system. All requirements contained herein shall apply in addition 
to and not in lieu of the provisions of the Agreement. 

2.0 Schematic Diaqraa 

Exhibit B - 1 .  attached hereto and made .&part hereof, is a schematic 
diagrzm showing the major circuit components connecting the Facility and the 
Company's [substation] and showing the Potnt o f  Delivery and the Point of 
Metering and/or Point o f  Ownership, if different. All switch number designations 
initially left blank on Exhibit B-1 will be inserted by the Company on o r  before 
the date on which the Facility first operates i n  parallel with the Company's 
system. 

3.0 ODeratino Standards 

3.1 The QF and the Company will independently provide for the safe 
operation of their respective facilities, including periods during which the 
other Party's faci 1 ities are unexpectedly energized or  de-energized. 

3.2 The QF shall reduce, curtail, or  interrupt electrical 
generation or take other appropriate action for SO long as it is reasonably 
necessary, which 1n.the judgment of the QF or the Company may be necessary to 

ISSUED BY: 
EFFECTIVE: September 20. 1991 
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o;erate and maintain a ;Ert of either Party's system, to address, if applicable, 
an e,xrgency on eitker ?arty's s y s t e n .  

3.3 As prcvided in the Agreement, the QF shall not operate the 
Facility's electric Seneration equipment in para1 le1 with the Compzny's system 
without prior written consent of the Conpany. Such consent shall not be given C; 

! 
r;. until the QF has'satisfied'all criteria under the Agreement and has: 

in' 

(i) submitted to and received ccnsent from the Company of its as-built 
electrical specifications; 

demonstrated to the Conpany's satisfaction that the .Facility is in 
compliznce with the insurance requirements o f  the Agreement; and 

( i i )  

( i i i )  demonstrated to the Company's satisfaction that the Facility is in 
compliance with all regulations, rules, orders, or decisions o f  any 
governmental or regulatory authority having jurisdiction over the 
Facility's generating equipment or the operation o f  such equipment. 

3.4 After any approved Facility modifications are completed, the 
QF shall not resume parallel operation with the Company's system until the QF. 
has demonstrated that i t  is in compliance with a l l  the requirements of section 
4.2 hereof. 

3.5 The QF shall be responsible f o r  coordination and 
synchronizatim o f  the Fscility's equipment with the Company's electrical system, 
and assumes all responsibility for damage that may occur from improper 
coordinatfon or synchronization c f  the Senerator with the utility's system. 

3.6 The Company shall have the right t o  open and lock, with a 
and isolate the 
To the extend 

Conpany padlock, manual disconnect switch nurtbers(s) 
Facility's generation system without prior notice t o  the QF. 

ISSUED BY: 5. F. Hixon, Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 
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practicsble, however, prior notice shall be given. Any Of the followins 
conditions shall be cause for disconnection: 

1. 

2 .  

3. 

4. 

5. 

Company system emergencies and/or maintenance repair and 
construction requirements ; 
hazardous conditlons existing cn the Facility's 
generating or protective equipment zs determined by the 
Compzny; 
adverse effects of the Facility's generation to the 
Company's other electric consumers and/or system cs  
determined by the Compzny; 
failure of the QF to maintain any required insurznce; 
or 
failure of the QF to comply with any existing o r  future 
regulations, rules, orders or decisions of any 
governmental or regulatoryauthorityhaving jurisdiction 
over the Facility's electric generating equipment or the 
operation o f  such equipment. 

3.7 The Facility's electric generation equipment shall not be 
operated i n  parallel with the Company's system when auxiliary power i s  being 
provided from a source other than the Facility's electric generation equipment. 

3.8 Neither Party shall operate switching devices owned by the 
other Party, except that the Company may open the manual disconnect switch(s) 
nurrber(s) owned by the QF pursuant to section 3.6 hereof. 

3.9 Should one Pcrty desire to change the operating position o f  
a switching device owned by the other Party, the following procedures shall be 
followed: 

ISSUED BY: 
EFFECTIVE: September 20. 1991 
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(i) The Party requesting the switching change shall orally sgree with 
2n authcrized representative of the other Party re g a r d i n g  which 
w i t c h or switches a:e to be cperated, the requested position of each 
switching device, and when each switch i s  to be operated. 

(ii) The Party perforning the requested suitchins shall notify the 
requesting Party when the requested switching chanse has been 
completed. 

( i i i )  Seither Party shall rely solely on the other party's switching device 
to provite electrical isolation necessary for personnel safety. Each 
Party will perform work on its side of the Point of.0wnership as i f  
its facilities are energized or test for voltage rnd install grounds 
prior to beginning work. 

(iv) Each Party shall be responsible for returning its facilities to 
approved operating conditions, includirrg-removal of grounds, prior 
to the Company authorizing the restoration of parallel operation. 

(VI The Company shall install one or more red tags similar t o  the red 
tag shown in Exhibit 8-2 attached hereto and made a part hereof, on. 
a l l  open switches. Only Company personnel on the Company's switching 
and tagging list shall r e W v e  and/or close any switch bearing a 
Company red tag under any circumstances. 

3.10 Should any essential protective equipment fail or be removed 
from service .for maintenance or construction requirements, the Facility's 
electric generation equipment shall be disconnected f r o i  the Company's system. 
To accomplish this disconnection, the QF shal l  either (i) open the generator 

: or (i i j  open the manual disconnect switch number(s) . breaker number(s) 

- 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
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3.10.1 If the QF elects option (i). the breaker assembly shall 
be opened and d r a m  out by QF personnel. As promptly as 
practicable, Company personnel shall install a Company padlock 
and a red tcg on the breaker enclosure door. 

3.i0.2 If the QF elects option (ii). the switch shall be opened 
'by QF personnel or by Company personnel and, as proiptly as 
practicable. Company personnel will install a Company padlock 
dnd a red tag. 

4.0 InsDection and Testinq --... 

4.1 The inspection and testing o f  all electrical relays governing 
the operation o f  the generator's circuit breaker shall be performed in accordance 
with manufacturer's recomnendations, but in no case less than once every 12 . 
months. This inspection and testing shall include, but not be limited to, the 
followlng: 

(1:) 

(iii) 

electrical checks on all relays and verification o f  settings 
electrically; 

cleaning o f  all contacts: 

complete testing of tripping mechanisms for correct operating 
sequence and proper time intervals: and 

visual inspection of the general condition o f  the relays. 

ISSUED BY: 
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4 . 2  In the event that any essential relay or protective equipment 
i s  f o m d  to be inoperative or in need of repair, the GF shall notify the Conpany 
of the problem and cease parallel operation of the Senerator until repairs cr 
replacements have been made. The QF shall be responsible for saintaining records 
of all inspections and repairs and shall make said records available t o  the 
Company upon request. 

4.3 The Company shall have the right to operate and test any of 
the Facil ity's protective equipment to Zssure accuracy and proper operation. 
This testing shall not relieve the QF of the responsibility to assure proper 
operation o f  its equipment and to perform routine maintenance and testing. 

5.0 Hotificatioq 

5.1 Comnunications made for emergency or operational reasons may 
be made t o  the following persons and shall thereafter be confirmed promptly i n  
writing: 

To The Comaanv: . 

- 
Telecopier: 1 

Svstem DisDatcher on Duty . .  
-5888 
1-7865 

To The QF: Name 
Title: S CarterCbaFrnran 
Telephone: (214)980-1159 
Tel ecopier : (2140)980-f5815 

M-l~meen L-p. 

5.2 Each Party shall provide as much notification as practicable 
to the other Party regarding planned outages o f  equipment that may affect the 
other Party's operation. 

ISSUED BY: 5. F. Nixon. Jr.. Director Rate Department 
EFFECTIYE: September 20. 1991 
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EXHIBIT 5-1 

Exhibit B-1 will be unique for  each Facility and- must be chnplete prior to 
parallel operatton with the Company. 

ISSUED BY: 
EFFECTIYE: September 20, 1991 

5. F. HSxon, Jr.. Director Rate Department 
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0.71 5 . X  5.79 
0.75 5 . x  6.08 
0.79 5.60 6.39 
0. u 5.89 6.72 
0.87 6.19 7.06 
0.91 6.51 7.12 
0.96 6 . S  7.60 
1.01 7.19 8.20 
1.06 7.56 8.62 
1.11 7.95 9.06 
1.17 9.5z 

1.58 11.25 12 .u  
1.M 1 l . S  15.&9 
1.74 12.a 16.17 
1 . U  13.07 14.90 
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C D Y I U C T  
T(I) 

19% 
lpps 
1% 
l W 7  
1358 
I W ?  
2000 
2001 
2002 
200s 
2004 
2 0 s  
2006 
2007 
2 W  
2oop 
2010 
201 1 
2012 
2013 
2014 
2015 
2016 

P 8 ) r e r . t .  

SlAIlIYG 1/96 
m- iOr*L  
- . . . - - 

0.63 L.L8 5.11 
0.66 L.71 5.37 
0.69 L.96 5.65 
0.73 5.20 5.53 ~~ 

0.77 5.L7 6.2L 
0.81 5.7L 6.55 
0.85 6.04 6.89 
0.89 6.35 7.2L 
0.9b 6.67 7.61 
0.98 7.02 a. 00 
1.03 7.u a.41 
l .w 7.74 8 . U  
1 .?4 8.1& 9 . a  
1.20 8.56 9.76 
1.26 9.00 10.26 
1.3s 9.LS 1 o . n  
1.39 9.94 11.3s 
1 .u 1O.LS 11.91 
1.5b 10.97 12.51 
1.62 11.53 13.15 
1.70 12.12 1 3 . a  

w w w  5 
for A r o i d  1pP7 c;lb.tirn Turbine vlit P.Dc 2 of 5 .  

. - 
0.56 3.H 
0 . s  L.17 
0.61 L.39 
0.65 L . 6 3  
0.66 L.& 
0.71 5.w 
0 . s  5 . Y  

7.m -- 

0.- 5.62 
0.w 5.90 
0.b7 6.21 
0.91 6.53 7. L4 
0.w 6 . S  7. K 

1.06 7.57 8.6s 
1.12 7.95' 9.07 

1.01 7.20 a.21 

- 
L.52 
4.E 
5.00 
5.2s 
5.52 
5.m 
6.W 
6.L1 
6.75 

1.17 a.37 9.54 
1.23 8.?9 10.02 
1.50 9.23 10.53 

1.43 10.21 11.M 
1 .s6 9.71 11.~7 

1.50 10.75 12.25 
1 . s  11.27 12.85 

0.&9 5.52 
0.52 3.69 
0.SL s.c9 
0.57 L.G8 
0.63 L.29 
0.63 L.51 
0.66 L.7L 
0.70 4.98 
0.73 5.24 
0 . n  5.50 
0.81 5.78 

1s- I T :  S. F. r i i m  J r . ,  Diroctw r.cc Dcpreenc 

LffECll*E DATE: Stplcrbrr 20, l W 1  

4.01 
1.21 
L.LS 
1.65 
1.89 
5.14 
5.1d 

5.97 
1 6.27 

6.59 
0.@5 6.M 6.95 
0.90 6.33 7.28 
0.94 6.71 7.65 
0.w 7.01 8.W 
1.04 7.L1 a.45 
l .w 7.79 8.ed 
1.15 8.19 9.Y 
1.21 8.60 9.81 

5, a 

1.27 9 . s  10.31 
1.SS 9.51 10.y 
1-40 9.w 11.39 ~. ~ 

1.47 10.50 11.97 

. Y D l E : * b a  p m t s  salcularrd In aceor&. uith forrulac set forth 
In f?SC 8ulc 25-17.=2(51. P r p m t  shall 5e adJmtcd b/ 
m~tt ip lybg  factor for h - r t r t  c a p c l t y  factor  ckfcrmlncd In 
srh&lc 7. 



. . .  -. .. . .  

. .  

l W 7  
l W 8  
1w 
2000 
2001 
2OC2 
200s 
20% 
2005 
2036 
2007 
2008 
2009 
2010 
201 1 
2012 
20:s 
2016 
2015 
201b 

0.71 
0.75 
0.79 
0.83 
0.87 
0.S1 
0.w 
1.01 
1.06 
1.11 
1.17 
1.23 
1.29 
1.24 
1.i3 
1.50 
I S 8  
1.M 
I .?b 
1.U 

7.28 
7.28 
7.28 
7.28 
7.28 
7.28 
7.28 
7.i8 
7.28 
7.28 
7.28 
7.28 
7.28 
7.26 
7.28 
7.28 
7.28 
7.28 

7.28 
7.2a 

7. w 
8.@5 
8.07 
8.11 
8.15 
8.19 
8.2b 
8.29 
8.34 

8.15 
8.51 
8.57 

- 8.39 

8.G 
3.71 
8 . n  
8.86 
8-94 
9.02 
9.11 
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1 WL 
lpps 
;Wb 
1997 
1 W8 
lppP 
2000 
2001 
2052 
2aD3 
2- 
2005 
2036 
2307 
2008 
2039 
5010 
2011 
2012 
2013 
2014 
2015 
2016 

- - 
0.63 
0.M 
D.69 ~ . ~ .  
0.73 
0.77 
0.81 
0.85 
0.89 
0.94 
0.98 
1.05 
1.09 
1.14 
1.20 
1.26 
1.53 
1.39 
1.b6 
1.54 
1.62 
1.70 

- 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 

. - - 0.56 
7. 15 o. sa 
7. ;a 0.61 
7.21 0.855 
7.25 0.68 
7.29 0.71 
7.53 0 . 3  
7.57 0.m 

7.50 0.91 
7.55 0. % 
7.61 1.01 
7.66 1.W 

7.41 . 0 . U  
7.U 0.a7 

~. ~ 

7.R 1.:2 
7.78 1.17 
7.85 1.23 
7.91 1 .so 
7.98 1 2 4  ~~ ~ 

8.06 1 . a  
8.lb 1.50 
8.22 1 .S8 

. 0.49 5.25 
5 . S  b.LO 0.52 5.2s 
5.& 6.&2 0.54 5.25 
5 . S  6.C5 0.57 5.25 
5 . S  6.69 o. m 5.2s 
S.& 6.52 0.6s 5.25 
5.& 6.55 . O . M  5.2s 
5.& 6.59 0.70 5.2s 
5-& 6-6s 0.73 5.25 
5.& 6.67- 0.77 5.s 
S.& 6.71 0.81 5.25 
5.& 6.iS 0.85 5.25 
5.& 6 . M  0.90 5.25 
5.u 6.ES 0.94 5.25 
S.& 6.90 0.W 5.25 
5.& 6.96 1.06 5.25 
5.& 7.01 l .w 5.25 
S.& 7.07 1.15 5.25 
5.84 7.14 1.21 5.25 
5.M 7.20 1.27 5.Z 
5 . S  7.27 1 .SJ 5.25 
5.84 7.n 1 . a  5.25 
5.Y 7.L2 1.C7 5.25 

1s- IT: S. F. airm. Jr- .  Dirrstq  CaIe D e p r L a t  

EFFECIIYE DATE: S r p t d x r  20. l W l  

5.74 
5.77 
5.m 
5.U 
5.85 
5.M 
5.91 
5.% 
5.98 
6.02 
6.06 
 in 
6.1) 
6.19 
6.24 
6.29 
6.34 
6.40 
6.U 
6.52 
6.58 
6.65 
6.n 
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ZolCuLE 3 
P-ts fw A*oidcd lW7 Ik&.#sticm Turbine Vlif 

CDVTLICT 
'EII 

1997 

lW? 
2030 
ZOO1 
2002 
ZOO3 
2004 
20JS 
20M 
2037 
2 0 x  
ZOW 
2010 
201 1 
2012 
2015 
2016 
2015 
2Olb 

S5.U 1.a 56.33 
55.10 1.15 51.83 

.56.78 1.1P 59.97 
Sb.t2 1.25 57.67 
62-56 1.52 65.m 

1 2 d  

S . 7 b  1.61 - a s ; s 9  
u.04 1.b9 c 9 . a  . 
F2.53 1 .77  91.30 
97.25 l . M  w.11 

1cz.20 l.?b 104.16 
137.L2 2.06 1w.18 
::2.90 2.16 115.06 
1:8.65 2.27 120.92 
12L.70 2.39 127.09 
151.06 2.51 153.57 
157.15 2.bb lLO.39 

PnlOl w. I. 

U I C I U L  LEI- SNDx w. 9.7% 

P . 9 e  5 o f  5 
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O.P.C.F. 

Greater than or  € q a t  t a  
the C - i t t d  0.p.c.F. 

Frm 5 O . c I  t o  
the C a d t i e d  O.P.C.F. 

Sclw 5 0 . a  

1.0 

.- 

1 l e S  O.?.C.F. 

C o d r t e d  O.P.C.F.. I r 

YOiE: O 2 . C . F .  - C w ? e a t  Capc1:y ractor 
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*PpEmix c 
UTES 

P . g e  1 o f  1 

bsere: 

E W J i  = f h e  Performarre hdjwtrrnt f o r  h w r  1. 

Nwl 
c1: = t h e  Of's C a n l t t r d ' C a p b c l r y  in 0). 

C f  if the Of's --Peat C a p c i y  f a c t o r  (I) fs  5O.m or Srcafer ,  fhm CF -1s the l n r e r  
of (a) the avoldrd tnir H f n i m n  0-t.Pe.t C a w i t y  f a c t o r  (3 or (b) the Of's m-Pcat 
C b W C l I Y  f a c t o r  (W; I f  :he Of's Cn-Peit C a p c i t y  f a c t o r  1s I c a t  than S0.K. f h m  CF 
-1s :era. 

?or  pucharc of 

for prchasc of t lrm C a p c i r y  ami Ere:gr. 

= the hwrly erersy del ivered IO the  C a p r n y  b/ the-DF &ring hwr 1. 

EPl = t h e  a c r n  , u m t  in S/fiX for hwr 1 as &termlnrd in t h e  s t d r d  c f f e r  Contract  

-2 = t h e  r r r n  p m t  In S / W  f o r  h e  i a t  drttmincd in the s t d r d  Of fer  C m t r a C t  

Yote: 

:he Perfo-e Adjustmt shal l  mat a ~ I y  to ow hour in  thhlch t h e  
f o l l o r i n o  c d i t l a  =curs: 

(a) the Cf's.Enrn F a p c n t  I t  d e t e r r i n d  m t h e  b r i 8  of  t h e  
S t a d r d  O f f e r  C n t r b c t  f o r  p.rr&are o f  As-Ava i lab le  Cncrsr: 

(b) the C p r p y  carnot p r f o r r  Its o b l l p a t i a  t o  r e c e i v e  a l l  
mrn ldlich the OF has +rdc BVailBble fw s a l e  a t  the 
P o i n t  o f  Del ivcry; 

( 5 )  t h e  Encrey P a p e n t  as detemirrd in t h e  S t a d r d  O f f e r  
Cont rac t  f o r  prrchare o f  f i n  C a p c i t r  a d  Encrsy e z c e d r  
the E n c r n  P a p e n t  b t  d e t e r r l n d  in the S t b n b r d  O f f e r  
Cont rbc t  f o r  prrchare o f  At~lvailable Enrm. 
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UTES 

SDIDW 6 

N r D a  to  U l i f y i r g  f w i l i y  Prpe 1 o f  1 

ihc orul i fying' f a c i l i t y  s h a l l  be S i l l r d  rcnthly f o r  the costs o f  m t r r  rrdinp,. b i l l i n g .  a r d  other 
a;pro?riarc d n i n i s t r a t i v e  costr. The d a r p e  shall be set  -1 t o  the  s t * t d  CvTtmaer Charfe of 

s v r r a r i n s  cus tan t r  of the C-my. 
.. ... e C ~ n y ' s  a 2 p l i o b l e  r a t e  schrble f o r  r e n l c e  t o  t h e  ourl i fyiro r s c i l i t y  I d  as mcl- 

c a r a r i a .  tfainr-c. d e w i r  h a r o e r :  

The O ~ u l l f y i n g  f a c i l l t y  shrll SC b l l l r d  m t h l y  for the cos ts  assoclatrd with the o p r a t i a ,  
rain:-e, a r d  rwir of rhe interc-:im. There inclrdc (a) the Cprp.ny's i r s p r c t l m s  of  the  
f n te rc -c ia  ard (b> mint-. of any equiprant hycrd.  Iha t& ich  uould be rrquirrd t o  provlde 
m;rrl c l rct r ls  s r n l c e  t o  the Owlifying f a c i l i r y  if no srles t o  the C-ny *ere imolvrd. 

The h u t f f y i n g  CJc!l l ty s h a l l  p l y  1 r a t h l y  charpe rqwl t o  0.SOZ of :he l n t c r c a c r i a  Costs l e s t  
t he  I n t r r c o m r c t i a  Costs Offset. i h i s  rmthly  rare rhdl be dju:rd p r i d i c a l l y .  
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lhc  of 's  merm plmt w i l l  tr c u l t l p l i d  % D e l i v t r y  voltage ldjurImr,I whore value r i l l  dcprd rporr 

( (1 the d e l i v e r y  WltaDe a t  the Point  of D e l i v e r y  a d  (ii) the rrthrdolwy apprmcd b the IPSC t o  

dcte.=in the  adjut-t for s r a r l r d  o f f e r  contracts p r s u n c  t o  the NIC in l p n j i x  E. 

C-.alffvlm f a d l l t r  D e l I v e w  Voltcoc 

69 Cy or Drearer 
4 Cy. 12 N. 25 N 
630 Volt; or lower 

l d i u r m t  ractoc 

1.0% 
1.W7 
1.070 
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SECTION NO. IX 
ORIGIHAL REISSUE SHEET NO. 9.801 

FERC when the Transmission Service Agreement or amendments thereto is tendered 
for filing. 

2.3 To ensure the continuous availability to the C o m?my of the 
comnitted Capacity during the Term of the Agreement, the Transmission Service 
Agreement shall contain provisions satisfying the foliowing minimum criteria: 

(i) the Transmission Service Utility's transmission comitment 
shall be for the full amount of the Comitted Capacity p l u s  
any losses assessed by the Transmission Service Utility from 
the Point of Xetering to the Point of Delivery; 

- 

(ii) the Ouratton of the Trcnsmission Service Utility's transmission 
conitnent shall be for a term at least as long as the Term 
of the Agreement with termination provisions that are 
acceptable to the Company; 

- 
(iii) the Transmission Service Utility's transmission comitment 

shall not be interruptible or curtailable to a greater extent 
than the Transmission Service Uti 1 i ty's transmission service 
to its own firm requirements custmers; 

- (iv) The QF and the Transmissjon Service Utility shall not be 
permitted to amend the Transmission Service Agreement In a 
manner that adversely affects the Company's rlghts without the 
Company's prior written consent: 

the Compzny shall be provided with prompt notification of any 
defzult under the Trrnsmission Service Agreement: 

- (v) 
- (vi) the QF and/or the Transmission Service Utility shall expressly 

indemnify and hold the Company harmless for any and all 
liability or cost responsibility in connection with the 

ISSUE BY: S. F. Hixon. Jr.. Director Rate Department 
EFFECTIVE: September 20,  1991 



SECTIL,. NO. IX 
ORIGINAL REISSUE SHEET NO. 9.802 

Transmission Service Agreement and the activities undertaken 
thereunder, including, without limitation. any facility costs, 
service charges, or third party impact claizs; 

. .,- . 

(vii) the Company shall be entitled to reasonable access at all times 
to property and equipment o w e d  or controlled by either the 
QF or the Transmission Service Utility and at reasonable times 
to reccrds and schedules zaintained by either the QF or the 
Transmission Service Utility, in order to carry out the 
purposes of the Agreement in a safe, reliable and economical 
manner: 

(viii) unless otherwise agreed by the Company, the Point of 
Delivery into the Company's system shall be defin.ed as 
all points of interconnection at transmission voltages 
between the Company and the Transmission Service Uti1 ity 
pursuant to any tariffs o r  interchange agreements on 
file with the FERC and in effect frca time to time: 

(ix) the elettrlc enefgy made available from the Facility for 
transmission to the Company shall be telemetered to the Company 
and shall be reduced for a17 losses assessed by the 
Trznsrnission Service Agreement from the Point of Heterlng to 
the Point o f  Delivery: the electric energyas so adjusted shall 
be consldered the electric energy del lvered to the Company for 
billing purposes and shall be considered as if withfn the 
Company's Control Area, provided that the Transmission Service 
Utility can deliver and the Company accept'the electric energy 
as so adjusted: 

(x) As an alternative to section 2.3(ix) hereof, electric energy 
from the Fzcility shall be scheduled for delivery to the Point 
o f  Delivery by the Transmission Service Utility and such 

ISSUE BY: S. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 



SECTAJH NO. 1X 
ORIGINAL REISSUE SHEET NO. 9.803 

electric energy a s  1s scheduled shall be considered as electric 
energy delivered to the Company for billfng purposes. 

( x i )  The Transmission Service Utility and the Company shall 
coordinate with one another concernlng m y  inabtlity to del Iver 
or receive the electric energy as adjusted pursuant to section 
8.3 (ix) hereof; Xhenever the Transmission Service Utility 
i s  unable t o  deliver or the Caslpany does not accept such 
energy, such energy shall no longer be considered within the 
Coinpany's Control Area if energy is delivered pursuant to 
sectlon 2.3(ix) hereof: and 

(xii) a contrct person f o r  the Transmission Servfce -Utility shall 
be designated for day-to-day c m u n i c a t l o n s  between the 
Transmission Service Utility and the Parties. 

ISSUE BY: S. F. Hixon. Jr., Director Rate Department 
EFFECTIVE: September 20, I991 



SEC; AN HO. IX 
ORIGINAL REISSUE SHEET HO. 9.800 

APPDiDIX D 

TRXHSI(1SSION SERVICE STLWMDS 

1.0 Pur 00s e. 

I This appendix provides minSmcm staadirds required by the Company in 
the Transmission Service Agreement and applies t o  QF's whose Facility is not 
directly interconnected with the Company and who are selling firm capacity and 
energy to the Company. 

. 

2.0 Standards for OF'S Sellina F i n  Caoacitv and Eneray. 

2.1  The QF shall ensure that, throughout the Term of the Agreement, 
the Transmission Service Utility or its lawful successors but no other party 
shall deliver the Comitted Capacity 2nd electric eneFgy t o  the Company on behalf 
of the QF. 

2.2 A proposed Transmission Service Agreement and any amendments 
thereto shall be submitted t o  the Company for its review and consent no less than 
sixty (60) days before said Transmission Service Agreement or  amendment is 
proposed to be tendered for filing with the FERC. Such consent shall not be 
unreasonably withheld. No review, recomendations o r  consent by the Company 
shall be deemed 2n approval of any safety or other arrangements between the QF 
and the Transmission Service Utility nor shall it relieve the QF and the 
Transmission Service Utility of their responsibility with respect to the adequate 
engineering. design. construction and operation of any facilities other than the 
Company's Interconnection Facilities and for any injury to property or persons I 

associated with any failure t o  perform fn a proper and safe manner for any 
reason. Nothing contained herein shall prevent the Company from exercising any 
rights that it otherwise would have t o  participate as a full party before the 

ISSUE BY: S. F. Hixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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2s-17.oa1 

25-17 . o a i ~  
25-17 .a83 
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15-17.082 

25-17.0834 

25-17.064 
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25-17 .oa6 
25-17 .oa7 
25-17.088 
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D e f i n i t i o x s  &ad Q u a l i f y i n g  C r i t e r i a  
R e s  arv ed 

A s - A T a i l r b l o  Energy 
? i r m  Liar-  and Capaci ty  ( a a p e & l d )  
C c n t r a c t s  (Repealed) 
? i r m  a p A C i t Y  and L n e r g ~  C o n t r a c t s  
P l a u i n g  Hearings 
S e t t l e r a n t  o f  Disputes  in C a n t r a c t  h’eso t ia t ions  
k b e e l i n g  (Repsalad) 
f i e  U t i l i t y ’ .  Ob l iga t ion  t o  So11 
Rcrorvrd 
Per iods  Dur>g k-ich Purchases Are X o t  Requi red  . 
I a t a r c o a n e c t i o n  and S t a n d a r d s  
T r a n t n i s s i o n  Se r r i ce  f o r  Q u a l i f y i n g  F a c i l i t i e s  (Xepealed) 
T r a i r n i s s i o n  f e r r i e s  Sot R e p i z e d  f o r  S e l f - S r r i i c o  (Repealed) 
c e s d i t i o n s  R e q u i r i i g  t r a n s m i s s i o n  Se r r i co  f o r  S e l f - r e m i c e  
= r a n s n i s s i o n  S o n i c e  f o r  Q u a l i f r i n g  F a c i l i t i e s  
Reserved .- - 
G9renamental  Solid Waste E l e r n  and & p a c i t y  

-. --e U t i l i t y . ‘ .  Ob l iga t ion  t o  P u r c h a r o  

25-17.080 D e f i n i t i o i s  and Q u a l i f y i n g  C r i t e r i a .  
(1) For  t h e  purpose of t h e r e  r u l e s  t h e  C o m i s s i o n  adeps t h e  Fede ra l  Ener5y 

Regula tory  Comaission R i l e s  292.101 t h rough  292.207, e f f e c t i v e  Xarch 20, 1980, 
r e g a r d i n g  d e f i n i t i o n s  and cr i ter ia  t h a t  a sr;all p e r  0roducer  o r  cogene ra to r  must 
neet t o  a c h i e v e  t h e  s z a t u s  of a q u a l i f y i n g  f a c i l i z y .  S a a l l  p o w e r  p roduce r s  and 
c o s e n e r a t c r s  which f a i l  t o  aect t h e  FERC cr i te r ia  for achiev ing  q u a l i f y i n g  f a c i l i t y  
s t a t u s  b u t ‘  o t h e r w i s e  meet t h e  o b j e c t i v e s  o f  e c o n o a i c a l l y  reducing  F l o r i d a ’ s  
deptnderrce on o i l  and t h e  aconoaic  d e f e r r a l  of u t i l i t y  pover p l a n t  e x p e n d i t u t e s  may 
p e t i t i o n  t h e  C-ission t o  be g z a s t e d  q u a l i f y i n g  f a c i l i t y  s t a t u s  f o r  t h e  purpose 
of  r e c e i v i n g  e n e r n  and c a p a c i t y  p a p a n t s  pursuant t o  tlrere r u l e s .  

(2) I n  g e n e r a l ,  under t h e  FIRC r e g u l a t i o n s ,  a small p e r  p roduce r  is a 
q u a l i f y i n g  f a c i l i t y  i f :  . 

( a )  t h e  small F e r  producer  d o e s  n o t  exceed BO EW; and 
(3) t h e  primary ( a t  i e a a t  5 0 8 )  enerqy  s o u r c e  o f  t h e  .=all pover ?roducar  is 

bio-ass,  w a s t e ,  or ano the r  renewable  resoJ:ce; and  
(c )  t h e  s m a l l  pover p r d u c t i o n  f a c i l i t y  i r  n o t  ovnrd by a person  p r i m a r i l y  

engaged i n  t h e  g e n e r a t i o n  o r  sale o f  electricity. T h i s  cri terion is m e t  i f  less 
t h a n  S O 8  of the e q u i t y  i n t e r e s t  i n  t h e  f a c i l i t y  is wrred by a u t i l i t y ,  u t i l i t y  
h o l d i n g  comprny, or a s u b s i d i a y  of them. 

(3) I n  g e n e r a l ,  under t h e  FERC r e g u l a t i o n s ,  a cogenera tor  is a q u a l i f y i n g  

( A )  t h e  u s e f u l  thermal  e n e r w  o u t p u t  c f  a t o p p i n g  c y c l e  cogene ra t ion  f a c i l i t y  
is n o t  less t h a n  5\ of t h e  f a c i l i t y ’ s  t o t a l  e n e r g y  o u t p u t  per year ;  and  

(b )  t h e  u s e f u l  m e r  o u t p u t  plus h a l f  of  t h e  u s e f u l  thermal  ene rgy  outpu+ of 
a t c?? ing  c y c l e  cogene ra t ion  f a c i l i t y  b u i l t  a f t e r  March 13, 1980, u i th  m y  ene rgy  
i n p u t  of n a t u r a l  g a s  or o i l  i s  Greater t h a n  4 2 - 5 1  or 45.8 if t h e  useful thermal 
ene rgy  o u t p r ; t  is less than  1 5 8  cf t h e  t o t a l  e n e r g y  o u t p u t  of t h e  f a c i l i t y ;  and 

t h e  u s e f u l  p o v e r o u t p u t  o f  a bot toming c y c l e  cogenera t ion  f a c i l i t y  b u i l t  
a f t e r  Xarch 13, 1980; u i t h  any ene rgy  i n p u t  as supplementary  f i r i n g  of natural 9.S 
or o i l  La n o t  lens t h a n  4 S t  of t h e  n a t u r a l  gam o r  o i l  i n p u t  on an annua l  bamisi and 

f a c i l i t y  i f :  

[ c )  
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3. u p n  conp le t i cn  a n d  a;proval by  t h e  u z i l i t y  c f  axy a l t e r a z i c x s  ta 
t h e  ixte:ccnnectica reaaona31y r e q a i r e d  t o  effect t h e  change i n  
b i1 l i r .g  a x d  u F n  p a p e n t  by t h e  q c a l i f y i n g  f a c i l i t y  f c r  s u c h  
a l t e r a t i o c a .  

( c )  Should A q c d l i f y i n g  f a c i l i t y  e l ec t  make s h u l t a n e o u s  purcharem and 
# a l e s ,  p - r c h a r e s  cf e l e c t r i c  se rv ice  by  t h e  q ~ a l i f y i s g  f a c i l i t y  frca t h e  
i x t e r c o n n e c t i n g  U t i l i t y  S h a l l  be b i l l e d  a t  t h e  r e t a i l  r a t e  s c h e d u l e  u n d e r  w h i c h  t h e  
p a l i f y i n g  f a c i l i t y  load w o u l d  r e c e i v e  service a s  a n o n - g e n e r a t i n g  customer of t h e  
u t i l i t y ;  a a l e s  of  e l e c t r i c i t y  Ce l ive red  by t h e  q u a l i f y i n g  f a c i l i t y  to t h e  
pa rchap ing  u t i l i t y  shall be purchased a t  t h e  u t i l i t y ' s  avoided energy and c a p c i t y  
r a t e s ,  where app l i cab le ,  i n  accordance w i t h  Rules 25-17.0825 and 25-17.0832. 

Should a c p a l i f y i n g  f a c i l i t y  elect  a n e t  b i l l i n g  arranqement,  t h e  hour ly  
n e t  ene rgy  and capac i ty  Salem d e l i v e r e d  to t h e  purchasing u t i l i t y  a h a l l  be 
purchaaed  at t h e  u t i l i t y ' s  avoided energy  and c a 2 a c i t y  rate., w h e r e  a p p l i c a b l e ,  i n  
accordance  w i t h  Rules 25-17.0825 and 25-17.0832; purchases  f r m t h e  i n t e r c o n n e c t i n g  
u t i l i t y  s h a l l  b@ b i l l e d  pursuant  to t h e  r ; t i l i t y ' s  a p p l i c a b l e  s t andby  a e r v i c e  or 
supplesronta l  perv ice  r a t e  schedules.  

( 4 ) ( a )  P a p e n t s  fot enerey and c a p a c i t y  sold by a q x t l i f y i n g  f a c i l i t y  ahall 
be rende r& monthly by t h e  purchzsing u t i l i t y  and aa p r o q t l y  as pessible, no-aa l ly  
by t h e  t w e n t i e t h  L x S i n e S s  Cay fo l lowing  t h e  day  t h e  Deter  i s  read .  ihe  
kilowatt-hour .  co ld  by t h e  qual i fyir ig  f a c i l i t y ,  t h e  a p p l i c a b l e  avoided energy r a t e  
A t  which papen:¶ were made. and t h e  r a t e  ai?d La0u-t of t h e  a F p l i c a b l e  capac i ty  
p a p e n t  s h a l l  aceorn?any t h e  pa)=ent by t h e  u t i l i t y  t o  t h e  w a l i f y i n g  f a c i l i t y .  

(b) Shere s b u l t a r i e o u s  purchases  and a a l e s  a:e rr;ade by a q u a l i f y i n g  f a c i l i t y ,  
avoided  ene rgy  and c a p c i t y  ~ a p e n t s  t o  t h e  q v a l i f y i n g  f a c i l i t y  s r y ,  a t  t h e  o p t i o n  
of t h e  q c a l i f y i n g  f a c i l i t y ,  be shovn as  a credi t  t o  t h e  q u a l i f y i n g  f a c i l i t y ' .  b i l l ;  
t h e  k i l w a t t - h o u r s  Froduced by t h e  q a l i f y i . 7 9  f a c i l i t y ,  t h e  avoided ene rgy  r a t e  a= 
which payments were made, and t h e  ra te  and baount  o f  t h e  capaci:y p a p e n <  s h a l l  
~ C C O ~ ~ A ~ Y  t h e  b i l l  t o  :he v a l i f y i n g  faci1i:y. A credit s h a l l  n o t  exceed t h e  
m o u n t  o f  t h e  q u a l i f y i n g  f a c i 1 i t y . s  b i l l  f r o m  t h e  u t i l i t y  and t h e  excess ,  if any, 
s h a l l  be p a i d  d i r e c t l y  t o  t h e  q x a l i f y i n g  f a c i l i t y  in accordance v i t h  t h i s  r u l e .  

q u a l i f y i n g  f a c i l i t y  i n  accorCance w i t h  a u l a  25-6 .097 f o r t b e  p a l i f y i n g  f a c i l i t y ' s  
p u r c h a s e  of p a r  from t h e  u t i l i t y .  Lach u t i l i t y ' s  t a r i f f  shall c o n t a i n  specific 
criteria for Cetersnining t h e  a ? p l i c a S i l i t y  and  amount of a deposi t  frcia a- 
i n t e r c o n n e c t e d  q u a l i f y i n g  f a c i l i t y  c o n s i s t e n t  w i t h  projeczed n e t  c a s h  f?ow on 
a o n z h l y  basis. 

( 6 )  t a c h  u t i l i t y  s h a l l  keep a e p a r a t e  a c c o u n t s  f o r  s a l e s  t o  qua l i fy in !  
f a c i l i t i e s  and purchases fro3 w a l i f y i n g  f a c i l i t i e s .  
Specific Author i ty :  366.051, 350.127(2), T.S. 

( d )  

( 5 )  A u t i l i t y  may reqdire a s e c u r i t y  d e h s i t  frca each  i n t e r c o n n e c t e d '  

L a w  I ~ p l e n e n t e d t  366.051, ?.S. 
E i s t o q t  War S/13/81, k e d 4  9/4/83, f o r r c r l y  2s-17.81, Leaded  10/25/90.  

25-17.0825 As-Availabla Laergy. 
(1) As-ava i lab le  e n e r w  i a  ene rgy  produced and  s o l d  by a q u a l i f y i n g  f a c i l i t y  

on  a n  hour-by-hour b a a i a  for w h i c h  c o n t r a c t u a l  comi i tnen t s  aa t o  t h e  v a n t i t y ,  
t ime ,  o r  r e l i a b i l i t y  of 1 D u t c h i g p  

- a v a i l a b l e  enerw from anv 
%d by-d q u a l i f y i n g  f a c i l i t y  
c o n d i t i o n s  of a vubl i8hed  t a r i f f  or a s e p a r a t e l y  n e g o t i a t e d  c o n t r a c t .  

As-ava i lab lc  e n e r w  sold by 4 q u a l i f y i n g  f a c i l i t y  aha11 be purchased  by  t h e  
u t i l i t y  a t  a r a t e ,  i n  cen t s  p e r  k i lowat t -hour ,  n o t  t o  exceed t h e  u t i l i t y ' s  avoided 

Becauae of t h e  l a c k  o f  aasurancem A S  t o  the , or 
%%f%$-of d e l i v e r y  of a s - a v a i l a b l e  energy ,  no  c a p a c i t y  p a p m e  
t o  a q u a l i f y i n g  f a c i l i t y  f o r  t h e  d e l i v e r y  cf a a - a v a i l a b l e  cnerm. 

Lach u t i l i t y  s h a l l  p u b l i s h  a t a r i f f  f o r  t h e  purchase  Of 
a s - a v a i l a b l e  e n e r w  f r a n  p a l i f y i n g  fac i l ic iea .  Lach u t i l i t y ' .  published t a r i f f  
shall a t a t e  t h a t  t h e  r a t e  of payment for  aa-avai lable  enersy  is  t h e  U t l l i t Y ' s  

(a) T a r i f f  Rate.: 
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avcided energy C C B f  def ined  i n  s ->sec t ic r r  ( 2 )  of this n ! e ,  l e s s  +>e  .= i i i t io? .a l  
C ~ ~ t ~  d i r e c t l y  a t = r i t c = c b ? e  to t:e pu rckase  of szch ezergy f r c x  a ~ - ' c? i fy i :q  
f a c i l i t y .  T h e  additic:al ccszs d i r e c r l y  a s s o c i a t e d  w i t h  t h e  purchase of 
a a - a v a i l a b l e  energy f rm riJalifyi.-.g f a c i l i t i e s  ahall be  o - p c i f f c a l l y  i d e z t i t i e d  i n  
t h e  u t i l i t y ' s  t a r i f f .  

( b )  Ccn t rac t  Raten: Each c t i l i t y  c a y  e n t e r  i n t o  a . a e p a r a t e l y  z e g c t i a t e d  
con t r ac+  fcr t h e  p x c h r s e  cf a s - c v c i l a b l e  e x e r w  f r c x  a ~ p ~ l i f y i 2 g  f a c i l i t y .  A I I  
c c n t r a c t s  f o r  t h e  p r c k a s e  of a s - a v a i l r > l e  ene rqy  berueen  a e a l i f y i n g  f a c i l i t y  and 
a c:i l i ty s h a l l  be f i ? e d  W i t h  t h e  Comniseion w i t h i n  10 working days of t h e i r  
s i5n ing .  Those q u a l i f y i n g  f a c i l i t i e s  w i s h i n g  t o  n e g o t i a t e  a c o n t r a c t  f o r  t h e  s a l e  
o f  f irsJ caiaaci ty  and energy with te?-s d i f f e r e n t  from t h o s e  i n  a u t i l i t y ' s  stan2a:d 
o f f e r  c o n t r a c t  uay do so pursuant t o  Rule  2 5 - 1 7 . 0 8 3 2 ( 2 ) .  k i e r e  p a r t i e s  cannot  
a g r e e  on t h e  te rns  and condition. of a n e g o t i a t e d  c o n t r a c t ,  e i t h e r  p a r t y  =ay apply  
t o  t h e  c a m i r a i o n  f o r  r e l i e f  p u r u a n t  t o  Rule  25-17.0834. 

( 2 ) ( a )  Avoided ener- c o s t s  a s a o c i a t e d  v i t h  a a - a v a i l a b l e  ene rgy  are d e f i n e d  
aa t h e  u t i l i t y ' s  a c t u a l  avoided energy c o s t  hefore t h e  a a l e  of i n t e r c h a n g e  ener fy .  
Avoided enerqy costs assoc ia t ed  wi th  a a - a v a i l a b l e  e n e r m  a h a l l  be all c o s t s  t h e  
u t i l i t y  avoided d u e t 0  t h e  purchase o f  a s - a v a i l b l e  e x = = ,  i n c l u d i n g t h e  u t i l i t y ' s  
incrementa l  f u e l ,  i d e n t i f i a b l e  v a r i a b l e  o p e r a t i n g  and a a i n t e n a n c e  expense,  and 
i d e n t i f i a b l e  v a r f a 3 l e u t i l i t y p o ~ e r p u r c h a s e s .  D e ~ n s t r a b l e u t i l i t y a ~ i n i a t = a t i v e  
costs r e q i r e d  t o  C a l c u l a t e  avoided e n e r w  c o s t a  may bc deducted  f r u a  avoided 
energy payments. Avoided l i n e  l o s s e a  r e f l e c t i n g  t h e  v o l t a g e  a t  which Sene ra t ion  
by t h e  q u a l i f y i n g  f a c i l i t y  is rece ived  by  t h e  u t i l i t y  shall a l s o  be inc luded  in t h e  
de te r rn ina t ion  of avoided energy c o s t a .  Each u t i l i t y  a h a l l  c a l c u l a t e  i ts  avoided 
energy cost  a s s o c i a t e d  with a s - a v a i l a b l e  e n e r q y 4 e t e r s J i n i s t i c a l l y .  on an 
hour-by-hour b a s i s ,  a f t e r  account ing f o r  i n t e r c h a n g e  s a l e s  which have t aken  place, 
us ing  t h e  u t i l i t y ' s  aCt.;al avoided enerqy cost f o r  t h e  hour, aa a f f e c t e d  by t h e  
o u t p u t  of t h e  c p a l i f y i n g  f a c i l i t i e a  connec ted  t o  t h e  u t i l i t y ' .  systea.  A n e g a u a t t  
b lock  s i r e  a t  l e a s t  e q u a l  t o  t h e  moat r ecen t  a v a i l a b l e  e e t i t a t e  of t h e  combined 
average hour ly  gene ra t ion  of a l l  q u a l i f y i n g  f a c i l i t i e a  =&king ene rgy  s a l e s  based 
on t h e  u t i l i t y ' a  a s - a v a i l a b l e  enerqy rate to t h e  u t i l i t y  aha11 be used  t o  c a l c u l a r e  
t h e  u t i l i t y ' s  hour ly  avoided energy c o s t a  a s s o c i a t e d  w i t h  a s - a v a i l a b l e  energy. To: 
t h e  p u r p s e  of t h i a  aubsec t i cn ,  i n t e r c h a n g e  sale. a r e  i n t e r - u t i l i t y  ..lea which a=e 
provided a t  t h e  o p t i c n  c f  t h e  selling u t i l i t y  e x c l u r i v e  of c e n t r a l  pool d i s p a t c h  
t r a n s a c t i o n s .  

(5) Each u t i l i t y ' s  t a r i f f  a h a l l  i n c l u d e  a d e s c r i p t i o n  of t h e  nethodolosy t o  
be uaed i n  t h e  c a l c u l a t i o n  of avoided  e n e r n  cost L;Iple%nting s u b s e c t i o n  ( 2 )  of 
t h i a  Rule. Each u t i l i t y ' .  Ln?leaenta t ion  methodology a h a l l  s p c i f y  t h e  method by 
vhich  t h e  u t i l i t y ' .  i n c r e a e n t a l  f u e l  and o p e r a t i n g  and Daintenance c o s t s  and l i n e  
loaeea  arc deterairred.  

(3)(a) For q u a l i f y i n g  f a c i l i t i e a  v i t h  h o u r l y  r eco rd ing  m e t e r s ,  montlrly 
payments  f o r  a s - a v a i l c b l e  energy s h a l l  be made and s h a l l  be c a l c u l a t e d  based on t h e  
Frodvct  of: (1) t h e  u t i l i t y ' s  a c t u a l  avo ided  ene rgy  r a t e  for e a c h  hcur  &:ring %Le 
month; and ( 2 )  t h e  F a n c i t y  of ene rgy  a o l d  by t h e  q u a l i f y i n g  f a c i l i t y  Cur ing  t h a t  
hour. 

(5) r o r  q u a l i f y i n g  f a c i l i t i e s  w i t h  d u a l  k i lowa t t -hour  register t h e - o f - d a y  
a e t e r a ,  monthly payments f o r  a s - a v a i l a b l e  e n e r g y  s h a l l  be c a l c u l a t e d  based on t h e  
average  o f  t h e  u t i l i t y ' s  a c t u a l  h o u r l y  avo ided  e n e r q y  r a t e  f o r  t h e  on-peak and 
off-peak periods d u r i n g  t h e  month. 

(e) For p a l i f y i n g  f a c i l i t i e s  v i t h  a t a n d a r d  k i lowa t t -hour  n e t e r a ,  monthly 
payments f o r  a s - a v a i l a b l e  energy s h a l l  be c a l c u l a t e d  based on t h e  average  of t h e  
u t i l i t y ' .  a c t u a l  h o u r l y  avoided e n e r g y  r a t e  f o r  t h e  off-peak periods d u r i n g  t h e  
month. 

fach u t i l i t y  shall f i l e  w i t h  t h e  Co=Elasien 5 y  t h e  t w e n t i e t h  bua ine ra  day 
of t h e  f o l l o w i n g  month, a monthly report of t h e i r  a c t u a l  h o u r l y  avoided ene rgy  
c o s t s ,  t h e  a v e r a s e  of t h e i r  a c t u a l  h o u r l y  avoided  ene rgy  c o a t s  f o r  t h e  o n - p a k  and 

. 

( 4 )  
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c f f - p & k  p r i o l s  E k e  nozfh, a-d :>,e cvercge of  :t.eir a c z z a l  h o z r l y  a v o i d e d  
enerqj c c s t s  fcr  t h e  G O Z : ~  with :he cczaissic-.  A c c ~ y  shall be f c r n i s ' l e d  fo a.-.y 
i r . d i v i l v a l  who r e r s e s t s  such infc--.rticn. 

Vpon r e p e s t  by a qxua1ify;ng f r c i l i t y  o r  any i n t e r e s t e d  p e r s c n .  each  
u t i l i t y  shall provide w i t h i n  30 day. i t s  m c s t  c u r r e n t  p r o j e c t i o n s  o f  i t s  p e n e r a t i o n  

f v e l  p r i c e  by t y p  of  f u e l ,  and at l e a s t  a f i v e  year  p r o j e c t i c n  of f u e l  
forecaara to eEtiSa:e f - t u r e  aa-availab:e energy price.  a a  w e l l  as  a z y  othe: 
i n f o m a t i o n  reasor.cbly r e y i r e d  by t h e  q d a l i f y i n g  f a c i l i t y  to projecz i z t u r e  
avoided cos= ;:ices inc lud ing ,  but  no t  l i x i t e d  to, a 2 4  hour advance f o z e c a s t  c f  
hour-by-hour avoided energy Costs.  t h e  u t i l i t y  m y  c h a r s e  an a p i r c p r i a t e  fee ,  n o t  
t o  e x c e d  t h e  a c t c a l  Coat of product ion  ar.d copying, f o r  p r o v i d i n g  auch 
i n f o r - a t  i o n .  

( 6 )  U t i l i t y  pa)xer;ta f o r  a s -ava i l ab le  e n e r n  -de t o  q a a l i f y l n g  f a c i l i t i e a  
p r s u r n t  t o  t h e  u t i l i t y ' s  t a r i f f  shall be  r ecove rab le  by t h e  u t i l i t y  t h r o u g h  t h e  
c o m i a a i o n ' a  p e r i o d i c  review of f u e l  and pare%ased p o w e r .  U t l l i z y  p a w n r s  for 
a a - a v a i l a b l e  e n e r w  = a t e  to c p a l i f y i n g  f a c i l i t i e s  pursuant  to a s e ? a r a t e l y  
n e g o t i a t e d  c o n t r a c t  shall be recove rab le  by t h e  u t i l i t y  th rough t h e  Cot=qiaaion'a 
periodic rev iew of f v e l  and purchased p v e r  c o s t a  if t h e  s p e n t s  a r e  n o t  
reasor.ably p r o j e c t e d  to r e s u l t  i n  h iphe r  c o s t  e lec t r ic  s e r v i c e  to t h e  u t i l i t y ' s  
p e n e r a l  body of r a t e p a y e r s  or adve r se ly  a f f e c t  t h e  adequacy cr r e l i a b i l i t y  of 
electric a e r v i c e  to a l l  c u s t o a e r s .  
s p e c i f i c  Au tbor i ty :  366.051, 350.127(2), ?.S. 
L a w  I rg l encn ted :  566.051, T.S. 

( 5 )  

E i s t o q :  new 9/4/83, f o z e r l y  25-17.81, u e o d c d  10/25/90. - 
25-17.083 ? i r m  Energy a-d Cagacity.  

S p e c i f i c  Au thor i ty :  366.04(1),  366.05(1), 366.05(9), 350.127(2), ?.S. 
L a w  Zr?lc.rented: 366.05(9), ?.S. 
E i r t o q :  Hew 9/4/83, f o a a e r l y  15-17.83. Repealed lo/zs/90. 

S p e c i f i c  Author i ty :  366.05(9) ,  350.127(2), T.S. 
L a w  I rplemeoted:  366.05(9),  r.S. 
H i r t o q :  Hew S/13/81, aneodad 9/4/83, f o r n e r l y  15-17.831, Repealed 1 0 / 2 5 / 9 0 .  

25-17.0831 C o a t r a c t s .  

2s-1'1.0831 
(1) 

P i =  Capaci t?  aod Energy Contrac ts .  
Pi-% c a p a c i t y  and energy a:e c a p a c i t y  and energy produced and .old by 6 

q u a l i f y i n g  f a c i l i t y  and puschased by a u t i l i t y  p u r s u a n t  to 6 negot ia ted cont rac t  
or a s t a n d a r d  o f f e r  c o n t r a c t  aub jec t  t o  c e r t a i n  c o n t r a c t u a l  p r o v i s i o n s  aa t o  t h e  
q u a n t i t y ,  t h e  and r e l i a b i l i t y  of de l ive ry .  

Wi th in  one working Cay of t h e  execution of a n e g o t i a t e d  con t r ac t  or t h e  
recei?t  of 6 aipned s tanCard  o f f e r  c o n t r a c t ,  t h e  u t i l i t y  s h a l l  n c r i f y  t h e  Directcr 
o f  t h e  D i v i s i o n  of Electr ic  and CIS and -,:=vide t h e  M o u n t . o f  coxnittcd c a p a c i t y  
and t h e  avo ided  u n i t ,  i f  any, t o  which t h e  c o n t r a c t  should  be a p p l i e d .  

Wi th in  10 wcrking day. of t h e  execut ion  of a n e g o t i a t e d  cont rac t  for t h e  
purchase  of f i r n  c a ? a c i t y  and energy o r  w i t h i n  10 working day. of r e c e i p t  Of 1 
a i sned  s t a n d a r d  o f f e r  c o n t r a c t ,  t h e  y r c h a s i n g  u t i l i t y  ahall f i l e  w i t h  t h e  
Carofso ion  a copy of t k e  a i g n t d  c o n t r a c t  and a sumnary of i t a  t e r m s  and c o n d i t i c n s .  
A t  a % i n h u m ,  such  a a u m a r y  s h a l l  rep2c-t: 

1. t h e  rime of t h e  u t i l i t y  and t h e  owner and/or  operator Of t h e  
p a l i f y i n g  f a c i l i t y ,  who are a i g n a t o r i e a  of t h e  c o n t r a c t ;  

2. the M o u n t  of e m i t t e d  c a p a c i t y  a p e c i f i e d  i n  t h e  c o n t r a c t ,  t h e  a i + *  
of t h e  f a c i l i t y ,  the t y p e  of t h e  f a c i l i t y  ita loca t ion ,  and i t a  
i n t e r c o n n e c t i o n  and t ranamisa ion  requirement.; 
t h e  amount of annual and on-peak and of f -peak  energy expected t o  be 
d e l i v e r e d  t o  t h e  u t i l i t y ;  
t h e  type of u n i t  be ing  avoided, i t a  a i z e  and i t a  i n - a e r v i c e  Year ;  

[ a )  

( 5 )  

3. 

4. 
5 .  t h e  i n - s e r v i c e  d a t e  o f  t h e  q-a l i fy ing  f a c i l i t y ;  and  
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6 .  t h e  clate by uhich z:e d e l i v e r y  of f i - 7  ca;rci:y a n d  er.ercy is 
e x x c t e d  to cozse-ce.  .- 

3fi 
~~. 

( c )  P r i o r  t o  t h e  a n t i c i p t e d  in -ce rv ice  d a z e  of 5.- a voided uzit s p e c i f i e d  i n  
t h e  c o n t r a c t .  a p a l i f y l n g  f s c l l i t y  s h i c h  h ra  negot1a:ed a fin c a p c i t y  ant e z e t g y  I' 
cont rac t '  o r  haa accepted a utility's s t a n d a r d  o f f e r  c o n t r a c t  may s e l l  a s - a v a i l a b i e  As - 

C'r 
i n e r n  t o  any u t i l i t y  pu r suan t  R u l e  25-17.0825.  

( 2 )  h'egot ia ted C c n t r a c t s .  U t i l i t i e a  and c p a l i f y i s g  f a c i i i t i e s  a r e  er.cou:aSed 
t o  n e g o t i a t e  c o n t r a c t s  f o r  t h e  p r c h a n e  of fi-9 capac i ty  ar.d enerqy. 5 - -  .-> 
Ccnxracta vi11 5e cons ide red  j?ruden+ f o r  c o s t  recovery p r ~ s e s  if it is 
dLmr , s t r a t ed  t h a t  t h e  purchaae  of f i m  c a p c i t y  and enerqy f r o 3  t h e  q u a l i f y i n g  
f a c i l i t y  purmuant t o  t h e  r a t e a ,  t e r r a ,  and o t h e r  condi t ion.  of t h e  c o n t r a c t  c a n  
r eascnab ly  be expected to c o n t r 9 u t e  towards t h e  d e f e r r a l  o r  avoidance o f  
a d d i t i o n a l  Capacity ConSt-YCtiOn or o t h e r  c a p a c i t y - r e l a t e d  Costa by t h e  purchaa ing  
u t i l i t y  at a C C B t  t o  t h e  u t i l i t y ' *  r a t e p a y e r s  which doe. no t  exceed f u l l  avoided  
coat., g i v i n g  c o n s i d e r a t i o n  to t h e  c h a r r c t e r i a t i c a  of t h e  ca?ac i ty  and energy K O  
be d e l i v e r e d  by t h e  c p d l i f y i n g  f a c i l i t y  under  t h e  c o n t r a c t .  Xegot ia ted  c o n t r a c t s  
a h a l l  n o t  be  eva lua ted  a g a i n a t  an avoided u n i t  i n  a s t anda rd  o f f e r  con+:a~+, thua 
preae rv ing  t h e  standard o f f e r  f o r  s m a l l  q u a l i f y i n g  Z a c i l i t i e a  a 8  deacr ibed  i n  
aubseccion ( 3 ) .  I n  rev iewing  negot ia ted  f i - 3  c a p a c i t y  and energy c o n t r a c t s  fc: t h e  
pu-qxse of C C B t  recovery.  t h e  C a i r r i o n  s h a l l  c o n s i d e r  f a c t c r a  r e l a t i n g  to t h e  
c o z t r a c t  t h a t  would >pact t h e  u t i l i t y ' s  General  body of r e t a i l  and wholesa le  
c u s t o s e t s  including:  - ( a )  whether  a d d i t i o - a 1  fira c a p a c i t y  a3d energy  i s  needed by t h e  ?urchasi.-.p 
u t i l i t y  and by P l o r i d a  u t i l i t i e s  from a s t a t e v i d e  pe r spec t ive ;  and 

whetSer t h e  cumula t ive  p re sen t  wrth of fin c a p a c i t y  and energy p a p e a t s  
made t o  t h e  q u a l i f y i n g  f a c i l i t y  over t h e  t e r n  of t h e  cZ?t:acc are p r o j e c t e d  t o  be 
no g r e a t e r  t h a n :  

1 .  t h e  Cumulative p reaen t  worth of t h e  v a l u e  of  a year-by-year d e f e r r a l  
of t h e  c o a s t r u c t i o n  and o p r a t i o n  o f  Sene ra t i cn  o r  par t .  t h e r e o f  b y  
t h e  pu rchas ing  u t i l i t y  oyez  the.  term of  t h e  c o n s t ;  c a l c u l a t e d  i n  
accordance v i t h  aubsect-cn ( C J  -paragraph ( 5 ) ( a )  of  t h i s  r u l e ,  
p rovid ing  t h a t  t h e  c c n t r a c t  i s  dea i sned  t o  c c n t r i b u t e  tovard8  tbe 
d e f e r r a l  or avoidance of  auch c a p a c i t y ;  o r  
t h e  c u n m l a t i v e  p r e s e n t  vo rzh  of o t h e r  c a p a c i t y  and eaer5y r e l a t e d  
c o s t a  t h a t  t h e  c o n t r a c t  i s  dea ipned  to avoid such as f u e l ,  Cpcrat iOn 
had maintenance e x p n a e r  or a l t e r n a t i v e  p r c h a s e r  of c a p a c i t y ,  
p rovid ing  t h a t  t h e  c o n t r a c t  is deaipned  t o  avoid auch coe ta ;  a n d  
e e x t e n t  t h a t  annual  f i r n  c a p a c i t y  and e n e r w  p a p e n t s  made Zo tt?e 

q u a l i f y i n g  f a c i l i t y  i n  a n y  y e a r  exceed t h a t  y e a r ' s  annual  va lue  o f  d e f e r r i n g  t h e  
c c n a t r u c t i o n  and o p e r a t i o n  of g e n e r a t i o n  by t h e  p r c b a r i n p  u t i l i t y  or o t h e r  
c a p c i t y  and energy r e l a t e d  coat., whether  t h e  c o n t r a c t  contain.  p r o v i a i o n s  t o  
ensu re  repayment of auch  paymctita excecdirrg t h a t  year:. va lue  o f  Cefe r r inp  t h a t  
c a p a c i t y  i n  t h e  e v e n t  t h a t  t h e  q c a l i f y i n g  f a c i l l t y  f a i l s  to d e l i v e r  f i m  c a p a c i t y  
And enerCy purauant  to t h e  t en .  and condi t ion .  of  t h e  con t r ac t ;  provided,  h w e v e r ,  
t h a t  p r o v i a i o n s  t o  e n s u r e  r e p a p e n t  may be based  on f o r e c r a t e d  d a t a ;  and 

( d )  cona ide r ing  t h e  t e c h n i c a l  r e l i a b i l i t y ,  v i a b i l i t y  and f i n a n c i a l  s t a b i l i t y  
of t h e  q u a l i f y i n g  f a c i l i t y ,  v h e t h e r  t h e  c o n t r e c t  c o n t a i n s  p rov ia ions  t o  p r o t e s t  r h e  
pu rchaa ing  u t i l i t y ' .  r a t e p a y e r a  i n  t h e  e v e n t  t h e  q u a l i f y i n g  f a c i l i t y  f a i l s  to 
d e l i v e r  f i r m  caDaci tv  and e n e r c v  i n  t h e  mount and the .  a w c i f i e d  i n  t h e  c o n t r a c t .  

(b) 

(c) t o  

. .  
2. 

~ _ _ _  -~ ~ 

(3) Stand& O f f e r  Contr&ta.  
( A )  

- 
U p n  p e t i t i o n  by a u t i l i t y  or pursuan t  t o  a Cannisaion a c t i o n ,  each  p u b l i c  

u t i l i t y  a h a l l  auhn i t  f o r  Comniaaion approva l  a t a r i f f  or t a r i f f a  and a StAndA=d 
o f f e r  C o n t r a c t  or Contract .  f o r  t h e  pu rchase  of fi-rn capac i ty  and enerCy frou S u . l l  
q u a l i f y i n g  f a e i l i t i e a  less t h a n  75 w g a w a t t s  or f r o n  ao l id  w a a t a  f a c i l i t f e S  
d e f i n e d  i n  R u l e  25-17.091. 

(b) The r a t e s ,  terms, and o t h e r  c o n d i t i o n a  contained i n  each  u t i l i t y , ' .  
a t a n d a r d  o f f e r  c o n t r a c t  or cont rac t .  a h a l l  be based  on t b e  need f o r  and to 
t h e  avo ided  c o s t  of d e f e r r i n g  or a v o i d i n p t h e  c o n s t r u c t i o n o f  a d d i t i o n a l  s e n e r a t i o n  
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. c a ~ a c i t y  cr ?a rcs  t h r e e ‘ :  Cy t>e  pu:ckasizg u t i l i t y .  s a r e s  fcr ?ape.- .Z of c a p c i t y  
-.old by a q u a l i f y i n g  f a c i l i t y  aka11 be s p e c i f i e d  ~n =he cor.t:act f o r  t h e  d - r a t i c n  - of t h e  contract.  l a  reviewing a .;tili:y‘s otarrdard o f f e r  cm:ract,- 

f u l l  Avcided c c i r n .  
~ ~ ? - a  c e 2 a r a t e l y  :.e;!tiated c c r . t r a c t ,  a qual i fyin’g f a c i l i t y  unde/ 

75-3egavatt.a or a s o l i d  & r o t e  f a c i l i t y  a s  Cef?r.ed i n  Rule 25-17.091(1), F.A.C., =ay 
accep t  any u t i l i t y ’ s  stazCCrd =:fer c o n t r a c t .  Q u a l i f y i n g  f a c i l i t i e s  s h i c h  a r e  7 5  
mepawatts or Greater  =ay n e g o t i a t e  c o n t r a c t s  f o r  t h e  purchase D f  c a a a c i t y  and 
ezergy purauant  t o  subsec t ion  ( 2 ) .  Should  a u t i l i t y  f a i l  t o  n e g o t i a t e  i n  good 
f a i t h ,  any q2a l i fy i r .g  f a c i l i t y  may a?ply t o  t h e  Corn ins ion  fcr r e l i e f  purnuant  to 
a u l a  25-17.0834, I.A.C. 

Within 60 days Df reCei;t o f  4 siqned s t a n d a r d  o f f e r  c o n t r a c t ,  t h e  u t i l i t y  
s h a l l  e i t h e r  acce:t and S i p  :he c o n t r a c t  and r e t u r a  it w i t h i n  f i v e  days  to t h e  
qwal i fy ing  f a c i l i t y  or p e t i t i o n  t h e  C c c a i s s i o n  n o r  t o  accept  t h e  c o n t r a c t  and 
p rov ide  j u s t i f i c a t i c n  f o r  t h e  re:usal. 

1. a r e r s o n a b l e  a l l e g a t i o n  by t h e  u t i l i t y  t h a t  a c c q t a n c e  of t h e  
s tandard  Dffer  w i l l  e x c e e d  the s u b s c r i p t i o n  l i m i t  of t h e  avoided 
u n i t  c r  u n i t s ;  o r  

2 .  = a t e r i a l  ev idence  t h a t  becauae t h e  q u a l i f y i n g  f a c i l i t y  is n o t  
f i n a n c i a l l y  or t e c h n i c a l l y  v i a b l e ,  it is u n l i k e l y  t h a t  t h e  co .mi t ted  
c a p a c i t y  arrd e z e r n  v o u l d  be e a d e  a v a i l a b l e  t o  t h e  u t i l i t y  by t h e  
d a t e  s p e c i f i e d  i n  t h e  s t a n d a r d  o f f e r .  

A s t anda rd  o f f e r  co i l t r zc t  which has b e e n  a c c e p t e d  by a q d a l i f y i n g  f a c i l i t y  s h a l l  
apply t o u h r d s  t h e  s u b a c r i p t i o n  l h i c  of :>e u n i t - e s i p n a t e d  Fn t h e  con t r aca  
e f f e c t i v e  t h e  d a t e  t h e  u t i l i t y  r e c e i v e r  t h e  a c c e p t e d  con t r ac t .  I f  the c o n t r a c t  is 
not accep ted  by t h e  u t i l i t y ,  i t s  e f i e c t  s h a l l  be renoved from t h e  s u b s c r i p t i o n  
lhit e f f e c t i v e  t h e  Cate  of  t h e  C a i s s i o n  o z d e r  g r a z t i n g  t h e  u t i l i t y ’ s  petitiorr. 

(e )  Winisza S F c i f i e a t i c r r P .  Each s ta r rdard  offer  con tzac t  s h a l l ,  a t  minimum, 
spec i fy!  

1. t h e  avoided u n i t  0: u n i t s  on which t h e  c o n t r a c t  i s  based; 
2.  t h e  t o t a l  mocrrt o f  c o m n i t t e d  c a p a c i t y ,  i n  mepawatts, needed t o  

f u l l y  s u b s c r i b e  t h e  a v o i d e d  u n i t  s p e c i f i e d  in t h e  c o n t r a c t ;  
3. t h e  paynent o s i o n s  a v a i l a b l e  t o  t h e  q u a l i f y i n g  f a c i l i t y  i n c l u d i a g  

a11 f i n a n c i a l  and economic asscmpticrrs  necessary t o  c a l c u l a t e  +be 
f i r n  c a p c i t y  p a p e n t s  a v a i l a b l e  unde r  each payment o?tion and an 
i l l u s t r a t i v e  c a l c u l a t i o n  of firs capacity payments for A m l n i m u s  tea. 
y e a r  te.3 e c i i t r a c t  comnencing w i t h  t h e  in - se rv ice  datm of thm 
Avoided u n i t  f o r  each  payment opt ion;  

4.  t h e  d a t e  c n  which t h e  s ,̂anCa:d c c n t r a c t  o f f e r  e x p i r e s .  T h i s  d a t e  
s h & l l  sh a t  l e r s t  f o u r  y e a r s  b e f o r e . t h e  a n t i c i p a t e d  i n - s e r v i c e  d a t e  
of t h e  avoided  c n i t  or u n i t s  u n l e s s  t h e  avoided u n i t  cou ld  be  
c o n s t r u c t e d  i n  ?era t h a n  four y e a r s ,  or when t h e  s u b s c r i p t i o n  l i m i t  
has been reacaed;  

5 .  t h e  d a t e  by which f i r m  c a p a c i t y  and ener$y d e l i v e r i e s  from t h e  
q u a l i f y i n g  f a c i l i t y  to t h e  u t i l i t y  shall comence.  T h i s  data! shall 
be no l a t e r  t h a n  t h e  a n t i c i p a t e d  i n - s e r v i c e  c a t e  o f  t h e  avoided u n i t  
s p e c i f i e d  i n  t h e  c o n t r a c t ;  

6 .  the period of t ine o v e r  w h i c h  finn capacity and ene rgy  s h a l l  be 
d e l i v e r e d  froa t h e  q u a l i f y i n g  f a c i l i t y  to t h e  u t i l i t y .  rim 
c a p a c i t y  and ane rgy  s h a l l  be d e l i v e r & ,  a t  A minimum, f o r  a p r i e d  
of t e n  y e a r s ,  c o z a e n c i n g  w i t h  t h e  a n t i c i p a t e d  i n - s e r v i c e  d a t a  Of t h e  
avoided u n i t  specified in t h e  c o n t r a c t .  A t  a D A X ~ W ,  f i m  Capaci ty  
and e n e r g y  shall be d e l i v e r e d  for a period of t i m e  equal to t h e  
a n t i c i p a t e d  ?lane  l i f e  of t h e  avo ided  u n i t ,  comnencing v i t h  the 
a n t i c i p a t e d  i n - s e r v i c e  d a t e  of t h e  avoided u n i t ;  

( d )  

Such p e t i t i o n 8  may be based on: 
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7 .  t h e  a i z k : ~  ;erfc-T.rzze sra.-.c!.rrc!s for t h e  d e l i v e r y  cf .__... "- cr;aciry 
a?d ezergy t.y t h e  q : a? i fy i r . j  f r c i l i r y  du:iz5 t k e  u t i l i r y ' s  c!ai:y 
seasonal  Teak and c f f - p a ) :  per iods .  T h e s e  perforr.ance s tazdardo  
* h a l l  approximate  t h e  a z t i c i p a r e d  peak and cf f - p a k  a v a i l a b i l i r y  azd 
capac i ty  f a c t o r  of  t h e  u t i l i t y ' s  avo ided  u n i t  over  t h e  t e -3  of t h e  
ccn tcac t ;  
p rovis ions  t o  ezsuze  re?ape: t  of ;a>Tezta  to t h e  e x t e n t  t h a t  a z ~ ~ a l  
f i n  c a p a c i t y  and e = e r a  -,aj=ezta made to t h e  c p a l i f y i n q  f a c i l i t y  i n  
&:y year  exceed  t h a t  yea r ' .  a zzua l  v a l u e  of  d e f e r r i n g  t h e  avcided 
u n i t  r p c i f i e d  i n  t h e  c o n t r a c t  i n  t h e  event  t k a r  t h e  Fza l i fy i -g  
f a c i l i t y  f a i l s  t o  perfom p r s u a n t  to t h e  te-58 a n d  ccnd i t i cna  of 
t h e  c o n t r a c t .  Such provialon.  cay  be i n  t h e  f0-q of a aure ty  bond 
or e q u i v a l e n t  a s a z r a x c e  of re?ayment of  p a p e n t a  exceedisq t h e  
year-by-year v a l u e  of Cefe r r iog  t h e  avoided  u n i t  mpecif ied i n  t h e  
con t r ac t .  

The W i s s i o n  cay appreve c o n t r a c t s  t h a t  s p e c i f y :  
1. p r o v i s i o z s  to p r o t e c t  t h e  pcrchaa ing  u t i l i t y ' s  r a t e p a y e r s  i n  t h e  

event  t h e  c p a l r f y i - 9  f a c i l i t y  f a i l s  t o  d e l i v e r  f i r m  c a p a c i t y  and 
e n e r w  i n  t h e  m u n t  and t h o  s p c i f i e d  i n  t h e  c o n t r a c t  which nay 
be i n  t h e  fom of  &? u?-fro.-.t p a p e n t ,  s u r e r y  bond, or e p i r a ? e n t  
assurance  Of p a p e n t .  Such p a p e n t  or  s u r e t y  s h a l l  be refunded u p n  
CO~ple t iOn  o f  t h e  f a c i l i t y  and demons t r a t ion  t h a t  t h e  F a c i l i t y  can 
d e l i v e r  t h e  -0u1.t c f  c a p a c i t y  and e n e r g y  s p e c i f i e d  i n  t h e  coz t r ac t ;  
and 
a l i s t i n g  o f  t h e  parbs le te rs ,  i n c l u d i n g  any impact on e l e c t r i c  m e r  
t r a n a f e r  c a p a b i l i t y ,  a s s o c i a t e d  v i t h  'me q u a l i f y i n g  f a c i l i t y  as 
compared t o  t h e  avo ieed  u n i t  necessary f o r  t h e  c a l c u l a t i o n  of t h e  
avoided c o a t .  

P i m  Capaci ty  Payment w t i o n s .  Zach s t a n d a r d  o f f e r  c c n t r a c t  s h a l l  a l s o  
con ta in ,  a t  a m i n b c m ,  t h e  fo l lowing  opt ions  f o r  t h e  p a p e n t  of  fi-q Capacity 
d e l i v e r c d  by t h e  q u a l i f y i n g  f a c i l i t y :  

1. Value of  d e f e r r a l  c a p c i t y  payzents .  Value of d e f e r r a l  CaSCitY 
p a p e n t .  a h a l l  en? -e on t h e  a n t i c i p a t e d  in - se rv ice  e a t e  of t h e  
avoided u n i t .  
Donr.ni p a p e n t s  e s c a l a t i n g  a a n u a l l y  of t h e  avoided c a p i t a l  
f i x e d  & e r a t i o n  and JSJintenance e x p e z s e  aasoc ia t ed  w i t h  t h e  avoided 
u n i t  and s h a l l  be q u a l  t o  t h e  v a l u e  of A year-by-year deft-r.1 of 
t h e  avo ided  u n i t ,  c a l c u l a t e d  i n  accorOance v i t h  paragraph  (S)(a)  of 
t h i s  r u l e .  

t h e  e a r l i e s t  d a t e  prior t o  the a n t i c i p a t e d  i n - s e r u i c e  d a t e  of t h e  

c a p a c i t y  payment d a t e  aha11 be a n  approximation o f  t h e  lead t h e  
r e q u i r e d  t o  a i t e  and c o n s t r u c t  t h e  avoided  u n i t .  t a t l y  Capacity 
payment. s h a l l  e o - s i a t  of monthly payment. e a c a l a t i n g  annual1y Of 

8 .  

( f )  

2. 

( 9 )  

C d p c i t y  pa)%enta u n d e r  t h l s  op t ion  sna11 C O n s r n  0 

Ear ly  capacity pa)=eats. Each a t a n d a r d  o f f e r  c o n t r a c t  s h a l l  SWCifY 

avoided u n i t  when e a r l y  c a p a c i t y  payments  may comence .  The ear1Y 

va lue  of t h e  c a p a c i t y  paynents made to t h e  q u a l i f y i n g  f a c i l i t y  o v e r  
t h a  te- of t h e  c o n t r a c t  a h a l l  not exceed  t h e  cumula t ive  p r e s e n t  
va lue  of t h e  c c p a c i t y  paywento which  vou ld  have been made t o  t h e  
q u a l i f y i n g  f a c i l i t y  had Buch payment. been made pursuant  to 
subparagraph ( 3 ) ( q ) l  o f  t h i s  r u l e .  
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3. L e v e l i r e d  cr;acLty ta:sr.e>ts. L e v e l i z e d  c a s a c i t y  paj7,ec:s shall 
cc-ence c n  t>e a z t i c i p a t e d  i n - s e r v i c e  d & t e  of :be a v o i c e d  C Z i t .  
The c a Z i t a l  , z ~ r t i c n  cf c a p c i z y  p a ) z e z t s  under  t h i s  OptiCn s > a l l  
c o s e i s t  of eC:al = c z t h l y  p a p . 7 ~ ~  o v e r  t h e  t e r m  o f  t h e  C o n t r a c t ,  
c a l c u l a t e d  i n  confc.?r.ance w i t h  pararjrrph (S)(c) of t h i s  r u l e .  7t.e 
f i x e d  c F r a t i c n  azd z .a in tezazce  ~ r t i c n  o f  c a F a c i t y  p a p e n t s  s h a l l  
be e q z a l  to t h e  v a l u e  of t h e  year->y-year  d e f e r r a l  of f i x e d  

c a l c u l a t e d  i n  confc-ance w i r h  pracjra;h ( 5 )  ( a )  of t h i s  r u l e .  h i e re  
l e v e l i r e d  c a p a c i t y  p a p e n t s  a r e  e l e c t e d ,  t h e  c u m u l a t i v e  p r e s e s t  
v a l u e  of t h e  l e v e l i r e d  C a p a c i t y  p a n e n c s  .eade t o  t h e  p a l i f y i n g  
f a c i l i t y  o v e r  t h e  t e -3  o f  t h e  c o n t r a c t  s h a l l  n o t  exceed t h e  
a u l a t i v e  ;:esezt v a l u e  of c a p a c i t y  p a w n t s  which would have been  
a a d e  t o  t h e  c p a l i f y i z g  f a c i l i t y  had such p a p e n t s  been nade p u r s u a n t  
t o  a u b ~ a r a p r c p h  ( 3 ) ( r j ) 1  of t h i n  r u l e ,  v a l u e  o f  d e f e r r a l  c a p a c i t y  
payment.. 

4. E a r l y  l e v e l i - e d  c a p a c i t y  p a b z e n t s .  Each s t r n d a r d  o f f e r  c o n t r a c t  
a h a l l  s p e c i f y  t h e  e a r l i e s :  date Trior f o  t h e  a n t i c i p a t e d  i n - s e r v i c e  
d a t a  of  t h e  avoided u n i t  when e a r l y  l e v e l i r e d  c a p a c i t y  p a l e n t s  =ay 
coxezce.  ';he e a r l y  c a ? a c i t y  p a l - s z t  d a t e  a h a l l  be an a p p r o x b a t i o n  
of t h e  l e a d  :he s e q J i s e d  to s i t e  a n d  c o n s t r u c t  t h e  avoided  u n i t .  
i h e  c a F i r a l  p o r t i c n  o f  c r p a c i z y  p a p e a t s  under  t h i s  o p t i o n  s h a l l  
c o n s i s t  c f  eq:al n c n t h l y  pape r . t s  o v e r  t h e  tern of t h e  c o n t c a c t ,  
c a l c u l a t e d  i n  ccnfc=anee  ui th  ?&-agra?h ( 5 ) ( e )  o f  t h i s  r u l e .  7ke 
f i x e d  o p e s a t i o n  and = a i n t a x z c e  e x p r a . s h a l 1  be c a l c u l a t e d  i n  
confo=.ance u i t h  p a r a ~ r a p h  ( S ) ( b )  o f  t h i s  r u l e .  A t  t h e  o p t i o n  c f  
t h e  C L a l i f y i n g  f a c i l i t y ,  e a r l y  l e v e l i r e d  c a p a c i t y  p a p e n t s  s h a l l  
c m e n c e  a t  rsy t b e  a f t e r  t h e  s p e c i f i e d  e a r l y  c a p a c i t y  da:e and 
b e f o r e  t h e  a n t i c i i a t e d  i n - s e r v i c e  d a t e  of  t h e  a v o i d e d  u n i t  p r c v i C e d  
t h a t  t h e  c p a l i f y i z g  f a c i l i t y  is d e l i v e r i n g  f i r a  c a p a c i t y  and e n e r g y  
to the u t i l i t y .  Vhere  e a r l y  l e v e l i r e d  c a p a c i t y  payments are 
e l e c t e d ,  t h e  c u m u l a t i v e  present v a l u e  o f  t h e  c a p a c i t y  p a p n t s  m d e  
to t h e  q u a l i f y i n g  f a c i l i t y  o v e r  t h e  t e n  of  t h e  c o n t r a c t  s h a l l  n o t  
exceed  t h e  c c a u l a t i v e  prerezt v a l u e  o f  t h e  c a ? a c i t y  p y m n r s  Which 
would have  been made t o  t h e  q c a l i f y i n g  f a c i l i t y  had  s u c h  p a P e n t s  
been Date  ~ u r s u c ~ . :  t o  rubnaraora=h (3)[g)l of  t h i s  rule .  

o p r a t i o n  and ~ a i n r e n a n c e  e x p z s e  a r f i o c i a z e d  w i t h  t h e  avol2ed = - a -  ..-- 

- - . . . -. 
( 4 )  Avoided  Energy $ a p e n t s .  
( a i  For the D u r w s e  of  t h i s  rule. avoiCed enerw ccsts associa:ed w i t h  fi-3 

energy-sold to a i t i f i t y  by a q c a l i f y i A g  - f a c i l i t y  p u i i g a n t  to a u t i l i t y ' s  s t a n d a r d  
o f f e r  eont rac :  s h a l l  cocmence with t h e  i n - s e r v i c e  d a t e  of the a v o i d e d  U n i Z  ~ ~ _ ~ _  ~~~~~~ ~~~ ~~ ~ ~~~~~~ ~~~ ~~ -... 
s?esifiad i n  t h e  Cor . t rx t .  P r i o r  to t h e  i n - s e r v i c e  date o f  t h e  a v o i d e d  u n i t .  t h e  

r s u a n t  to RUlm _ q u a l i f y i n g  f a c i l i t y  r a y  se l l  as-ava i lab le  e n e r g y  to t h e  u t x  
^ -  - L s - & l *  usr*-. 

( b )  To thm e x t e n t  t h a t  t h e  a v o i d e d  u n i t  would have been o p r a t e d ,  had t h a t  
u n i t  been i n s t a l l e d ,  a v o i d e d  e n e r g y  ccsta a s s o c i a t e d  v i t h  f i - a  e n e r p y  s h a l l  be t h e  
e n e r g y  cost o f  t h i s  u n i t .  To t h e  e x t e n t  t h a t  t h e  a v o i d e d  u n i t  would n o t  have b e e n  
operated, t h e  a v o i d e d  e n e r w  c o c t s  s h a l l  be t h e  a s - a v a i l a b l e  a v o i d e d  e n e r g y  Cos+ 

0" of t h e  p u r e h r a i n g  u t i l i t y .  Durizg t h e  p a r i o d s  t h a t  t h e  avoided  u n i t  vould n o t  h a v e  
been operated, f i - a  e n e r g y  p u r c h a s e d  from q u a l i f y i n g  f a c i l i t i e s  s h a l l  be t r e a t e d  3 as as-available enerav f o r  t h e  ~ u r x s e s  o f  d e t e r a i n i n o  t h e  m e q a v a t t  b l o c k  Size i n  _ _  - -  - - 

. W RU1~-25-17~0e2s(z~(~). 3 'i- /I (e)  The e n e r g y  c o a t  of t h e  a v o i d e d  unit a p e c i f i e d  i n  t h e  c o n t r a c t  s h a l l  be 
d e f i n e d  .B t h e  c o a t  o f  f u e l ,  i n  c e n t s  per k i l o w a t t - h o u r ,  which would have  b e e n  
b u r n e d  a t  t h e  a v o i d e d  u n i t  p l u s  v a r i a b l e  o p r a t i o n  and  main tenance  ex ;xnse  ?Ius 
a v o i d e d  l i n u  l o s s e a .  

, 
The cost  of f u e l  n h a l l  be c a l c u l a t e d  an t h e  a v e r a g e  s a r k e t  

17-47 



p r i c e  of f u e l ,  in cep.L.s ?ec ail?iC> 3:~. c a s o c i a t e d  w i t h  t h e  a v o i d e d  u n i t  
i k e  v t r i a b ? e  

operat ing and naintenance expense shall be e8 t i r . a ted  based ca t h e  u - i t  f u e l  t y?e  
and technology Of t h e  avoided u n i t .  

The year-by-year v a l u e  of 
d e f e r r a l  of a n  avoided u n i t  shall be t h e  d i f f e r e n c e  i n  revenue requirements 
aosoc iared  w i t h  de fe r r ing  t h e  avoided u n i t  c n e  y e a r  arrd s h a l l  be c d l c u l a t e d  a a  
follow.: 

by  t h e  a v e r a s e  h e a r  r a t e  a s s o c i a t e d  w i t h  t h e  avoided  unit. 

ti (5 )  
( a )  

Calculatfon of atandard o f fe r  c o n t r a c t  f i r m  c a p c i t y  p a p e n t  option.. 
C a l c u l a t i o n  of year-by-year  v a l u e  of defe r r a l .  

I 1 

1 
I 
I 
1 

Where, f o r  a one y e a r  d e f e r r a l :  
VACm = 

x -  

0 I 

n 
= 

P i 

r 

u t i l i t y ' .  w n t h l y  v a l u e .  o f  avoided c a p a c i t y .  i n  d o l l a r s  per k i lowa t t  
per month, for each a o n r h  of year  n; 
present va lue  of c a r r y i n g  charges  f o r  one  d o l l a r  of investment  over  
L years w i t h  c a r r y i n g  charge. computed uaing average  annual rate 
base and aasmed  t o  bh paid at t h e  m i d d l e  of each y e a r  and preaent  
value t o  t h e  n i d d h  cf t h e  f i r a t  year; 
t o t a l  d i r ec t  and i n d i r e c t  coat ,  i n  mid-yea: do l la r .  per k i l o w a t t  
including AWDC b u t  exc lud ing  CWIP, o f - s h e  avoided u n i t  wi th  an  
in-service . d a t e  o f  y e a r  n, i n c l u d i n g  all i d e n t i f i a b l e  and 
quan t i f i ab le  coat. r e l a t i n g  t3  t h e  c o n a t r u c t i o n  of t h e  avoided u n i t  
t h a t  would have been p a i d  had t h e  avo ided  u n i t  been cons t ruc ted ;  
t o t a l  f i x e d  c p r a t i o n  and Pa in tenance  axpenae f o r  t h e  y e a r  n, i n  
r id-year  d o l l a r s  ?e: k i l o w a t t  per y e a r ,  o f  t h e  avoided u n i t ;  
annual e s c a l a t i o n  ra te  a s s o c i a t e d  w i t h  t h e  p l a n t  coat  of t h e  avoided 
u n i t (  s) ; 
annual e s c a l a t i o n  r a t e  a s a o c i a t c d  w i t h  t h e  ope ra t ion  and za in t enance  
e x p n a e  of t h e  avoided  u n i t ( a ) t  - 
annual d iacount  r a t e ,  d e f i n e d  aa t h e  u t i l i t y ' .  i n c r e m e n u 1  a f t e r  t a x  
cos t  of c a a i t a l :  

L I ex-cted life of t h e  avoided  unit; and 
n = year f o r  vh ich  t h e  avoided  u n i t  is d e f e r r e d  a t a r t i n g  wi th  i t a  

o r i g i n a l  a n t i c i p a t e d  i n - a e r v i c e  d a t e  and  ending w i t h  t h e  t e r m i n a t i o n  
of t h e  c o n t r a c t  for t h e  pu'rc)..aae of ficJ energy and capac i ty .  

(31 Calculat ion of e a r l y  c a p a c i t y  papent . .  n o n t h l y  e a r l y  c a p a c i t y  payment. 
a h a l l  be c a l c u l a t e d  a. follow.: - AC (1 + I P )  (m-l) + A. (1 + i o )  (m-1) f o r  m = l  t o  t 

12 12 Where: A 
I monthly e a r l y  c a p a c i t y  payments t o  be made t o  t h e  q u a l i f y i n g  f a c i l i q  

f o r  each s n t h  of t h e  c o n t r a c t  y e a r  n, i n  dollar. per k i l o v a r t  per 
month; 

i annual  eaca la t ion  ra te  a s 8 o c i a t e d  v i t h  t h e  p l a n t  cost of  

annual e a c a l a t i o n  n o t e  a r a o e i a t e d  v i t h  t h e  o p e r a t i o n  and 
Daiztenance expenme of t h e  avo ided  unit( .) ;  

m - yea r  for v h i c h  e a r l y  c a p a c i t y  payment. t o  a 
q u a l i f y i n g  f a c i l i t y  a r e  made, a t a r t i n g  i n  y e a r  one 
and ending  i n  t h e  year t; 

= 

I 

P t h e  avoided u n i t ;  
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. 

= P  

where: I I 

r. I 

I 
I 

t h e  c w u l a t i v e  p r e o e n t  v a l u e  i n  t h e  y e a r  t h a t  t h e  
c o n t r a c t c a l  paynenta  w i l l  beg in ,  of t h e  avoided  
c a p i t a l  c o a t  component of c a p a c i t y  p a p e n t .  which 
would have been r a d e  had c a p a c i t y  payoenta  
coraenced w i t h  t h e  a n t i c i p a t e d  i n - s e r v i c e  d a t e  of 
t h e  avoided u n i t ( 8 ) j  and  
a z x a l  d i scoun t  r a t e ,  d e f i n e d  as t h e  u t i l i t y ' s  
i n c r e a e n t c l  a f t e r  t a x  c o a t  of c a p i t a l ;  and 

=here: G = The cumulative p r e s e n t  v a l u e  i n  t h e  yea r  t h a t  t h e  
c o n t r a c t u a l  paynuzntr w i l l  b e g i n ,  of t h e  avoided f i x e d  
opera t ion  and t a i n t e n a x e  expense  coaponent of  c a p a c i t y  
p a p c s t a  which would have been  n a d e  had c a p a c i t y  p a p e n t a  
co==nced w i t 3  t h e  a n t i c i p a t e d  i n - s e r v i c e  d a t e  of t h e  
avoided u n i t .  

(c)  L e v a l i z d  and ea:ly l e v e l i r e d  c a p c i t y  payment.. Monthly l e v e l i r e d  
and e a r l y  l e v e l i t a d  capac i ty  payncnts  aha11 be calculated aa fol lows:  

r + o  
pL' l f  1- (l*r)-t 

, Where: PL - t h e  nonth ly  l e v e l i r e d  c a p a c i t y  p a p e n t ,  s t a r t i n g  on 
or prior t o  t h e  in-se,?rica d a t e  of t h e  avoided u n i t ;  

P = t h e  cumulative p r e s e n t  v a l u e ,  in t h e  y e a r  t h a t  t h e  
c o n t r a c t u a l  p a p e a t s  w i l r  beg in ,  of t h e  avoided c a p i t a l  
coa t  c o n p n e n t  of t h e  c a p a c i t y  payment. whZch would have  
been t ade  had t h e  c a p a c i t y  payments  n o t  been l e v e l i r e d ;  

r - t h e  annual  d i s c o u n t  rate, d e f i n e d  a i  t h e  u t i l i t y ' s  
incremental  a f t e r  t a x  cost of capi ta l ;  and 

t = t h e  term, i n  year., o f  t h e  c o n t r a c t  fo r  t h e  purchase Of 
f i rm capac i ty .  

0 I t h e  monthly f i x e d  o p e r a t i o n  and  maintenance component Of 
t h e  c a p a c i t y  paymenta, c a l c u l a t e d  i n  accordance w i t h  
paragraph ( S ) ( a )  for  l e v e l i z e d  c a p a c i t y  payment. or w i t h  
paragraph ( S ) ( b )  fo r  e a r l y  1eveli:ed c a p a c i t y  payments- 

To t h e  e x t e n t  t h a t  f i r m  
energy and c a p a c i t y  purchaned from a q u a l i f y i n g  f a c i l i t y  purnuant to 
s t anda rd  offer c o n t r a c t  or an i n d i v i d u a l l y  n e g o t i a t e d  c o n t r a c t  i m  n o t  needed 
by t h e  pu rchas ing  u t i l i t y ,  t h e s e  rules aha11 be c o n s t r u e d  t o  encourage t h e  

( 6 )  Sale of Lxcesa ?im Energy and Capaci ty .  7 
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2 u r c . c . a ~ i ~ 9  u t i l i t y  fl s e l l  a l l  c r  ;.art cf '.:e ezersy  a n d  c a ~ a c i t y  t o  t>e  
iz n e e d  of ene r sy  and c c 2 a c i t y  a t  a .7-:cally agreed c p n  ;rice which 

is 
( 7 )  Upon recr ies t  by a p a 1 i f j . i - g  f a c i l i t y  or acy i z t e r e s t e d  person,  

each  u t i l i t y  s h a l l  p:CVide wi th in  3 0  day. i t a  wit  c u r r e n t  p r o j e c t i o n s  of 
i:s f u t u r e  gene ra t ion  pix i n c l u d i n g  t)-p and t h i n g  of a n t i c i p a t e d  
s e n e r a t i o n  addi t io-8 ,  and a t  :east  a 20-year FrOjeCticn of f u e l  f o r e c a s t s ,  

i as w e l l  a s  azy o t h e r  i n fo rma t i cn  r easonab ly  r e p i r e d  by t h e  c p a l i f y i n g  
f a c i l i t y  to p r o j e c t  f u t u r e  avoided c o s t  p r i c e s .  T h e  u t i l i t y  nay c h a r f e  an 

f e e ,  not t o  exceed t h e  a c t u a l  c c s t  of p r d u c t i o n  and copying, 
f o r  p r o v i d i n g  auch i n f o m a t i o n .  

F i r m  enerqy and c a p a c i t y  p a y w n t a  sade t o  a w a l i f y i n g  f a c i l i t y  
pu rauan t  t o  a Separate1Y n e g o t i a t e d  c o n t r a c t  a h a l l  be r ecove rab le  by a 
u t i l i t y  t h r c u s h  t h e  Coc-2imaion'a periodic review of f u e l  and purchased p e r  
coat .  i f  t h e  c o n t r a c t  is found to be  prcdezt i n  accordance w i t h  cubsac t ion  ' 

(2 )  of t h i a  =le. 
(b )  Upon acceptance  of t h e  c c n t r a c t  by both p a r t i e s ,  firs e n e r g y  and 

c a p a c i t y  paknents  =ad= t O  a p a l i f y i z g  f a c i l i t y  purmuant to a a tandard  o f f e r  
c o n t r a c t  a h a l l  be  r e c o v e r a b l e  by a u t i l i t y  t h roush  t h e  C o m i s s i o n ' a  periodic 
rev iew of f u e l  and p r e h a s e d  p w e r  c o a t a .  

Ti-- e n e r n  and c a p a c i t y  p a p e n t s  nsde pursuant  t o  a s t a n d a r d  o f f e r  
c o n t r a c t  a i sned  by t h e  q u a l i f y i n g  f a c i l i t y ,  f o r  which t h e  u t i l i t y  has 
p e t i t i o n e d  t h e  Co=isaion t o r e j e c t ,  i s  recoverable  t h r o u ~ h t h e  Co==ission 's  
p e r i o d i c  rev iew of f -e l  aad  purchased p o w e r  coat. i f  t h e  Cozcnisaion r e q u i r e s  
t h e  u t i l i t y  t o  accep t  t h e  c o n t r a c t  because it a a t i a f i e a  subsec t ion  (3)  of 
t h i s  r u l e .  
S p e c i f i c  Author i ty :  350.127, 3 6 6 . 0 4 ( 1 ) ,  366.051, 366.05(8), I.s. 
LAW Implemented: 366.051.  403.503, r.s. 
H i s t o n :  Hew 10/25/90. 

C C ~ :  e f f e c t i v e  to t h e  ra tepayera .  J 
( 8 )  ( a )  

(c )  

__ ... 
25-17.0833 Pl-ing Heariaga.  
(1) U p n  ; r e i t i o n  or  on i t= ovn a c t i o n ,  t h e  Cocniss ion  s h a l l  

p e r i o d i c a l l y  rev iew optimal g e n e r a t i o n  and t ransmias ion  p lana  f r a  a 
a t i t e v i d e  and i n d i v i d u a l  u t i l i t y  perspective. I n  connect ion w i t h  theoq  
p rocecd ia sa ,  t h e  Co=b.irrion s h a l l  c o n s i d e r  t h e  need f o r  capacity f r a  b o t h  
a s t a t e w i d e  and i n d i v i d u a l  u t i l i t y  perspective, t h e  adequacy of t h e  
t r a n s m i a s i o n  g r i d .  and o ther  s t r a t e g i c  p l azn ing  concerna a f f e c t i n g  t h e  
F l o r i d a  electric s r i d .  

( 2 )  Upon p e t i t i o n ,  er on i t s  ovn w t i o n ,  t h e  Conmiision, as needed, 
s h a l l  r e v i e w  i n d i v i d u a l  u t i l i t y  g e n e r a t i o n  and expansion p l a n s  a t  m y  time. 
s p e c i f i c  h t h o r i t ? :  366 .05 (8 ) ,  366.051,  350.127(2), P.S. 
L a w  I r p l e o e n t e d t  366.051, 1.5. 
s i s t o q :  xow a o / z s j s o .  

25-17.0834 S e t t l e m e n t  of Dirpu tmt  in C n n t r a e  Hogotiat ioca.  
(1) P u b l i c  u t i l i t i e r  s h a l l  n e g o t i a t e  i n  good f a i t h  f o r  t h e  pu rchase  o f  

c a p a c i t y  m d  energy f r o s  q u a l i f y i n g  f a c i l i t i e s  and i n t e r c o n n e c t i o n  w i t h  
q u a l i f y i n g  f a c i l i t i e r .  I n  t h e  e v e n t  t h a t  a u t i l i t y  and a q u a l i f y i n g  
f a c i l i t y  cannot  a 5 r e e  on t h e  r a t e a ,  terns, and o t h e r  condi t ion.  f o r  t h e  
pu rchase  of c a p a c i t y  And energy, e i t h e r  p a n y  may apply t o  t h e  Comnission 
fo r  relief.  Q u a l i f y i n g  f a c i l i t i e r  n a y  p e t i t i o n  t h e  CMeniaaion t o  o r d e r  a 
u t i l i t y  t o  s i g n  a cont rac t  f o r  t h e  pu rchaae  of c a p a c i t y  and  energy which 
d o c s  n o t  exceed a u t i l i t y ' .  f u l l  avo ided  c o a t s  aa def ined  i n  366.051, 
r l o r i d a  statute., s h o u l d  t h e  Cozmisaion f i n d  t h a t  t h e  u t i l i t y  f a i l e d  t o  
n e g o t i a t e  i n  good f a i t h .  

( 2 )  To t h e  e x t e n t  poa 'a ible ,  t h e  Connission w i l l  diapose  of 'an 
a p p l i c a t i o n  f o r  relief v i t h i n  90 Cay. of t h e  f i l i n g  of a p e t i t i o n  by e i t h e r  
a u t i l i t y  cr a c p a l i f y i n g  f a c i l i t y .  
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( 3 )  I f  t h e  C x . ~ . i ~ s i c n  fix!s t ' c a t  a u t i l i r y  k a s  f a i l e d  t o  ~ e g s t i a t e  cr 
d e a l  i n  good f a i t h  with p a l i f y i . - . g  f a c i l i t i e a ,  cr h a s  e x p l i c i t l y  dealt i n  
bad f a i t h  s i t h  q:alifyi.-.g f a c i l i t i e s ,  it shall impose an appropr i a t e  p - a l t y  
on t h e  v t i l l t y  a 1  approved by  secz ion  3 5 0 . 1 2 7 .  F l o r i d a  S t a t u t e s .  
s p e c i f i c  A u t h o r i t y :  3 6 6 . 0 5 1 ,  3 5 0 . 1 7 7 ( 2 ) ,  ?.S. 
L.W ~ c ~ l e r o n t e d :  3 6 6 . 0 5 1 ,  1 . 5 .  
~ i ~ : ~ . ~ :  new 1 o / i s / v o .  

25-17.0835 k h e e l t g .  
Specific A u t h o r i t y :  3 6 6 . 0 5 ( 9 ) ,  3S0.127(2), r.5. 
b u  I c p l u e n t b d r  3 6 6 . 0 5 ( 9 ) ,  3 6 6 . 0 5 5 ( 3 ) ,  ?.s. 
s i a t o q r  Xeu 9 / 4 / 6 3 ,  repa1m-3 10/4/65. f o r r e r l y  1 s - 1 7 . 8 3 5 .  

25-17.084 ma u t i l i t y . ' .  o b l i g a t i o n  to sell. 
Won compliance wi th  R u l e  25-17.087,  each  u t i l i t y  s h a l l  sell energy  t o  

q u a l i r y i n g  f a c i l i t i e s  a t  ra te .  which are j u a t ,  reasonable ,  and 
r ron-d iocrb ina tory .  
spec i f ic  Author i ty :  3 6 6 . 0 5 ( 9 ) ,  3 5 0 . 1 2 7 ( 2 ) ,  ?.s. 

E i r t e q t  Xeu 5 /13 /81 .  m e n d e d  9 / 4 / 8 3 ,  f o r n a r l y  25-17.84. 
Law IL?lcmented: 3 6 6 . 0 5 ( 9 ) ,  ? .S .  

25-17.085 R e r e - T e d -  

25-17.086 P e r i o d s  During khich  PurcLasea a r m  not Rcquirmd. 
\.??ere purchase. f r o m  a p a l i f y i n g  f a c i l i t y  v i l l - jay i r  t h e  u t i l i t y ' .  

abilizy t o  give a d e p a t e  s e r v i c e  t o  t h e  reat  o f  i t s  customera or, d u e  t o  
o p r a t i o n a l  circumstances, purchases from e a l i f y i n p  fac i l i t i es  w i l l  rcsule 
i n  coat. g r e a t e r  t h a n  those which t h e  G t i l i t y  would i n c u r  i f  it d i d  no t  make 
such  purchases ,  c: o t h e r v i s e  place a n  undue bu rden  on t h e  u t i l i t y ,  t h e  
u t i l i t y  s h a l l  be r e l i e v e d  of i t s  o b l i g a t i o n  under  R u l e  25-17.082 t o  purchase  
e l e c t r i c i t y  f:oa a q L a l i f y i n g  f a c i l i t y .  the u t i l i t y  s h a l l  n o t i f y  t h e  
q u a l i f y i n g  f a c i l i t y ( i e s 1  p r i o r  fo t h e  i n a t a n c o  g i v i n g  rise t o  r h o a e  
cond i t ions ,  i f  p:actic.Sle. If p r i o r  n o t i c e  ia n o t  p r a c t i c a b l e ,  t h e  u t i l i t y  
a h a l l  n o t i f y  t h e  q u a l i f y i n g  f a c i l i Z y ( i e a )  aa soon aa p r a c t i c a b l e  a f te r  t h e  
f a c t .  I n  e i t h e r  even t  t h e  u t i l i t y  a h a l l  n o t i f y  t h e  Comiaa ion ,  and t h e  
CoE;-.iasioa a t a f f  a h a l l ,  u p n  r t q u e a t  o f  t h e  a f f e c t e d  q u a l i f y i n g  
f a c i l i t y ( i e a ) ,  i n v e r t i s a t e  t h e  u t i l i t y ' s  claim. Hothing  i n  t h i s  a e c t l o n  
a h a l l  operate t o  r e l i e v e  t h Q  u t i l i e y  of i t a  g e n e r a l  o b l i g a t i o n  to  purchace  
pursuant  t o  Rule 25-17.082.  . 
S m c i f i c  Author i ty :  3 6 6 . 0 5 1 9 ) .  350.127121. F.S. . .. . .. 
G u  I q l u e n t e d :  - 3 6 6 . 0 5 ( 9 ) ,  ?.S. 
a i r t o r y :  Xsu S/13/81, Xmeoded 9 / 4 / 8 3 ,  formerly 2s-17.86. : 

15-17.087 I n t e r c o n n e c t i o n  and Standards. 
(1) Lach u t i l i t y  s h a l l  i n t e r c o n n e c t  w i t h  any q u a l i f y i n g  f a c i l i t y  which: 
(a )  is i n  its service area;  ' (b)  request .  i n t e r c o n a e c t i o n ;  
(c) agree. t o  meet syatem a t a n d a r d s  a p c c i f i e d  i n  t h i a  rule; (d) a ~ ~ a  

' t o  ?ay t h e  coa t  of i n t e r c o n a e c t i o n ;  and  
(e) a i g n a  an  i n t e r c o n n e c t i o a  agreement.  
(2 )  Nothing i n  t h i s  r u l e  s h a l l  be c o n s t r u e d  t o  p:eclude a u t i l i t y  from 

e v a l u a t i n g  each  r e q u e s t  for  i n t e r c o n n e c t i o n  on its own =elit. and modifying 
t h e  g e n e r a l  s t a n d a r d s  specified i n  t h i s  Nle t o  reflecr. t h e  r e s u l t  of s u c h  
a n  eva lua t ion .  

Where A u t i l i t y  r e fuaea  t o  i n t e r c o n n e c t  w i t h  A q u a l i f y i n g  f a c i l i t y  
'or a t t e m p t s  to impose unrea ronab le  5 t a n d r r d 8  p u r s u a n t  t o  aubsec t ion  ( 2 )  of 

t. t h i s  rule, t h e  q u a l i f y i n g  f a c i l i t y  may p c t i t i o n  t h e  -iamion for  relief. 
The u t i l i t y  s h a l l  have t h e  burden of d e m o n s t r a t i n g  t o  t h e  Cormimsion why 

(3) 
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interconnecticn with the cpalifying facility should nst be rec!ired CE that 
the atandarda the Utility seek, to F ~ p s e  on the ciz.?lifyrng facility' 
2urauant to suLsection (2) are reasonable. 

Upon a showing of credit worthiness, the qcalifying facility s h a l l  
have the option Of aaking rrnthly installsnt papent. Over a period no 
longer than 36 mGnths  t w a r d  tke full ccat of interconnection. However, 
where the q-ialifying facility exercise. that option the utility shall charse 
interest on the  UP.= owing. ::,e utility shall charge r c c h  interest at the 
30-Cay co--rcial p c p r  rate. I> any event, no utility may bear the cost of 
icterconnection. 

(5) Application for Interconnection. A qualifying facility shall not 
oprate electric generating g d i p e a t  in parallel with the utility's 
electric ayatem without the prior vritten conaent of the utility. Fo-1 
application for interCOnneCtiCn ahall be u d e  by the qualifying facility 
prior to the installation cf any generation related equipaent. ihis 
application shall be accospanied by the follouinF: 

including tecknical parweters, ratinp, kasic impulse levels, electrical 
cain one-line diaSrs=s. ache,-.atic diagrms, 8 y ¶ t u  protections, frequency, 
voltage, current and interconnection diatance; 

(c) I-ncticnal and logic diagrana, control and aeter diag:ams, 
conductor sizes and length, aad any other relevast data which might be 
necessary to understand the propaed 8yczea and to be able to nake a 

( d )  Power requireaents in watts and vara; 
(e) Lxpected radio-noise, hamcnic generation and telephone 

(f) Synchroniring methods; and 
(g) Oprating/inatruction eanuals. 

( 4 )  

I. 

( a )  Ihysical laycut drcwlngs. including d h n a i o n a ;  
(b) All associated erdipent apecifications a d  characteristics . 

coordinated aystea; - .. . 
interference factor; 

A..y subrequent change in the syatea auct a l a 0  ba subcitted for review and 
written approval prior to actual oodification. 
reco=.nendations and a3proval by the utility do not relieve the qualifying 
facility from cozzplete res+fi.sibility' for the- adeq.Jate e~giaecring dc8ipn, 
construction and operation of the qualifying facility equiFent and for any 
liability fcr injuries to pro-rry or persons associated wizh any failure t o  
perfom in a propar and rafe nazner for any reason. 

(6) Personnel SFfcty. Adequate protection and ..fa operational 
procedure. must be deveio-d and f o l l w d  by the joint system. The8e 
operating procedures nust be aiaproved by both the utility and the qualifying 
facility. The qualifying facility shall be repdred t o  furnish, install, 
operate and maintain in good order and repair, and be solely responsible 
for, without cost to the utility, all facilitier required for the Safe 
oprration of the generation s y a t m  in parallel with the utility's system. 

ihe qualifying facility shall pernit the utility's enployees to enter 
u p n  its property at any reasonable t h  for the p u r p a e  of inapection 
and/oz testing the qualifying facility's equiixnent, facilities, or 
apparatu8. Such inspections #hall not relieve the qualifying facility from 
its obligation to maintain its eqdiipnent in aafe and satisfactory operating 
condition. 

The utility's a?prcval of isolating devices u8ed by the qualifying 
facility will be required to ensure that t h e m  will comply with the 
utility's switching and tagping procedure for safe working clearances. 

Disconnect Switch. A u n u a l  disconnect s w i t c b ,  of the vlsible  load 
break type, to prcvide a separation point betreen the qualifying facility's. 
generation aystem and the utility's wystw, ahallba required. The utility 
will specify the location of the disconnect switch. The switch .hall bo 
mounted aeparate from the meter socket and ahall be readily accesaible to 
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t h e  c t i l i t y  a?d be ca;Eb.?e ef  > e i - g  l o c k e d  in t5e cpen p c a i t l c n  v i r5  a 
u t i l i t y  padlock.  The G z i l i t y  c r y  Eeaerve t h e  r i g h t  to e p a  t h e  a u i t c h  ( i .e .  
i s o l a t i n g  t h e  TLa l i fy i -g  f a c i l i t y ' s  g e a e r a t i c n  s y s r e n )  w i thou t  prior n c t i c e  
'to t h e  q u a l i f y i n g  f a c i l i t y .  to t h e  e x r e n t  p r a c t i c a b l e ,  however ,  p r i o r  
no t i ce  a h a l l  be g iven .  

Any o f  t h e  f o l l o w i z g  ccndiz icaa  s h a l l  be cause  for diaconncct ion:  
1. U t i l i t y  sysrea emergencies  aae/or z.ainzenrnce r eq -a i r e .xz t s ;  
2. Ha-ardc-a c c n d i t i o z s  ex is t i . - .g  en t h e  ~ 2 a l i f y i r . g  f a c i l i t y ' s  

q e n e r a t i - 9  c r  ix=tecrive e r 2 i F e - t  as d e t e r s i n e d  by t h e  

3. Adverae e f f e c t .  of t h e  q u a l i f y i n g  f a c i l i t y ' s  g e n e r a t i o n  eo t h e :  
u t i l i t y ' .  O t h e r  e l e c t r i c  coxaL=,ers and/or  s y s t u  as  d e t e n i n e d  
by t h e  u t i l i t y ;  

4 .  ? a i l u r e  o f  t h e  q a l i f y i n g  f a c i l i t y  t o  o a i n t a i n  any  r g a i r e d  
insu rance ;  cr 

5 .  F a i l u r e  Of  t h e  c i ca l i fy ing  f a c i l i t y  to comply w i t h  any. e x i s t i n g  
O r  fUtu:e r e g u l a t i o n s ,  r ~ l e s ,  order .  or d e c i a i o n s  o f  any 
goverr-=3-tal or regulate-7 autho:ity having  j u r i s d i c t i o n  over 
t h e  q u a l i f y i n g  f a c i l i t y ' s  e l e c r r i c  g e n e r a t i n g  e - p i p e n t  or t h e  
o p e r a t i c n  of such e q u i p e n t .  

( b )  R e s p n s i b i l i t y  and L i a b i l i t y .  t h e  u t i l i t y  and  t h e  q u a l i f y i n g  
f a c i l i t y  s h a l l  each  be  r e s p n s i b l e  f o r  its own f a c i l i t i e s .  T h e  u t i l i t y  and 
t h e  q u a l i f y i n g  f a c i l i r y  s h a l l  each be r e s p n a i b l e  fer e n a u r i n g  adequate  
safeguards f o r  o t h e t  u t i l i t y  czatomers ,  u t i l i t y  and q u a l i f y i n g  f a c i l i t y  
p e r r o n n e l  and  e q u i p e a t ,  and fer t h e  p r o t e c t i o n  .=f i t a  own g e n e r a t i n g  
syatem. The u t i l i t y  and t h e  q z a l i f y i n q  f a c i l i t y  a h a l l  each  inc!e.-;rify and  
a a v e  t h e  o t h e r  h a m l e a .  f ron ' any  and a l l  clalzs, dezmida, ccsts, or expense 
f o r  losa, dunage, or i n j - r y  t o  p e r s o n s  or p r o p e r t y  of t h e  o t h e r  cauaed by. 
a r i s i n g  o u t  of,  or r e s u l t i n g  fra-: 

1. Any a c t  or omiaricn by a p a r t y  o r  t h a t  p a r t y ' s  con t r aceo ra ,  
agent6 ,  servant.  and u p l c y e e s  i n  c o m e c r i o n  v i t h  t h e  
inr ta l1a: icn o r  o p e r a t i c 3  c f t h a t p a r t y ' m  g e n e r a t i o n  a y r t e m o r  
t h e  operation the reo f  i n  connec t ion  v i t h  t h e  o t h e r  par ty ' .  
aystem; 

2. Any d e f e c t  i n ,  f a i l u r e  of ,  o= f a u l t  r e l a t e d  t o  a party, ' .  
g e n e r a t i c n  ayatea;  

3. The nep l igence  of a p a r t y  o r  n e g l i g e n c e  of  t h a t  p r t y ' r  
COntraC:ors, agent. s e r v a n t s  and employees;  or 

4. Any o t h e r  event  o r  a c t  t h a t  ir t h e  r e s u l t  of, or p r o x k a t e l y  
caused  by. a par ty .  

For t h e  p u r p s e a  o f  t h i s  subsec t ion ,  t h e  term p a r t y  s h & l l  a e a n  eL:her 
c t i l i t y  o r  q u a l i f y i n g  f r c i l i t y ,  as t h e  c a s e  n a y  be. 

(c) Inaurance .  The c ica l i fy ing  f a c i l i t y  s h a l l  d e l i v e r  'to t h e  u t i l i t y ,  
a t  l e a a t  f i f t e e n  day. p r i o r  t o  t h e  s t a r t  of a n y  i n t e r c o n n e c e i o n  vork, 
c e r t i f i c a t e  o f  i n s u r a n c e  c e r t i f y i n g  t h e  q u a l i f y i n g  f a c i l i t y ' .  cove rage  unde r  
a l i a b i l i t y  i n s u r a n c e  p l i c y  i s a u e d  by a r e p u t a b l e  i n s u r a n c e  eo=pany 
a u t h o r i z e d  t o  do buaineaa  i n  t h e  S t a t e  of F lor id .  naming t h e  q u a l i f y i n g  
f a c i l i t y  as n a w d  inac red ,  and t h e  u t i l i t y  a. an a d d i t i o n a l  named insu red ,  
which policy a h a l l  c o n t a i n  a broad fora cont:actual endorsemcnt  s p e c i f i c a l l y  
c o v e r i n g  t h e  l iabi l i t ies  accepted  unde r  t h i s  agreement  a r i s i n g  o u t  of t h e  
i n t e r c o n n e c t i o n  t o  t h e  v a l i f y i n g  f a c i l i t y ,  cr caused  by o p e r a t i o n  of any Of 
t h e  q u a l i f y i n g  f a c i l i t y ' .  equip'aent or by t h e  q u a l i f y i n g  f a c i l i t y ' s  f a i l u r e  
to m a i n t a i n  t h a  q u a l i f y i n g  f a c i l i t y ' .  equ ipnen t  i n  a a t i a f a c t o r y  and safe 
operating c o n d i t i o n .  

The p o l i c y  p r o v i d i n g  a u c h  coverage mhal l  p r o v i d e  p u b l i c  l i r 5 i l i t Y  
i n a u r a n c e ,  i n c l u d i n g  p rope r ty  d-age, i n  an amount n o t  lea .  than S300,OOO 
f o r  each o c c u r r e n c e ;  =re inaurance  may be required a a  deemed n e c e a s w  b y  

. u t i l i t y ;  

. 
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t k e  u t i l i r y .  I n  a d i i c i c n ,  tk.e abc...e reqdi red  ~ l i c y  shall >e or.dC:sed C i r h  
a p r c v i s i c n  =>ereby t > e  icscrzzce  c c z p n y  will n c t i f y  tke  c r i i i t y  t 4 i r r y  
day. p r i o r  t o  t h e  e f f e c t i v e  Care of c a n c e l l a t i o n  o r  saterial c k a c ~ e  i n  t L e  
p o l i c y .  

T h e  q z a l i f y i n g  f a c i l i t y  s h a l l  ?ay all ?remi-ms and ocher charges  d.;e on 
s a i d  p z l i c y  and keep .aid p l i c y  i n  f o r c e  dur ing  t h e  e n t i r e  p e r i o d  of  
in t e rconnec t ion  w i t h  t h e  u t i l i t y .  

( 7 )  ? r c r e c t i c n  and Cpezatioa.  I t  w i l l  be t h e  r e s p o n s i b i l i t y  ci t h e  
cidal i fying f a c i l i t y  t o  prcvide a11 device. necessazy t o  p rczecz  t h e  
q u a l i f y i n g  f a c i l i t y ' .  equipaent f r o s  d&s.age by t h e  & n o . ~ a l  c c n d i t i o z s  and 
o p r a t i o n a  which occur  on t h e  u t i l i t y  sys t en  t h a t  r e c l u l t  i n  i n t e r n 2 t i o n a  
and r e s t o r a t i o n s  of s e n i c e  by t h e  u t i l i t y ' .  e y i p e n t  and personnel .  The 
q u a l i f y i n g  f a c i l i t y  s h a l l  p r o t e c t  its gene ra t c r  and aasoe ia ted  e q u i p e n t  
fron o v e m o l t a g e ,  undervoltage,  cve r load ,  s h o r t  c i r c u i t s  ( i nc lud ing  ground 
f a u l t  c o n d i t i o n ) ,  open c i r c u i t s ,  phase uzbalance and r e v e r n a l ,  ove r  or u n d e r  
f requency condi t ion ,  and c t b e r  i n j u r i o u s  e l e c t r i c a l  condi t ions  t h a t  c a y  
a r i s e  ox t h e  u t i l i t y ' .  a y s t m  and any r e c l o s e  a t t empt  by t h e  u t i l i t y .  

The  u t i l i t y  may r e a e n e  the r i g h t  t o  p e r f o m  such t e s t a  aa  it rleeas 
necensary t o  e n s u r e  a a f e  and e f f i c i e n t  p r o t e c t i o n  and ope ra t ion  c f  t h e  
q u a l i f y i n g  f a c i l i t y ' s  equ imen t .  

( a )  Losa of Source: The q u a l i f y i n g  f a c i l i t y  a h a l l  p rovide ,  or t h e  
u t i l i t y  w i l l  provide at t h e  F z a l i f y i n g  f a c i l i t y ' .  expense, ApF-OVed 
p r o t e c t i v e  e q u i p e n t  necessary to Lzrnediately, c o s p l e t e l y ,  and a u t o m a t z c a l l y  
d i sconnec t  the q c a l i f y i n g  f a c i l i t y ' s  genera t ion  from t h e  u t i l i t y ' s  s y s t e m  i n  
t h e  even t  o f  a f a u l t  on t h e  q u a l i f y i n g  f a c i l i t y ' s  syatem, a f a u l t  of t h e  
u t i l i t y ' .  sys t em,  o r  lcrs of swircc  cn t h e  u t i l i t y ' a ~ y r c e m .  Oi sconnec t ion  
must h c=?leted wichin t h e  c 5 e  s p e c i f i e d  by t h e  u t i l i t y  i n  its s t a n d a r d  
o p x a t i n g  pzocedure f o r  i t a  e lectr ic  system f o r  losa  of A aource  on t h e  
u t i l i t y ' .  aystem. 

Thia au to-a t ic  disconnect ing dev ice  =ay be o f  t h e  zanual  o r  a u t o i a t i c  
r ec?ose  tyjm and s h a l l  no t  5e capab le  of r e c l c a i n g  u n t i l  a f t e r  s e r v i c e  ia 
r e a t o r e d  by t h e  u t i l i t y .  The t y p e  and s i z e  of t h e  device  a h a l l  be apFroved 
by  t h e  u t i l i t y  depending upan t h e  i n s t a l l a t i o n .  A d e v a t e  t e s t  data or 
t e c h n i c a l  proof t h a t  t h e  device =+eta  t h e  h o v e  c r i te r ia  must be a u p p l i e d  by 
t h e  q u a l i f y i n g  f a c i l i t y  t o  :he c t i l i t y .  The u t i l i t y  a h a l l  approve a d e v i c e  
t h a t  w i l l  p c r f o r s  t h e  above f u n c t i c n s  a t  minimal c a p i t a l  and o p e r a t i n g  costs 
to t h e  q i a l i f y i n g  f a c i l i t y .  

( b )  CoorCination and Synchroni-atlon. The q u a l i f y i n g  f a c i l i t y  s h a l l  be 
r e r p n s i b l e  f o r  coord ina t ion  and aynchroniza t ion  of t h e  q u a l i f y i n g  
f a c i l i t y ' a  equipment with t h e  u t i l i t y ' .  e l e c t r i c a l  rysZ+a, and a s s u i e s  a l l  
r e r p n s i b i l i t y  f o r  Crrrage t h a t  ~ a y  occur  iron improper c w r d i n a t i o n  c r  
aynchron iza t ion  of t h e  genera tor  w i t h  t h e  u t i l i t y ' .  rystea. 

( C )  E l e c t r i c a l  C h a r a c t e r i s t i c s .  S i n g l e  phase g e n e r a t c r  
i n t e r c o n n e c t i o n s  with t h e  u t i l i t y  are p e - q i t t e d  a t  p o w e r  level .  u p  to 2 0  XW. 
For  pouer  l e v e l s  exceeding 20 X W ,  a t h r e e  phaae  balanced i n t e r c o n n e c t i o n  
w i l l  normal ly  be required.  F o r  t h e  purpoae of c a l c u l a t i n g  connec ted  
g e n e r a t i o n ,  1 horsepower e 5 u a l s  1 ki lowa t t .  The q u a l i f y i n g  f a c i l i t y  s h a l l  
i n t e r c o n n e c t  wi th  t h e  u t i l i t y  at t h e  vo l t age  of t h e  a v a i l a b l e  d i s t r i b u t i o n  
o r  t h e  t r a n s a i a a i o n  l i n e  of t h e  u t i l i t y  f o r  t h e  l o c a l i t y  of t h e  
i n t e r c o n n e c t i o n ,  and a h a l l  u t i l i - e  one of t h e  s t anda rd  connec t ions  ( S i n g l e  
phase,  t h z e e  phaae, vye, d e l t a )  as approved by t h e  u t i l i t y .  

The u t i l i t y  may reserve t h e  r i g h t  to r e q u i r e  a s e p a r a t e  t r ana fo -= .a t io~  
and/or  aervice f o r  a p a l i f y i n q  f a c i l i t y ' s  g e n e r a t i o n  ayatem. a+ t h e  
q u a l i f y i n g  f a c i l i t y ' s  expezae, The q u a l i f y i n g  f a c i l i t y  a h a l l  bond a l l  
n e u t r a l s  of t h e  qua l i fy ing  f a c i l i t y ' s  a y a t a  to t h e  u t i l i t y ' s  n e u t r a l ,  a n d  
a h a l l  i n s t a l l  a 8epara te  d r iven  Ground wi th  a r e s i s t a n c e  v a l u e  which s h a l l  
be determined  by t h e  u t i l i t y  and bond t h i s  ground t o  t h e  q u a l i f y i n g  
f a c i l i t y ' s  system n e u t r a l .  

. 
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( d )  E x c e F t i C E r .  A T:alifyi.-.: f a c i l i t y ' s  ~ e n e r a t c r  h a v i n g  a C a ; C C i t Y  

produce F C e r  i n  exceits cf 1 j 2  of t h e  m i n i m u m  u t i l i t y  custc=e: 
requi reaer . t s  of t h e  in t e rconnec red  d i s t r i b u t i o n  Of 
t r ansmiss ion  c i r c u i t ;  or 

2.  p'oduce F W e r  floss a p ~ s o a c h i n g  or exceeding  t h e  % h e m a l  
capac i ty  of t h e  conxected u t i l i t y  C i m t r i b u t i o n  c r t zAnsa i9¶ iOn  
l i n e s  cr t ransformers ;  c r  
adversely a f f e c t  t h e  c p r a t i c n  o f  t h e  u t i l i t y  or & h e r  u z i l i t y  
c u r t o a e r * s  vol tage ,  f requency  o r  o v e r c u r r e n t  c o n t r o l  and  
p r o t e c t i o n  devices;  o r  

4 .  adverse ly  a f f e c t  t h e  q u a l i t y  of mervice t o  o t h e r  u t i l i t y  
customers; o r  

5. i n t e rconnec t  a t  v o l t a g e  l e v e l s  g r e a t e r  t h a n  C i s t r i b u t i c n  
vo l tages ,  

w i l l  r e q u i r e  mo-ce complex i n t e r c o n n e c t i o n  facilities aa deesed necessary  by 
. t h e  u t i l i t y .  

( 8 )  Q c a l i t y  of Serv ice .  t h e  q u a l i f y i n g  f a c i l i t y ' a  genera ted  
e l e c t r i c i t y  s h a l l  meet t k e  followirrg m i n i a a  T J i d e l i n e s :  

( a )  r recpency.  The governor c o n t r o l  on t h e  prime nover s h a l l  be 
capab le  of m i - t a i n i n g  t h e  g e n e r a t o r  o u t p u t  f requency  w i t h i n  lipits f o r  
load. froa no-load up  t o  rrted o u t p t .  The l h i t a  f o r  f requency aha11 be 60 
h e r t z  ( c y c l e a  per second) ,  p lus  cr n i n u r  an i n s t a n t a n e o u s  v a r i a t i o n  of l e s s  
t h a n  1I. 

i h e  r e g u l a t o r  c o n t r o l  s h a l l  be capo.& ,of e a i n t a i n i n g  t h e  
g e n e r a t o r  o u t p u t  v o l t a g e  w i t h i n . l L d t a  f o r  load. f r o m  no-load u p  t o  r a t e d  
ou tpu t .  The l i m i t a  for vo l t age  s h a l l  be t h e  n o a i n a l  o p e r a t i n g  v o l t a s e  
l e v e l ,  p l u a  or n incs  S I .  

( c )  Ha-qonics. i h e  o u t p :  s i n e  wave d i s t o r t i o n  s h a l l  be deened 
a c c e p t c b l e  when it doer  n o t  have a h i s h e r  c o n t e n t  (rwt nean 8 q ~ a r e )  cf 
ha raon ica  t h a n  t h e  u t i l i t y ' s  n o m a 1  k a - w n i c  c o n t e n t  a t  the i n t e rconnec t ion  
p o i n t .  

( d )  Power Factor.  t h e  q u a l i f y i n g  f a c i l i t y ' s  g e n e r a t i o n  rysten s h a l l  be 
des igned ,  ope ra t ed  and c o n t r o l l e d  t o  p rov ide  r e a c t i v e  p o w e r  reqdi=e,tents 
froa 0 . 6 5  l agg ing  t o  0 .85  l ead ing  p w e r  f a c t o r .  I n d u c t i o n  g e n e r a t o r s  s h a l l  
have s t a t i c  capaci tor .  t h a t  p:ovide a t  l e a s t  85% of t h e  magnet iz ing cuzrerit  
r e q u i r r w n t .  of t h e  induc t ion  g e n e r a t o r  f i e l d .  ( C a p a c i t o r s  s h a l l  n o t  be so 
l a r g e  aa t o  pe rmi t  a e l f - e x c i t a t , i c n  of t h e  q u a l i f y i n g  f a c i l i t y ' s  gene ra to r  
f i e l d ) .  

( e )  DC Generators .  Direct c u r r e c t  Gene ra to r s  PAY be opera t ed  in 
p a r a l l e l  w i t h  t h e  u t i l i t y ' s  syc t+p  through A 8ynchronous i n v e r t o r .  Ihe 
i n v e r t e r  m u s t  n e e t  a11  C r i t e r i a  i n  t h e s e  r u l e s .  . 

( 9 )  Xeter ing .  The a c t u a l  m t e r i n g  equ ipnen t  rcquiired,  i ts Voltage 
r a t i n g ,  nurrSer o f  phases,  s i r e ,  a r r e n t  t r ana fo rmera ,  p o t e n t i a l  
transformer. ,  n d e r  of input. and a s s o c i a t e d  nemo-7 is dependent on t h e  
type, and l o c a t i o n  of t h e  electric Service provided. In s i t u a t i o n 8  
where p o w e r  nay flow b o t h  i n  a n d  o u t  of t h e  q u a l i f y i n g  f a c i l i t y ' s  SYStm, 
p v e r  f l w i n g  i n t o  t h e  q u a l i f y i n g  f a c i l i t y ' .  a y s t e n  w i l l  be measured 
s e p a r a t e l y  froa p e r  f lowing o u t  of t h e  q u a l i f y i n g  f a c i l i t y ' s  system- 

The  u t i l i t y  w i l l  provide,  a t  no  a d d i t i o n a l  Coat t o  t h e  q u a l i f y i n g  
f a c i l i t y ,  t h e  meter ing  u iu ipnen t  necessa-y  t o  measure c a p a c i t y  and energy 
deliveriea t o  t h e  q u a l i f y i n g  f a c i l i t y .  The u t i l i t y  w i l l  provide.  at t h e  
q u a l i f y i n g  f a c i l i t y ' .  expense, t h e  n e c e s s a r y  a d d i t i o n a l  meter ing e q u i p w n t  
t o  meaaure energy  d e l i v e r i e s  by t h e  q u a l i f y i n g  f a c i l i t y  t o  t h e  ut i l f :Y-  

(10) Cost Respon8ib i l i ty .  The q u a l i f y i n g  f a c i l i t y  i a  r e q u i r e d  t o  bea r  
a11 coat .  a88ocia ted  w i t h  t h e  change-out, upgrad ing  or a d d i t i o n  Of 
p r o t e c t i v m  device., t r ans fomerm,  l ine. ,  8e rv icea .  metera, 8witche.e and 
associated equipnent  and  dev ice8  k y o n d  t h a t  which  w o u l d  S. r e q u i r e d  t o  
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r a t i n g  t h a t  can: 
1. 

3. 

(b) Voltage.  



. 95-LK 



( j )  A n  e l e c t r i c  S Z i l i t y  z.ay Cezy, c c z t a i l ,  c: d i s c o z t i n u e  t :ansaission 
t o  a QGa1ify i r .g  T a z i l i t y  cx a :e-- dis::ir.ir.atory t a s i s  i f  tt.e 

pr0vis ioa  c f  6 2 c h  s e r v i c e  v s u l d  adverse ly  cifczt r k e  s a f e t y ,  a t eyzaey ,  
r e l i e i l i t y ,  or Cost Of  proviCing e l e c t r i c  s e r v i c e  to t h e  u t i l i t y ' s  g e n e r a l  
body of r e t a i l  and wholesale  C U S ~ O . ~ : ~ .  
S p c i f i e  Authori ty:  366.051, 350.127(2), ?.S. 
u r n  Implasented: 366.051, 366.055(3), ?.S. 
z is tc .7 :  X e w  10/25/90. 

25-17.090 R e s e n d .  

25-17.091 
(1) D e f i n i t i o n s  and App l i cab i l i t y :  
(a )  

G o r a r z e o t a l  So l id  W i s t m  E 3 a - m  asd capac i ty .  

'Solid Waste F a c i l i t y '  means a f a c i l i t y  ob-ed o r  o p r a t e d  by, o r  on 
beha l f  of, local poverr-Jent, t h e  p r p a e  of vhieh i s  to dispose  of s o l i d  
waste ,  as  t h a t  t e r n  is def ined  i n  s e c t i o n  403.703(13), Fla.  S t a t .  ( l o e a ) ,  
and to g e n e r a t e  e l e c t r i c i t y .  

A f a c i l i t y  i s  w e d  by o r  opera ted  on behalf  o f  a local guver.-,nent 
if the pave= p-rchrse cs reesen t  i s  betveen t h e  ?oca1 goverrment and.  t h e  
electric u t i l i t y .  

A s o l i d  Waste f a c i l i t y  s h a l l  i nc lude  a f a c i l i t y  vhich  i s  mat ovned 
o r  opera ted  by a local goverraent  h t  is o a r a e e d  on i t s  behal f .  When t h e  
pave: p r c h a s e  agreeaent  i s  betveen a non-gorerr- .eztal  e n t i t y  and an 
electric u t i l i t y ,  t h e  f a c i l i t y  is  o p r a t e d  by a p r i v a t e  e n t i t y  on behal f  of 
a local gover raen t  if: 

One or more local goverr-Tents have e n t e r e d  i n t o  a long-term 
apreenent  With t h e  p r i v a t e  e n t i t y  f o r  the-disposal of so l id  
waste f o r  which t h e  l o c a l  gove r r sen t s  are r e spons ib l e  m d  t h a t  
agreement has  a t e -a  a t  l e a s t  as long am t h e  t e r a  of  t h e  
c o n t r a c t  f o r  t5e purchase of energy and c a p a c i t y  f ro= t h e  
f a c i l i t y ;  and 

2. The co=;-isrion d e t e r n i n e s  t h e r e  i s  no u n l u e  r i s k  L-sed on 
the electr ic  r a t epaye r s  of t h e  purchasing u t i l i t y ,  based on: 
a. The  l o c a l  g o v e r m e n t ' s  acceptance of r e s p o n s i b i l i t y  f o r  

t 5 e  p r i v a t e  e n t i t y ' s  perfo--race of t h e  pover pu rchase  
c o n t r a c t ,  o r  
Such o t h e r  f a c t o r s  as t h e  Co-nission d e e m  a p p r o p r i a t e ,  
i nc lud ing ,  v i t h o - t  l i m i t a t i o n ,  t h e  i s suance  of  Son& by 
t h e  l o c a l  goverr,srent t o  finAace all, o r  a s u b s t a n t i a l  
por t ion,  of t h e  c o s t s  of t h e  f a c i l i t y ;  t h e  re l iaSi l i ty  of 
the s o l i d  v a s t e  technology; and t h e  f i n a n c i a l  c a p a b i l i t y  
of t h e  p r i v a t e  o s n e r  and opera tor .  

3. The requirements of  subparagraph 2 s h a l l  be 8At iSf ied  if a 
local goverrmezt d e s c r i b e d  i n  su5Faragraph 1 e n t e r s  i n t o  an 
agreement w i t h  t h e  purchas ing  u t i l i t y  p rov id ing  t h a t  i n  t h e  
e v e n t  of a d e f a u l t  by t h e  p r i v a t e  e n t i t y  under t h e  pover 
purchase con t r ac t .  t h e  local goverrment s h a l l  perform t h e  
p r i v a t e  e n t i t y ' s  o b l i ~ a t i o n s ,  or  cause  them t o  be per fcr rmd,  
f o r  t h e  remaining tenn o f  t h e  c o n t r a c t ,  and s h a l l  n o t  seek t o  
r e n t s o t i a t e  t h e  p e r  ?;:chase c c n t r a c t .  

( d )  T h i 8  mle s h a l l  apply  to all c o n t r a c t s  f o r  t h e  purchase of e n e r g y  
or c a p a c i t y  from s o l i d  vamte f a c i l i t i e s  en te red  i n t o ,  or r e n e g o t i a t e d  a8 
provided  i n  s u b s e c t i o n  (31, a f t e r  October 1, 1988. 

(2 )  Except  am provided  i n  s u b s e c t i o n s  (3) and (4) of t h i s  rule, t h e  
p r o v i s i o n s  of R u l e s  25-17.080 - 25-17.089, FloriCa Admin i s t r a t ive  Code, azo 
applicable t o  c o n t r a c t s  f o r  t h e  purchase  of  energy  and c a p a c i t y  from a so l id  
v a s t o  f a c i l i t y .  

(b)  

(c)  

1. 

b. 
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( 2 )  hzy solid waste  f a c i l i t y  uh ich  h a s  an e x i a t i n g  f i r m  eaerpy and 
c a p c i t y  c c n t r a c t  i n  e f i e c =  S e i c r e  Oc:c>ez 1, 1988, shall have a c:.e-tine 
~p:ic:, t o  r e a e p c t i a t e  t h a t  cc:t:act t o  k c o r p r a t e  any cr a l l  o f  t h e  
proviaiona o f  aubaec t ion  ( 2 )  and ( 4 )  i n t o  t h e i r  c o n t r a c t .  Th ia  
r enego t i a t ion  s h a l l  be baaed  on t h e  u n i t  t h a t  t h e  c o n t r a c t  was deaipned  t o  
avoid but  applying t h e  m a t  r e c e n t  C-iamion-approved comt e a t h a t e s  of  
R u l e  25-17.0832(5)(.), ? lor id .  h d d n l a t r a t i v e  cod., f o r  t h m . s r w  u n i t  typo 
and i n - s e r v i c e  y e a r  t o  d e t e - v i n e  t h e  u t i l i t y ' a  v a l u e  o f  avoided c a p a c i t y  
over  t h e  remaining term of t h e  c o n t r a c t .  

( 4 )  Becauee a e c t i o n  377.709(4),  ?la. s t a t . ,  require. t h e  local 
goverr-nt t o  r e fund  e a r l y  c a p a c i t y  payment. ahould a solid waate f a c i l i t y  
be  abandoned, closed do- o r  r ende red  i l l e p a l ,  A u t i l i t y  " r y  n o t  require 
r i a k - r e l a t e d  guarantee.  A S  r e q u i r e d  i n  Ru le  25-17.0832, p u a g r a p h  ( 2 ) ( c ) ,  
(2 ] (d l ,  (3)(.18, and ( 3 l ( f l l .  However. a t  its option, a eolid v a a t e  
f a c i l l t y  nay  p r o v i d e  much r i a k  r e l a t e d  guarantee .  

(5)  h 'othing i n  t h i a  r a l e  mhal l  p r e c l u d e  a solid was te  f a c i l i t y  f ro= 
e l e c t i n g  advance c a p a c i t y  payments a u t h o r i z e d  p u r a u a n t  t o  a e c t i o n  
377.709(3)(b),  F.S., which advanced c a p a c i t y  payments  s h a l t  be i n  l i eu  of 
f i r a  c c p c i t y  p a p n t m  otherv ime a u t h o r i z e d  p u r a u a n t  t o  t h i a  rule and R u l e  
25-17.0832, F.A.C. The p r o v i a i o n s  of aubmect ion (61 are aDDliCab1e to s o l i d  

. _ _  * waate f a c i l i t i e m  c lec t i ig  advanced c a p a c i t y  paymLnim. 
s p e c i f i c  a u t h o r i t y :  350.127[2), 377.70¶(51.  ?.S. - 
i r w  Implemented: 366.051. 366;0SS(3 ) ,  377;709 ,  P.S. 
E i r t o q :  Mew 8/8/8S, forrerlr 25-17.91. h a n d e d  4 / 2 6 / 8 9 ,  10/25/90. 
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. .  .. . 

Mr. Mark E. Bcntlcy 
,+ttorncy 
Panda-Kathleen. LP.  
4100 Spring Valley, Suite IMI 
Dallas. Texas 75%: 

MAY - 3  H 3  

RE: Standard OlTcr Cuntraa for tbc Purchsc of Firm Capacity and Energy From a QualiTying Facility 
Lcss Than 75 MW or a Solid W s i c  Facility B c t w n  Panda-Kathlccn LP. and Florida P m r  
Corporation 

Dear Mark 

This letter concerns our rar!ier acelings snd your  l e t t c ~  datcd January 36, 1993 and March 23.1993. In 
consideration O r  Florida Power Corporation's (FPC) uaiver of the early in-scnice dale io January 1. 1997. 
Panda-Ka~hleen. LP wives u r l y  payments and thereby clecu normal payments pursuant 10 Schedule 3, Page 
1. 

If the foregoing aCCUnlCly reflccrs )'cur undcrstanding of our aSrecnent with respect to the subject matter set 
oui above. please so indicate hy s i p i n s  in the space provided hclow.and returning a signed countupan hereof 
to me. 

. 

In addition. R C  will allow a corresponding dclry of :he construction commencement date. 

ACCEPTED AND AGREED To THIS 3 
Panda-Kathlcen. LP. 

DAY 

Florida Power Corporation 
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L 
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

~~ 

In re: Petition for declaratory 
statement regarding eligibility for 
Standard Offer contract and 
payment thereunder by Florida 
Power Corporation. 

Docket No. 

Submitted for filing: 
January 25, 1995 

PETITION FOR DECLARATORY STATEMENT 

Florida Power Corporation ("Florida Power" or "the Company") hereby 

submits this Petition for Declaratory Statement pursuant to Section 120.565, F.S., 

and Rule 25-22.020, F.A.C. Florida Power seeks a declaration that the Standard 

Offer Contract for the Purchase of Firm Capacity and Energy from a Qualifying 

Facility Less than 75 MW or a Solid Waste Facility between Panda-Kathleen L.P. 

and Florida Power Corporation dated November 25, 1991 (the ''Standard Offer 

Contract") is not available to Panda-Kathleen L.P. ("Panda") if it const~cts a 

facility configuration, as it currently proposes to do, with the capacity to produce 

115 megawatts ("MW"). In addition, if the Standard Offer Contract is available 

to Panda, Florida Power seeks a further declaration that it has no obligation to 

make capacity or energy payments under the Standard Offer Contract after the 

December, 2016. 

EVTRODUCTION 

1. The name of the Petitioner and its business address is: 

Florida Power Corporation 
3201 - 34th Streeit South 
Post Office Box 14042 
St. Petersburg, FL 33733-4042 

F L O R  I o A P o  v E R  C o I P O "  A T 8 O N  

.* 



2. All. notices, pleadings and correspondence should be directed to: 

James P. Fama 
James A. McGee 
Post Office Box 14042 
St. Petersburg, FL 33733-4042 
Telephone: (813) 866-5184 
Facsimile: (813) 866-4931 

DISCUSSION 
. .. A. Pvadabllrtcr of the Standard Offer Contra@. 

3. On November 25, 1991, Panda and Florida Power entered into the 

Panda Standard Offer Contract (Exhibit 1) pursuant to Rule 25-17.032(3)(a) and 

(c), Florida Administrative Code. That rule provides for standard offer contracts 

involving “small qualifying facilities less than 75 megawatts. . . .“ The Panda 

Standard Offer Contract is expressly titled “Standard Offer Contract for the 

Purchase of Fm Capacity and Energy from a Qualifying Facility Less Than 75 

MW or a Solid Waste Facility. “ 
4. The Commission has expressly considered the application of Rule 25- 

17.032 to projects which have a total net generating caEacity in excess of 75 MW, 

and ruled that such projects do qualify to take advantage of standard offer 

contracts. Order No. PSC-92-0683-DS-EQ, dated July 21, 1992. (Exhibit 2). 

In so ruling, the Commission entered an Order - Granting Declaratory Statement 

In The Negative on a request by Polk Power Partners to take advantage of a 

standard order contract for a facility that had a net generating capacity in excess 

of the 75 MW cap. &, Order No. PSC-94-1306-FOF-EQ, dated October 

24, 1994 (“the Commission’s current Rule 25-17.0832(3)(a) . . . limits the 

availability of Standard Offer Contracts to Qualified Cogeneration Facilities (QF) 

8 - -  

under 75 MW.”) (Exhibit 3). 

- 2 -  
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5.  Despite the 75 MW cap identified both in Rule 25-17.032(3)(a) and in 

the Panda Standard Offer Contract, Panda proposes to install either a GE Frame 

7 EA or an ABB 11 N1 combustion turbine in a combined cycle configuration for 

its cogeneration project. This configuration would produce 115 Mw or more, in 

violation of the 75 MW cap imposed by Rule 25-17.0832 and the Panda Standard 

Offer Contract itself. 

6. FPC has repeatedly expressed its belief to Panda that this Standard 

Offer Contract is not available with respect to Panda’s proposed facility. e, 
a, Exhibit 4). FPC further advised Panda that it should obtain a ruling from 

this Commission on this issue and that FPC would comply with the Commission’s 

ruling thereon. It was FPC’s understanding that Panda intended to obtain such 

a ruling from the FPSC. 

7. However, Panda has not sought a decision from the Commission 

regarding the availability of, and its rights under, the Panda Standard Offer 

Contract in light of the project’s 115 MW size. Rather, Panda has simply 

discussed the matter on an informal basis with FPSC staff. Its discussions are 

described in the letter from Barrett G. Johnson to Joseph D. Jenkins dated August 

23, 1994. (Exhibit 5). Mr. Jenkins responded by letter of August 24, 1994, to 

Barrett G. Johnson, (Exhibit 6), and Panda has asserted that this letter constitutes 

approval of their proposed action. 

8. FPC believes that the Commission’s express rulings in Order Nos. 

PSC-924683-DS-EQ and 94-1306-FOF-EQ, as well as the express terms of both 

Rule 25-17.0832 and the Panda Standard Offer Contract, clearly prohibit the 

availability of the Standard Offer Contract to a facility producing more than 75 

M W .  However, since Panda has not sought a ruling from the Commission as to 

- 3  - ‘. 
F L O R I O M  P O W E R  C o n ~ o n ~ r i o ~  
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the availability of the Standard Offer Contract for this proposed facility, Florida 

Power accordingly requests the Commission to declare the applicability of its rules 

and orders governing standard offer contracts to Panda’s proposed 115 MW 

cogeneration facility. 

B. Det erunnabon o f the Panda Standard 0 ffer Contract’s Pavment Terms. 

9. Under the terms of the Panda Standard Offer Contract, Florida Power’s 

capacity payment obligations terminate at the end of 20 years, which will be 

December 2016. Among other things, Appendix C, Schedule 2 of the Contract 

states that the economic life of the avoided unit is 20 years, and the capacity 

payments were calculated on that explicit basis. (Exhibit 7). Had the contract 

been for a term of 30 years, the monthly capacity payments would have been 

correspondingly reduced. Monover, it is for this reason that all payment 

schedules in the Appendices are defined only through the year 2016, a twenty 

year period. 

. .  

10. Despite these contractual provisions and limiting terms, Panda 

attempted to modify the term of its Standard Offer Contract by writing in an 

expiration date of March, 2025. On that basis, Panda now takea the position that 

FPC is obligated to make capacity payments in some unspecified amount under 

the Panda Standard Offer Contract for an additional ten years after the year 2016. 

See letter dated August 10, 1994 from Kyle Woodruff, Project Manager of Panda 

to Robert D. D o h ,  P.E., Manager, Cogeneration Contracts of Florida Power. 

(Exhibit 8). Panda may also take the position that Florida Power is obligated by 

contract to purchase as available energy after the year 2016. 

- 4 -  
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11. This attempt by Panda to modify the Standard Offer Contract is 

improper and conflicts with the terms of the contract that was presented to it by 

Florida Power and which explicitly contemplated a contract term and contract 

payments not to exceed 20 years. As the Commission ruled in Order No. PSC- 

94-0488-FOF-EQ: "Like any unilateral contract, no changes can be made to a 

Standard Offer Contract without the consent of the utility. Any changes to the 

Standard Offer Contract would necessitate negotiation which would negate the use 

of the Standard Offer Contract." (Exhibit 9). In so ruling, the Commission 

granted the petition of Tampa Electric Company not to accept the standard offer 

contract of Polsky Energy Corporation because Polsky had made changes to that 

contract. 

NEED FOR DECLARATORY STATEMENT 

12. Florida Power has a real and immediate need for the requested 

declaratory statement as it relates to its own particular circumstances only. The 

Commission's declaratory statement as to the correct application of Rule 25- 

17.0832, F.A.C., and its orders establishing the availability of Standard Offer 

Contracts and the ability of Panda to change the terms of this Standard Offer 

Contract will ensure that Florida Power and its customers will only pay for 

capacity and energy from facilities properly configured to take advantage of this 

Standard Offer Contract, and that FPC and its customers will, in addition, have 

no contractual obligation to pay for capacity and energy purchased from Panda 

other than as expressly provided for in that Standard Offer Contract. A timely 

resolution of these essential questions will enable Florida Power to plan its needs 

and its financial obligations to this QF in an orderly manner. 

- 5 -  
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-ORE, Florida Power Corporation requests that the Commission 

enter an order declaring that the Panda Standard Offer Contract is not available 

to Panda-Kathleen L.P. if it configures its facility to have a capacity of 75 MW 

or more; and, if the Standard Offer Contract is nevertheless available to Panda, 

to declare that Florida Power has no obligation under the Contract to make any 

energy or capacity payments to Panda after December 2016. 

Respectfully submitted, 

.OFFICE OF THE GENERAL COUNSEL 
RORIDA POWER CORPORATION 

James P. Fama 
James A. McGee 
Post Office Box 14042 
St. Petersburg, FL, 33733-4042 
Telephone: (813) 8665184 
Facsimile: (813) 866-4931 
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SECTION NO. IX 
ORIGINAL REISSUE SHEET NO. 1.501 

STAWARD OFFER COHTRACT FOR THE 
PUROlAZE OP FIRH CAPACITY AN0 ENERGY 

FROM A QWIFYINS FACILITY 
LESS T t U  75 NU OR A SOLID WASTE FACILITY 

between 

and 

FLORIDA WYER CORPORATION 

ISSUED BY: S.' F. Nlxon, Jr., Dlrlctor Rate Department 
EFFECTIVE: September 20, 1991 
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SECTION NO. I X  
ORIGINAL REISSUE SHEET NO 9.503 

ii 

ARTICLE XI 

ARTICLE X I 1  
PAYMENT PROCEDURE 9.522 

ARTICLE XI11 
SECURITY GUARANTIES 9.523 

METERING * - * * - - * - - - - * * - .  . - - * 9.522 

. . . . . . . . . . . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . . . . . . . . . . .  

ARTICLE XIV 
REPRESENTATIONS, WARRANTIES AND 
COVENANTS 9.524 . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
ARTICLE XV 
EVENTS OF DEFAULT: REMEDIES 9.526 . . . . . . . . . . . . . . . . . . . .  
ARTICLE XVI 
PERMITS.. 9.529 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
ARTICLE XVII 
INDEMNIFICATION 9.529 . . . . . . . . . . . . . . . . . . . . . . . . . .  
ARTICLE XVIII . . 
EXCLUSION OF INCIDENTAL, CONSEQUENTIAL 
AND INDIRECT DAMAGES 9.530 ....................... 
ARTICLE XIX 
INSURANCE. ............................ 9.530 

ARTICLE XX 
FORCE MAJEURE 9.531 ........................... 

ISSUED BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 



"Cy 4 NO. IX 
..Jb.dAL REISSUE SHEET NO. 9.505 

STAWARD OFFER CONTRACT FOR THE WRCHAsE OF 
FIRM CA PACITY AND ENER 6Y 

FROM A QUALIFYING FACILIpI 
LESS THAN 75 MW OR A SOLID WASTE FACILITY 

This Agreement ('Agreement') is made and entered by and between 
Panda-Kathleen, L.P. , a  Delaryare Ltni!3a%@WPprinci pal place of 
business at 4109.m- #loof (hereinafter referred to as the 'QF.), and 
Florida Power Corpoiation, a private utility corporation organized under the laws 
of the State of Florida, having its principal place of business at St. 
Petersburg, Florida (hereinafter referred to as the 'Company'). The QF and the 
Company may be hereinafter referred to individually as a 'Party' and collectively 
as the .Parties.. 

WITNESSETH: 

WHEREAS, the QF desires to sell, and the Company desires to purchase, 
electricity to be generated by the Facility and made available for sale to the 
Company, consistent with FPSC Rules 25-17.080 through 25;17.091 in effect as o f  
the Execution Date; and 

WHEREAS, the pF will engage in interconnected operation of the QF's 
generattng facilfty with EWIINX the Company mr system 
(hereinafter referred as the .Transmission Service Uti1 ity.) which is directly 
interconnected at one or more points with the Company. 

NOW, THEREFORE. f o r  mutual consideration, the Parties covenant and 
' agree as follows: 

ISSUE0 BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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- - C - * h  NO. IX 
..,ir.NAL REISSUE SHEES NO. 9.507 

1.4' Avoided Un!t Variable 0 & I4 means the variable operation and 
maintenance expense associated with the unit type selected in section 8.2.1 
hareof in dollars per KWH as it is defined in Appendix C. 

1.5 means British thermal unit. 

1.6 Caoacitv Accour& means .that account which complies with the 
procedure in section 8.6 hereof. 

1.7 Caoacitv Pament Adjustment means the value calculated pursuant . .  to Appendix C. 

1.8 Comnercial I n-Service Statu$ means (i) that the Facility is 
in compliance with all applicable Facility permits; (ii) that the Facility has 
maintained an hourly KH output, as metered at the Point of Delivery, equal to 
or greater than the Comitted Capacity for a consecutive twenty-four (24) hour 
period o r  during the On-Peak Hours spectfied in Appendix C of two consecutive 
days; and (iii) that such twenty-four (24) hour period is reasonably reflective 
of the .Facility's day to day operations. 

1.9 Comitted Caoacityneans the Kw capacity, as defined in Article 
VI hereof, which the QF has agreed to make available on a firm basis at the Point 
of Delivery. 

1.10 ComDanv's Inte reonnection Factlltiesmeans all equipment which 
is constructed, owned, operated, and maintained by the Company located on the 
Company's side of the Point of Delivery; including without limitation. equipment 
for connection, switching, transmission, distribution, protective relaying and 

. safety provisions which. in tho Company's reasonable judgment, is required to 
be installed for tho delivery and measurement of electric energy into the 
Company's system on behalf of  the QF, including all metering and telematering 
equipment installed for the measurement of such energy regardless of its location 
in relation to the Point of Delivery. 

XSSUED BY: S. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 



' 3 t NO. I X  
bnlG~r(AL REISSUE SHEET NO. 9,509 

blockages, insurrections, riots, war, sabotage, action of a court or public 
authority, or accidents to or failure of equipment or machinery, including, i f  
applicable, equipment of the Transmission Service Utility. 

1.19 means the Florida Public Service Comnission and any 
successor. 

1.20 JmDort CaDa bility means the capability to import power at the 
Florida-Southern Interface, giving consideration to the various limitations 
imposed upon those facilities by the electric systems to which they are directly 
or indirectly connected. 

I .21 Jnterconnectio n Costs means the actual costs incurred by the 
Company for the Company's Interconnection Facilities. including, without 
limitation, the cost o f  equipment, engineering, coranunication and administrative 
activities. 

1.22 Jnte rconnection Costs Offset mean s t  he estimated costs included 
in the Interconnectfon Costs that the Company would have incurred if it were not 
purchaslng Coramitted Capacity and electric energy but instead itself generated 
or purchased from other sources an equivalent amount o f  Comnitted Capacity and 
electric energy and provided normal service to the facility as if it were a non- 
generating customer. 

1.23 means one (1) kilowatt of electric capacity. 

1.24 lQ!H means one (1) kilowatthour o f  electric energy. 

1.25 Blnimum On - Peak CaDa citv Factor means that value which is 
associated with the unit as it is defined in Appendix C. 

1.26 Bini mum Total C aoacitv Fact= means that value which i s  

associated with the unit as it is defined in Appendix C. 

ISSUED BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 



.C T I  NO. IX 
OhrGIkAL REISSUE SHEET NO. 9.511 

1.38. Total CaDacitv Factor means the ratio calculated pursuant to 
section 8.4 hereof. . .  

1.39 Transmission Service Aareement means that agreement between 
the QF and the Transmission Service Utility which meets the requirements of 
Appendix D. 

ERTICIE I1  : A V A I I  ABILIV 

2.1 The availability of this Agreement is subject to: 

2.1.1 The available capacity limitations described in Schedule 
1 o f  Appendix C: and 

2.1.2 The Facility being a solid waste facility pursuant to 
FPSC Rule 25-17.091 or the Facility having a Comitted Capacity 
which is less than 75,000 Kw; and 

2.1.3 The provisions of section 2.2. 

2.2 This Agreement is available to a QF with a Facility which shall 
be located south o f  the latitude o f  the Company's Central Florida Substation. 
For a QF with a Facility located north o f  the latitude o f  the Company's Central 
Florida Substatlon, this Agreement i s  available provided that (1) by the Contract 
In-Service Date the Company can make available an amount o f  Import Capability 
equal to the diminution o f  Import Capability caused by the Facility during the 
Term o f  the Agreement; and (ii) the QF shall reimburse the Company for such costs 
incurred by the Company to make available such Import Capability. Such 
reimbursement shall not be considered as a reduction in the payments made by the 
Company to the QF for capacity and energy purchased under this Agreement. 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20. 1991 



'C IN NO. IX 
u~IGINAL REISSUE SHEET NO. 9.513 

of this Agreement. Upon termination or expiration of this Agreement, the Parties 
shall be relieved of their obligations under this Agreement except for the 
obligation, to pay each other all monies under this Agreement, which obligation 
shall survive termination or expiration. 

4.2 The Parties agree that time is of the essence and that: (1) 
the QF shall execute the Transmission Service Agreement, if applicable, which 
shall be proved or accepted for filing by the FERC on or before the first day 
of [month. year]: (if) the Construction Conmencement Date shall occur on or 

441 I94 before the first day of'[mon h. year]: and ( i i i )  the Facilit shall achieve 
ear], which Comnercial In-Service Status on or before the first day of [mon . v 

date shall constitute the Contract In-Service Date. These three dates shall not 
be modified except as follows: upon xpitten request by the QF not more than 
sixty (60) days after the declaration o f  a Force Hajeure Event by the Q F ,  which 
event contributes proximately and materially to a delay in the QF's schedule, 
these three dates each may be extended on a day-for-day basis for each day of 
delay so caused by the Force Majeure Event: provided. however, that the QF shall 
specifically identify: (1) each date for which extension i s  being requested: and 
(if) the expected duration of the Force Hajeure Event: and provided f urther. that 
the maximum extension of any of these three dates shall in no event exceed a 
total of one hundred and eighty (180) days, irrespective o f  the nature or number 
of Force Majeure Events declared by the QF. If the Contract In-Service Date is 
extended then the Term of the Agreement may be extended for the same number of 
days. 

N% 

4 4 9 5  

ARTICLE: 

5.1 During the Term of this Agreement, the QF shall: 

5.1.1 Have the sole responsibility to, and shall at its sole 
expense, operate and maintain the Facility in accordance with 
all requirements set forth in this Agreement. 

ISSUED BY: S. F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 

- 
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ARTICLE V I :  . . PURCHME MD SALE OF CAPACITY AI(D ENERGY 

6.1 Comnencing on the contract In-Service Date, the QF shall 
commit, sell and arrange for delivery of the Comnitted Capacity to the Company 
and the Company agrees to purchase, accept and pay for the Comnitted Capacity 
made available to the Company at the Point of Delivery in accordance with the 
terms and conditions o f  this Agreement. The QF also.shal1 sell and deliver or 
arrange for the delivery of the electric energy to the Company and the Company 
agrees to purchase, accept, and pay f o r  such electric energy as is made available 
for sale to and received by the Company at the Point of Delivery. 

6.2 The Comnitted Capacity and electric energy made available at 
the Point of Delivery to the Company shall be *net of any electric energy used 
on the QF’t side of the Point of Ownership or ( ) simultaneous with any purchases 
from the interconnected utility. This selection in billing methodology shall 
not be changed. 

6.3 I f  the Company is unable to receive part or all o f  the 
Comnitted Capacity which the QF has made available for sale to the Company at 
the Point of Delivery by reason o f  ( 4 )  a Force Majeure Event; or (ii) pursuant 
to FPSC Rule 25-17.086, notice and procedural requirements of Article XX or FPSC 
Rule 25-17.086 shall apply and the Company will nevertheless be obligated to make 
capacity payments which the QF would be otherwise qualified to receive, and to 
pay for energy actually received, If any. The Company shall not be obligated 
to pay for energy which the QF would have delivered but f o r  such occurrences and 
PF shall be entitled to sell or otherwise dispose o f  such energy in any lawful 
manner; provided. ho wever such entitlement to sell shall not be construed to 
require the Company to transmit such energy to another entity. 

6.4 The QF shall not comence inittal deliveries of energy to the 
Point of Delivery without the prior written consent of the Company, which consent 
shall not be unreasonably withheld. The QF shall provide the Company not less 
than thirty (30) days written notice before any testing to establish the 

ISSUED BY: 5. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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designate a new Comitted Capacity to apply- for the remaining Term. Any 
temporary or final redesignation of the Comnitted Capacity pursuant to this 
section 7.5 must, in the Company's judgment, be directly attributabie to the 
Force Majeure Event and of a magnitude comnensurate with the scope of tho Force 
Majeure Event. 

ARTICLE WIT: CAPACITY PAYMENTS 

8.1 Capacity payments shall not commence before the Contract In-  
Service Date and until the QF has achieved Comasrcial In-Service Status. 

8.2 
as described in Appendix C. 

Capacity payments shall be based upon the following selections 

8.2.1 Payment options: 
( ) Value o f  deferral payments 
(rr) Early payments 
( ) Levelized payments 
( ) Early lavelized payments 

8.2.2 If an early payment option i s  selected pursuant to 
Saction 8.2.1, then early payments shall not cOrrmence more than 
three (3) Years prior to the Contract In-Service Date for the 
unit. For the selected early papent option, the early 
payments shall cOrrmence 2 ( ) years prior to the Contract 
In-Service Date. (As in mlm 5, 6, and 7 of 
2, m e  3, c.) 

At the end of each billing month, beginning with the first full 
month following the Contract In-Service Date, the Company will calculate the 
rolling average On-Peak Capacity Factor for the most recent twelve (12) month 
period, including such mdnth. or for the actual number of full months since the 
Contract In-Service Date if less than twelve (12) months. based on the On-Peak 
Hours defined In Appendix C. The On-Peak Capacity Factor shall be calculated 

8.3 

ISSUED BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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the Company when Such payments exceed value of deferral capacity payments. TO 

ensure that the.Company will receive a capacity benefit for such difference in 
capacity paments which have been made, or alternatively, that the QF will repay 
the amount of such difference in payments received to the extent the capacity 
benefit has not been conferred, the following provisions will apply: 

8.6.1 When the QF i s  first entitled to a capacity payment, 
the Company shall establish a Capacity Account. Each month 
the Capacity Account shall be credited in the amount o f  the 
Company's capacity payments made to the QF pursuant to the 
early or levelized payment options and shall be debited in the 
amount which the Company would have paid for capacity in the 
month pursuant to the value of deferral payment option. 

8.6.2 The monthly balance in the Capacity Account shall 
accrue interest at the annual rate of 9.96%. or 0.7944% per 
month. 

8.6.3 The QF shall owe the Company and be liable for the 
credit balance in the Capacity Account. The Company agrees 
to notify QF monthly as to the current Capacity Account 
balance. Prior to receipt of accelerated capacity payments 
the QF shall in the form of: (i) an unconditional and 
irrevocable direct pay latter of credit: (ii) surety bond: 
(iii) other form of acceptable security: or (iv) other promise 
to repay such amount, (for governmental solid waste), in 
compliance with rule 25-17.091 F.A.C.: grovide4 that the entity 
issuing such promise, the form o f  .the promise, and the means 
o f  securing payment shall be acceptable to the Company in its 
sole discretion. 

8.6.4 The QF's obligation to pay the credit balance in the 
Capacity Account shall survive termination or expiration of 
this Agreement. 

.- 

ISSUED BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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Adjustment, if applicable. 
elect the Performance Adjustment in Appendix C. 

Energy payments pursuant to sections 9.1.1 and 9.1.2 hereof 
shall be subject to the delivery voltage adjustment value applicable to the 
Facility and approved from time to time by the FPSC pursuant to Appendix C. 

9.2 

ERTICLE 7: CREDITS L C HAR6ES TO THE QE 

10.1 The Company shall bill and the. QF shall pay or receive all 
charges applicable under this Agreement. 

10.2 To the extent not otherwise included in the charges under 
section 10.1 hereof, the Company shall bill and the QF shall pay or receive a 
monthly charge or credit equal to any taxes. assessments or other impositions 
for which the Company may be liable or relieved of as a result o f  its 
installation of facilities in connection with this Agreement, its purchases o f  
Comnitted Capacity and electric energy from the QF or any other activity 
undertaken pursuant to this Agreement. Such debit or credit shall not include 
any amounts; (1) for which the Company would have been liable or relieved o f  had 
it generated or purchased from other sources an equivalent amount of Comnitted 
Capacity and electric energy based on normal value of deferral payments; or (ii) 
which are recovered or later paid by the Company. 

10.3 The QF will receive a debit or a credit equal to the difference 
between the way the system would have operated utilizing the avoided unit and 
the way the system actually operated with the QF. The value of the emission 
credits or debits received by the QF will be the value at the time that the 
credits or debits were incurred by the Company. In order to be eligible for a 
credit for sulfur dioxide emisston reductions the energy provided by the QF must 
be o f  equal value in reducing system-wide sulfur dioxide emissions as the energy 
that would have been provided by the avoided unit. 

ISSUED BY: 5 .  F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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pursuant to Article I X  hereof. The resulting amount, if any, 
shall be tendered, with cost tabulations showing the basis for  
payment, by the Company to the QF as a Single payment. Such 
payments to the QF shall be due and payable twenty ( 2 0 )  
business days following the date the meters are read. 

' 

12.1.2 When any amount is owing from the QF, the Company shall 
issue a monthly bill to the QF with cost tabulations showing 
the basis for the charges. All amounts owing to the Company 
from the QF shall be due and payable twenty (20) business days 
after the date of the Company's billing statement. Amounts 
owing to the Company for retail electric service shall be 
payable In accordance with the provisions of the applicable 
rate schedule. 

12.1.3 At the option of the QF, the Company will provide a 
net payment or net bill, whichever is applicable, that 
consolidates amounts owing to the QF with amounts owing to the 
Company. 

. . 12.1.4 Except for charges for retail electrtc service, any 
amount due and payable from either Party to the other pursuant 
to this Agreement that is not received by the due date shall 
accrue Interest from the due date at the rate specified in 
section 13.2 hereof. 

13.1 Within sixty (60) days after the Execution Date o f  this 
Agreement, the QF shall post a Security Guaranty with the Company equal to $10.00 
per KH of Cormnittad Capacity to ensure completion of the Facility in a timely 
fashion as contemplated by this Agreement. This Agreement shall terminate i f  
the Security Guaranty i s  not tendered on or before the applicable' due date 
specified herein. The QF shall either: (i) pay the Company a cash deposit in 

ISSUED BY: S. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20. 1991 
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of the State/ComPonwealth of Dela*are and 1s qualified to 
’ do business under the laws of the State o f  Florida. 

14.1.2 The QF represents, covenants and warrants that, to the 
best o f  the QF‘s knowledge, throughout the Term of this 
Agreement the QF will be in compliance with, or will have acted 
in good faith and used its best efforts to be in compliance 
with, all laws, judicial and administrative orders, rules and 
regulations, with respect to the ownership and operation of 
the Facility, including but not limited to applicable . 

certificates, licenses, permits and governmental approvals; 
environmental impact analyses, and, if applicable, the 
mitigation of environmental impacts. 

14.1.3 The QF represents and warrants that it is not 
prohibited by any law or contract from entering into this 
Agreement and discharging and performing all covenants and 
obligations on its part to be performed pursuant to this 
Agreement. 

14.1.4 The QF represents and warrants that there is no pending 
or threatened action or proceeding affecting the QF before any 
court, governmental agency or arbitrator that could reasonably 
be expected to affect materially and adversely the ability of 
the QF to perform its obligations hereunder, or which purports 
to affect the legality, validity o r  enforceability o f  this 
Agreement. 

14.2 All representations and warranties made by the QF in or under 
this Agreement shall survive the execution and dellvery of this Agreement and 
any action taken pursuant hereto. 

ISSUED BY: 5. F. Nixon. Jr., Director Rate Oepartment 
EFFECTIVE: September 20, 1991 
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. . 15.1.6 The Facility fails to achieve Comnercial In-Service 
Status on or before the Contract In-Service Date. 

15.1.7 The QF fails to comply with any other material terms 
and conditions of this Agreement and fails to conform to said 
term and condition within sixty (60) days after a demand by 
the Ccmpany to do so. 

15.2 W E D I E S  FOR PRE-OPERATIOHAL EVENTS OF 
. DEFAULT 

For any Pre-Operationai Event o f  Default specified under section 15.1 
hereof, the Company may terminate this Agreement and retain- the Security Guaranty 
pursuant to section 13.3. 

15.3 gPERATI OMAL EVEMTS OF DEFAULT 

Any one or more o f  the following events except events caused by Force 
Majeure ‘Events unless otherwise stated, occurring on or after the Contract In- 
Service Date shall constitute an Operational Event o f  Default by the QF and shall 
give the Company the right, without limitation, to exercise the remedies under 
section 15.4 hereof: 

15.3.1 The QF fails upon request by the Company pursuant to 
section 7.4 hereof to re-demonstrate the Facil ity’s Comnercial 
In-Servicr Status to the satisfaction o f  the Company. 

15.3.2 The 6F falls for any reason, including Force Majeure 
Events. to qualify for capacity payments under Article VI11 
hereof for any consecutive twenty-four (24) Mnth period. 

15.3.3 The QF fails to perform or comply with any other 
material terms and conditions o f  this Agreement and fails t o  

ISSUED BY: 5. F. Nlxon, Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 
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ARTICLE XVI: . PERMITS 

' The QF hereby agrees to seek to obtain, at its sole expense, any and 
all governmental permits, certificates, or other authorization the QF is required 
to ohtain as a prerequisite to engaging in the activities provided for in this 
Agreement. The Company hereby agrees, at the QF's expense, to seek to obtain 
any and all governmental permits, certificates, or other authorization the 
Company is required to obtain as a prerequisite to engaging in the activities 
provided for In this Agreement. 

The QF agrees to indemnify and save harmless the Company and its 
employees, officers, and directors against any and all liability, loss, damage, 
costs or expense which the Company, its employees, officers and directors may 
hereafter incur, suffer or be required to pay by reason o f  negligence on the part 
o f  the QF in performing its obligations pursuant to this Agreement or the QF's 
failure to abide by the provistons o f  this Agreement. The Company agrees to 
indemnify and save harmless the QF and Its employees, officers, and directors 
against any and all liability, loss, damage, cost or expense which the QF, its 
employees, officers, and directors may hereafter Incur, suffer, or be required 
to pay by reason o f  negligence on the part of the Company in performing its 
obligations pursuant to this Agreement or the Company's failure to abide by the 
provisions of this Agreement. The QF agrees to include the Company as an 
additional insured In any liability insurance policy or policies the QF obtains 
to protect the QF's interests with respect to the QF's indemnity and hold 
harmless assurance to the Company contained in Article X V I I .  

ISSUED BY: S. F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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19.3. The QF shall pay all premiums and other charges due 06 said 
insurance policy and shall keep said policy in force during the entire period 
of interconnection with the Company. 

ARTICLE u(: FORCE IWN RE 

20.1 If either Party because of Force Hajeure Event is rendered 
wholly or partly unable to perform its obligations under this Agreement, other 
than the obligation of that Party to make payments of money, that Party shall, 
except as otherwise provlded in this Agreement, be excused from whatever 
performance is affected by the Force Hajeure Event to the extent so affected, 
provided that: 

20.1.1 The non-performing Party, as soon as possible after 
it becomes aware of its inability to perform, shall declare 
a Force Hajeure Event and give the other Party written notice 
of the particulars of the occurrence(s), including without 
limitation, the nature, cause, and date and time of 
commencement of the occurrence(s), the anticipated scope and 
duration of any delay, and any dats(s) that may be affected 
thereby. 

20.1.2 The suspension of performance is of no greater scope 
and of no longer duration than is required by the Force Hajeure 
Event. 

20.1.3 Obligations of either Party which arose before the 
occurrence causing the suspension of performance are not 
excused as a result of the occurrence. 

20.1.4 The non-performing Party uses its best efforts to 
remedy its Inability to perform with all reasonable dispatch: 

ISSUED BY: 5. F. Nixon, Jr., Director Rate Department 
EFFECTJVE: September 20, 1991 
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2L2 In no event shall any Company statement, representation, or 
lack thereof. either express or implied. relieve the QF of its exclusive 
responsibility for the Facility and its exclusive obligations, if applicable, 
with the Transmission Service Utility. Any Company inspection of property or 
equipment owed or controlled by the QF or the Transmission Service Utility. or 
any Company review o f  or consent to the QF's or the Transmission Service 
Utility's plans, shall not be construed as endorsing the design, fitness or 
operation of the Facility or the Transmission Service Utility's equipment nor 
as a warranty or guarantee. 

21.3 The QF shall reactivate the Facility and shall arrange for the 
Transmission Service Utility's delivery o f  electric energy to the Point of 
Delivery at its own expense if either the Facility or the equipment of the 
Transmission Service Utility is rendered inoperable due to actions of the QF or 
its agents, or a Force Hajeure Event. The Company shall reactivate the Company's 
Interconnection Facilities at its own expense if the same are rendered inoperable 
due to actions o f  the Company or its agents, or a Force Majeure Event. 

ARTICLE: WCESSORS AH0 ASSISN 3 

Neither Party shall have the right to assign its obligations. 
benefits, and duties without the consent o f  the other Party, which shall not be 
unreasonably withheld or delayed. 

ARTICLE: DIStUIllER 

In executing this Agreement, tho Company does not, nor should it be 
construed to, extend its credlt or financial support for the benefit of any third 
parties lending Boney to or having other transactions with the QF or any assignee 
of this Agreement, nor does it create any third party beneficiary rights. 
Nothing contained fn this Agreement shall be construed to create an association. 
trust. partnership, or joint venture between the Partfes. No payment by the 

ISSUED BY: S. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, I991 
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and shall be deemed to be given when received. Notices and other comnunications 
by the Company to the QF shall be addressed to: 

Notices to the Company shall be addressed to: 

Florida Power Corporation 
P. 0. Box 14042 
St. Petersburg, FL 33733 

27.2 Comnunications made f o r  emergency or operational reasons may 
be made to the following persons and shall thereafter be confirmed promptly i n  
writing. 

To The Company: SYS tern DisDatcher on Dutv 
Title: w t e n  DisDatch er 
Telephone: J8131866-5888 
Telecopier: J81313 84-7865 

To The QF: Name ilianr R. va111prf je-  
Title: presideat 
Tsl ephone: 14 ) 980-7159 
Telecopier: $4 ) 980-6815 

27.3 Either Party may change its representatives in sections 28.1 
or 28.2 by prior wrftten .notice to the other Party. 

ISSUED BY: S. F. Nixon, Jr., Director Rate Oepartment 
EFFECTIVE: September 20, 1991 



IN ~YXTNESS WHEREOF, the QF and the Company have caused this Agreement 
to be executed by thelr duly authorized representatives on the day and year 
first above written. 

The Qual i fring F a d  1 i ty: 
--lwhl€mY L.P. 

Title: -6 

- 
The Company: 

ISfUm By: f. F. Nlxon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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2.2 The QF shall submit the Facility's final electrical plans and 
all revisions to the information previously submitted under section 2.1 hereof 
to the Company no later than the date specified under section 2.1 hereof, unless 
such date is modified in the Company's reasonable discretion. Based upon the 
information provided and within sixty (60) days aftar the information is 
provided, the Company shall update its written Interconnection Costs and schedule 
estimates, provide the estimated time period required for construction of the 
Company's Interconnection Facilities, and specify the date by which the Company 
must receive notice from the QF to initiate construction, which date shall, to 
the extent practical, be consistent with the QF's schedule for delivery of energy 
into the Company's system. The final electrical plans shall include the 
following information, unless all or a portion of such information is waived by 
the Company in its discretion: 

a. 
b. 

E. 

d. 
e. 

f .  

0. 
h. 

Physical layout drawings, including dimensions: 
All associated equipment specifications and characteristics 
includingtechnical parameters, ratings, basic impulselevels, 
electrical main one-line diagrams, schematic diagrams, system 
protections, frequency, voltage, current and interconnection 
distance; 
Functional and logic diagrams, control and meter diagrams, 
conductor sizes and length, and any other relevant data which 
mfght be necessary to understand the Facility's proposed system 
and to be able to make a coordinated system; 
Power requirements in watts and vars; 
Expected radio-noi se, harmonic generati on and tal ephone 
interference factor: 
Synchronizing methods; and 
Facllity operating/fnstruction manuals. 
If applicable, a detailed description of the facilities to be 
utilized by the Transmission Service Utility to deliver energy 
to the Point o f  Delivery. 

ISSUE BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20. 1991 
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3.2 The QF agrees to pay all of the Company's actual 
Interconnection Costs as such costs are incurred and billed in accordance with 
Article XI1 of the Agreement. Such amounts shall be billed pursuant to section 
3.2.1 if the QF elects the payment option permitted by FPSC Rule 25-17.087<6). 
Otherwise the QF shall be billed pursuant to secticn 3.2.2. 

3.2.1 Upon a showing of credit worthiness, the QF shall 
have the option of making monthly installment 
payments for Interconnection Costs over a period 
no longer than thirty six (36) months. The period 
selected is 36 months. Principal payments 
will be based on the estimated Interconnection 
Costs less the Interconnection Costs Offset, 
divided by the repayment period in months to 
determine the monthly principal payment. Payments 
will be invoiced in the first month following first 
incurrenceof InterconnectionCosts bythecompany. 
Invoices to the QF wi 11  include princi pal payments 
plus interest on the unpaid balance, if any, 
calculated at a rate equal to the thirty (30) day 
highest grade comercia1 paper rate as published 
in the yall Str eet Journal on the first business 
day of each month. The final payment or payments 
will be adjusted to cause the sum of  principal 
payments to equal the actual Interconnectton Costs. 

3.2.2 When Interconnection Costs are incurred by the 
Company, such costs will be billed to the QF to 
the extent that they exceed the Interconnection 
Costs Offset. 

ISSUE BY: S. F. Nixon. Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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APPENDIX E 

PARALLEL OPERATIN6 PROCEDURES 

1.0 Puroose 

This appendix provides general operating, testing, and inspection 
procedures intended to promote the safe parallel operation of the Factlity with 
the Company's system. All requirements contained herein shall apply in addition 
to and not in lieu o f  the provisions of the Agreement. 

2.0 Schematic 0 iaaram 

Exhibit 6-1, attached hereto and made a part hereof, is a schematic 
diagram showing the major circuit components connecting the Facility and the 
Company's [gubstati 0111 and showing the Point o f  Delivery and the Point of 
Hetering and/or Point o f  Ownership, if different. All switch number designations 
initially left blank on Exhibit B-1 will be Inserted by the Company on or before 
the date on which the Facility first operates in parallel with the Company's 
system. 

3.0 Ooeratina Stand- 

3.1 The QF and the Company will independently provide for the safe 
operation of their respective facilities, Including periods during which the 
other Party's facilities are unexpectedly energized or de-energized. 

3.2 The QF shall reduce. curtail. or interrupt electrical 
generation or take other appropriate action for so long as ft is reasonably 
necessary, which in the judgment of the QF or the Company may be necessary to 

ISSUED BY: 5. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20, 1991 
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practicable, however. prior notice shall be given. Any of the followins 
conditions shall be cause for disconnection: 

1. 

2. 

3. 

4. 

5. 

Company system emergencies and/or maintenance repair and 
construction requi relaents : 
hazardous conditions existing on the Faci 1 i ty's 
generating or protective equipment as determined by the 
Company; 
adverse effects o f  the Facility's generation to the 
Company's other electric consumers and/or system as 
determined by the Company; 
failure of the QF to maintain any required insurance: 
or 
failure of the QF to comply with any existing or future 
regulations, rules, orders or decisions of any 
governmental or regulatory authority having jurisdiction 
over the Fadl ity's electric generating equipment or the 
operation of such equipment. 

3.7 The Facility's electric generation equipment shall not be 
operated In parallel with the Company's system when auxiliary power i s  being 
Provided from a source other than the Facility's electric generation equipment. 

3.8 Neither Party shall operate switching devices owned by the 
other Party, except that the Company aay open the manual disconnect switch(s) 
number (s) owned by the QF pursuant to section 3.6 hereof. 

3.9 Should one Party desire to change the operating position of 
a switching device owned by the other Party. the following procedures shall be 
followed: 

ISSUED BY: S. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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3.10.1 If the QF elects option (1). the breaker assembly s h a l l  
be opened and drawn out by QF personnel. As promptly as 
practicable, Company personnel shall install a Company padlock 
and a red tag on the breaker enclosure door. 

3.10.2 If the QF elects option (it), the switch shail be opened 
by qF personnel or by Company personnel and, as promptly as 
practicable, Company personnel will install a Company padlock 
and a red tag. 

. *  

4.0 JnsDect ion and Testing 

4.1 The inspection and testing of all electrical relays governing 
the operation of the generator's circuit breaker shall be performed in accordance 
with manufacturer's recommendations, but in no case less than once every 12 
months. This inspection and testing shall Include, but not be limited to, the 
following: 

(i) electrical checks on all relays and verification of settings 
electrically; 

(ii) cleaning of all contacts; 

(iii) complete testing o f  tripping mechanisms for correct operating 
sequence and proper time intervals; and 

(iv) visual inspection of the general condition o f  the relays. 

ISSUED BY: 5. F. Nixon, Jr.. Director Rate Department 
EFFECTIVE: September 20. 1991 
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EXHIBIT B-1 

Exhibit B-1 will be unique for each Facility and must be complete pr ior  to 
parallel operation with the Company. 

ISSUED BY: S. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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SCHEDULE 2 C e r e 1  I n f o m t i m  for 1997 C o s h n t i a  Turbin  Unit 

SCHEDULE 3 Payments for Av0id.d lW7 Ceatustim Turb in  b i t  

SCHEDULE 4 Capufty  Paymane Adjuataat for Q1-Peek Cawcity h e t o r  

Begin m 
sheet no.; 

9.710 

9.720 

9.730 

9.760 

9.760 
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Y E l l  OF AVOIDED WIT * 1997 
AVOIDED WIT REFERENCE P U N T  0 U I T W  CI UNITS 

JNVESTRENT D ATA 
TOTAL COST, DIRECT + A M C ,  IN 1/91 S'l U98.MIKU 
ANWW E Y U I T I O Y  RATE OF PUNT COSTS = 5.102 
ECOKI(IC C U T  LIFE = 20 TEARS 

9PElATlNG DATA 
AVOIDED WIT FIxtD W COSTS IN 1/91 5 ' 8  L6.181KUIYR 
AVOIDED WIT VARIMLE W COSTS IN 1/91 S'S Sl.aSnnrw 
ANWL ESULATIOY RATE OF W COSTS rn 5.10% 

PI-PEAK Way 
(1) FOR TXL CALENDAR MTHS OF UOVWEER TWlQkN WCW, 

ALL DAYS: 6:OO A.M. TO 1Z:W NOO(. AND 

P q .  1 of I 



1- 
1- - 
1% 0.63 
lW7 0.66 
1998 0.69 
1999 0.73 
2000 0.n 
2001 0.81 
2002 0.05 
2003 0.89 
2004 0.w 
2oos 0-vn . 2006 1.G 
2007 1.09 
2008 1.14 
zoop 1.20 
2010 1.26 
2011 1.33 

.2012 1.39 
2013 1.46 
2014 1.54 
2015 1.62 
2016 1.70 

4.40 5.11 
4.71 5.37 
4.96 5.65 
5.20 5.95 
5.47 6.24 
5.74 6.55 
6.04 6.N 
6.35 7.24 
6.67 7.61 
7.02 8.00 
7.38 8.41 
7.74 8.03 
8.14 9 . a  
8.56 9.76 
9.00 10.26 

9.% 11.n 
10.45 11.91 

9.45 1o.n 

10.v 12.51 
11.53 13.1s 
12.12 13.82 

0.56 3 .% 4.52 
0.58 4.17 4.75 
0.61 4.39 5.00 
0.65 4.60 5.25 
0.M 4.04 5.52 
0.71 5.m 5.00 
0 .Z  5.34 6.W 
0.W 5.62 6.41 
0.83 5.90 6.73 
0.87 6.21 7.06 
0.91 6.53 7.u 
O.% 6 2 4  7 . e  
1.01 7.20 8.21 
1.W 7.57 8 4  
1.12 7.95 9.07 
1.17 8.37 9.54 
1.23 8.W 10.02 
1 .u) 9.23 10.53 
1 .Y 9.71 11.07 
1.43 10.21 11.64 
1 .so 10.73 12.25 
1.58 11.27 12.85 

0.49 3.52 b.01 
0.52 3.69 4.21 
0.54 3.m 4.43 
0.57 4.W 4.65 
0.60 4.2~ 4.89 
0.63 4.51 5.14 
0.66 4.74 5.40 
o.m 4.98 5.60 
0.n 5.24 5.97 
0.77 5.50 6.27 
0.81 S.70 6.39 
0.85 6.08 6.93 
0.W 6.30 7.26 
0.W 6.71 7.65 
0.W 7.05 8.W 
1.04 7.Cl 8.45 
1.09 7.19 8 4  
1.15 8.19 9.34 
1.21 8.60 9.81 
1.27 9.04 10.31 
1.33 9.51 10.84 
1.40 9.W 11.5v 
1.47 10.50 11.97 

ISSLED W :  5. 1. r im Jr., Dlrutor tat. D q l r r P l t  

EFFEqlVE UAlE: S8pt-r 20, 1991 
- 



(1) 

COYTRACT 
JE.48- 

lW4 
1995 
1996 
lW7 

l99V 
2000 
2001 
2002 
2003 
2001 
ZOOS 
2006 
ZOO7 
20M 
2009 
2010 
201 1 
2012 
2013 
2014 
2015 
2016 

iwa 
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0.63 
0.66 
0.69 

0.77 

0.85 
0.89 
0.94 

1-03 
1.09 
1.14 
1.20 
1.26 
1 .a 
1.39 
1.46 
1 .% 
1.62 
1.70 

0.75 

o.ai 

0,96 

. 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52 
6.52. 
6.52 
6.52 
6.52 

. . . 0.56 
7.15 0.58 
7.18 0.61 
7.21 0.65 
7.25 0.M 
7.29 0.71 
7.33 0.75 
7.37 0.79 
7.11 , 0.03 
7.46 0.87 
7.50 0.91 
7.55 0.96 
7.61 1.01 

7.n 1.12 
7.n 1.97 
7 .s  1 . a  
7.91 1-50 
7.96 1-36 
0.m 1.13 
8.11 1.50 
8.22 1 .sa 

7.66 1.m 

5.& 
5.& 
5.84 
5 .Y  
5.& 
5.64 
5.& 
5.& 
5.& 
5 *& 
5.64 
5.& 
5 .Y  
5 .& 
5.86 
5.84 
5.& 
5Ab 
5.84 
5.& 
5.84 
5.& 

0.49 
6.40 0.52 
6.12 0.U 
6.45 0.57 
6.49 0.60 
6.52 0.63 
6.55 0.66 
6.59 0.70 
6.63 0.n 
6.67 o .n  
6.7l 0.81 
6.71 0.85 
6.80 0.90 
6.8s 0.94 
6.90 0.w 
6.96 .l.W 
7.01 1.09 
7.07 1.15 
7.11 1.21 
7.20 1.27 
7.27 1.33 
7.34 1 .a 
7.42 . 1.47 

5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5 .25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 
5.25 

5.74 
5.n 
5.79 
5 .a 
5.85 
5.88 
5.91 
5.95 
5.98 
6.02 
6.06 
6.10 
6.15 
6.19 
6.24 
6.29 
6 . B  
6.60 
6.46 
6.52 

6.65 
6.72 

&.sa 

613 



Creator than or E-1 t o  
tho W f t t c d  O.P.C.F. 

C r a  SO.= t o  
tho C o a i t t e d  O.P.C.C. 

I.IW 50.0% 

CAPACITl PAlMEYT 
ADJUSTYEW 

W L T I P L l I Y G  
FACIDI 

1 .o 

O.P.C.C. 1 l O S  

I 1 I L C m n i t t c d  O.P.C.I. 

0 

61'2 . ._ 
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OIIGIUL EIW s n m  m. 9.760 

- 6  

OSUOU to h l i f y i r p  fac i l i t y  P q a  1 of 1 

CUIt- Cherpp: 

The Quallfyfng' fKI l i ty  shall b. b i l l d  mnthly for the costa of mter redinp. bit l ing. d ather 
.pproprieto h i n i a t r a t i w  Costs. The charge . h e l l  b. set -1 t o  the stet& Cwtaner Charge of 
the -'a . pp l i ub le  rate sch.dule far service t o  the Qualifying facil i ty load as a nm- 
e m r a t i n n  - t a r  of the C a i u y .  

B-tim- *.f nt-ca. rrd Il-lr cherpg: 

rho Owlifring faclllty & e l l  b. b l l l d  a t h l y  for h casta u . o c i e C d  uith the operation, 
MintmMce. nd r w { c  of th. lntarecrmctia. These lncld. (e) the C W ' s  Irapstims of the 
interconwetla md (b) Mintrunce of my wipat byond that h i c h  wuld b. rcqu i rd  t o  provide 
norm1 .L.ctPlc aorvice t o  tho Qualifying facility I f  m ula to the C q a q  uere fmolwd. 

The Qualifying f .dl i ty shall py mnthly c h a m  -1 t o  0.50X of the lnt*rcomction Costs less 
the Interc-ria m u  o f f u t .  Thla a t h l y  re te  shel l  b. djurtd priadicelly. 
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APPEKDIX D 

TRANSMISSION SERVICE STAWARDS 

1.0 purDose. 

This appendix provides minimum standards required by the Company in 
the Transmission Service Agreement and applies to QF's whose Facility is not 
directly interconnected with the Company and who are selling firm capacity and 
energy to the Company. 

2.0 Standards for OF'S Sellina Fino CaDacitv and Enerqy. 

2.1 The QF shall ensure that, throughout the Term o f  the Agreement, 
the Transmission Service Utility or its lawful successors but no other party 
shall deliver the Committed Capacity and electric energy to the Company on behalf 
o f  the QF. 

2.2 A proposed Transmission Service Agreement and any amendments 
thereto shall be submitted to the Company for its review and consent no less than 
sixty (60) days before said Transmission Service Agreement or amendment is 
proposed to be tendered for ffling with the FERC. Such consent shall not be 
unreasonably withheld. No review, recomendations or consent by the Company 
shall be deemed an approval o f  any safety or other arrangements between the QF 
and the Transmission Service Utility nor shall it relieve the QF and the 
Transmission Service Utility of their responsibility with respect to the adequate 
engineering, design, construction and operation of any facilities other than the 
Company's Interconnection Facilities and for any injury to property or persons 
associated with any failure to perform in a proper and safe manner for any 
reason. Nothing contained herein shall prevent the Company f r m  exercising any 
rights that it otherwise would have to participate as a full party before the 

ISSUE BY: S. F. Nixon, Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 

.- 
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. . Transmission Service Agreement and the activities undertaken 
thereunder, including. without limitation. any facility costs, 
service charges, or third party impact claims: 

(vii) the Company shall be entitled to reasonable access at all times 
t o  property and equipment owned or controlled by either the 
QF or the Transmission Service Utility and at reasonable times 
to records and schedules maintained by either the QF or the 
Transmission Service Utility. in order to carry out the 
purposes o f  the Agreement In a safe, reliable and economical 
manner : 

unless otherwise agreed by the Company, the Point o f  
Delivery into the Company's system shall be defined as 
all points o f  interconnection at transmission voltages 
between the Company and the Transmission Service Utility 
pursuant to any tariffs or interchange agreements on 
file with the FERC and in effect from time to time: 

(ix) the electric energy made available froa the Facility for 
transmission to the Company shall be telemetered to the Company 
and shall be reduced for all losses assessed by the 
Transmission Service Agreement from the Point o f  Hetering to 
the Point o f  Delivery: the electric energy as so adjusted shall 
be considered the electric energy delivered to the Company f o r  
billing purposes and shall be considered as if within the 
Company8s Control Area, provided that the Transmission Service 
Utt1lty;an del tver and the Company accept the electric energy 
as so adjusted; 

(XI As an alternative to section 2.7(ix) hereof, electric energy 
from the Facility shall be scheduled for delivery to the Point 
o f  Delivery by the Transmission Service Utility and such 

ISSUE BY: 5. F. Nixon. Jr., Director Rate Department 
EFFECTIVE: September 20, 1991 
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25-17 .080 
25-11.081 
25-17.002 
25-17.0825 
25-17.003 
25-17.0031 
2s-11.0032 
25-17 -0033 
25-17 -0034 
25-17 .003S 
25-11.004 
25-17 . O M  
25-17.086 
25-17 -007 
25-17.0U 
25-17.0082 
25-17.0803 
25-17.089 -~ 
25-17 -090 
15-17 . O ? l  

D o f i n i t i o n s  and Qual i fying C r i t e r i a  
R...rTod 

h - A r d l . b l 0  -orgy 

C o n t r a c t s  (Ropoe1.d) 
?im Capacity and Xaeipl Cont rac t s  
?l.pning marings 
&ttlmemt Of Disputes Ln Dmtrecf NOgOt ia t i008  
whU1LDg (napo.1.d) 
Zh. U t i l f t y ' .  O b l i g a t h  to &11 
Raservrd 
Periods During which ?mrchaes &m lo+ mqdrwd 
1ntercom.ct iom and 8 W r d s  
r r a n s u a s i o n  Senice f o r  Qualifying Iacilities (aapma1.d) 
Transr i ss iom &nice lot R o q u i r d  for Self-&riiee (Repoalod) 
Candi t ions  Roquiriag Transmission S e m i c e  for Self-ammice 
Transmission Senice f o r  Qual i fy ing  Iacilities 

Q o r e m u n t a l  solid Waste -0- and Capocity 

U t i l i + ? ' *  Obl igatbm +O Purchase 

?irr SnergJ and capaci ty  (Rapr.1.d) 

. 

Il.8ew.d 

25-17.080 D . f b i t i O n 8  and Qualifying criteria. 
(1) ?or tho purpose Of t hese  N1.a t h e  C u r d a s i o n  adopt8 th. Ioderal Energy 

noqulatory Commission Rules 292.101 through 292.207, e f fee t i -  March 20, 1980, 
togarding d e f i n i t i o n s  and c r i t e r i a t h a t  a smllpuor producer o r  cogenerator must 
mt t o  achievo  t h e  S t J t U m  Of q u a l i f y b g  f a c i l i t y .  Small gMr producers and 
cogenerators which f a i l  t o  moot t h e  ?ZRC c r i t e r i a  f o r  ach fwing  qua l i fy ing  f a c i l i t y  
s t a t u s  b u t  o t h e r u i a e  met th. o b j e c t i v e s  of e c o n c d c a l l y  rodueing I l o r i d a ' r  
dependence on oil and tho  O C O n d C  dOferr81 of u t i l i t y  F r  p l a n t  e x p n d i t u r e s  may 
p t i t i o n  the Comnission t o  k graatod q u a l i f y i n g  f a c i l i t y  a t a t u s  for t h e  purpose 
of r ece iv ing  energy  and capac i ty  payments pursuant  t o  t h e r e  rules. 

( 2 )  In gonmral, under thm mRC regulations, a -11 powr producer is a 
q u a l i f y i n g  f a c i l i t y  if: 

(a)  t h e  mall pouor producer does not  exceed 80 XI?: and 
(b )  t h e  pr imary (at  mast SOU) o n e r w  sourco of t h e  -11 power prcduc8r i s  

biomaas, wasto, or another  renwable r e ~ u r c e ;  and 
(e) t h e  -11 gMr production f a c i l i t y  is not  owned by a p r a o n  primarily 

engaged in t h e  gene ra t ion  o r  sale of 0 1 r c t r i c f t y .  This  c r l t e r i o n  is m o t  If less 
than  SO\ of t h e  e q u i t y  iqurest i n  t h e  f a c i l i t y  is m o d  by A u t i l i t y ,  u t i l i t y  
holding company, or a subs id ia ry  o t  than-  

(3 )  I n  g e n e r a l ,  under t h e  a R C  r .gu la t ion8 ,  a cogonerator is a qual i fying 
f a c i l i t y  if: 

(a )  t h e  u a e f u l  thermal energy output  Of a topping cyc le  copaneration f a c i l i t y  
1. not  less t h a n  5U of t h e  f a c i l i t y ' s  tot41 energy output por y e u ;  and 

(b)  t h e  u s e f u l  pnmr output p lus  h a l f  of tho uaeful  thormal energy output of 
topping eye10 cogenerat ion f a c i l i t y  bu i l t  after Urch 13, 1980. w i t h  any energy 

bplt of n a t u r a l  gas O r  oil in greater than  42.5. or 45% i f  t h e  u se fu l  thermal 
energy ou tpu t  is less than  15U of t h e  tot41 energy output of t he  t a c i l i t y r  and 

t h e  u s e f u l  pnmr output of a bot tooing  cycle copeneration f a c i l i t y  b u i l t  
af ter  narch 13, 1980, w i t h  any enorgy i npu t  as suppl-ntary firing of na tu ra l  9.. 
or oil is no t  less than 4% of the  n a t u r a l  gam or oil input on an annual basiai  and 

( c )  

17-39 
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3. upcn cornplotion and approval by t h e  u t i l i t y  of any a l tora t ions  to  
tho intorconnoction roamonably roquirod t o  of foe t  tho chango i n  
b i l l i n g  urd upon p y w n t  by tho qualifyinq f a c i l i t y  for such 
a l to ra t ions .  

(c )  Should a qual i fy inq  fACL1ity O l ~ t  t o  mako simultaneous purchases and 
malo., purchasoo Of o l o c t r i c  setvico by tho qualifying f a c i l i t y  frm tho 
intorconnocting u t i l i t y  oha l l  k b i l l d  a t  tho r o t a i l  r a t 0  s c h d u l o  undor which tho 
qualifying f a c i l i t y  load would rscoivo sor r ico  AB a non-gonorating customor of tho 
u t i l l t y l  *ah* Of Ol.c+rfcLty d o l i v o r d  by tho qualifying f a c i l i t y  t o  tho 
plrchaminp u t i l i t y  sk.11 k purchased a t  tho u t i l i t y ' s  avoidsd onorgy urd capacity 
rat.., uhoro applicable. i n  accordanco w i t h  Rulos 25-17.0825 urd 25-17.0832. 

Should a qual i fy ing  f a c i l i t y  o l e  a not b i l l i ng  u r a n q r m n t ,  tho hourly 
not o n u w  and capaci ty  sa los  dolivorad t o  tho purchasing u t i l i t y  shal l  bo 
purchasd  a t  tho u t i lL ty '*  aV0id.d onorgy .nd capacity rat... whor, applieablo, i n  
accordancswithhrlos 25-17.0825 and 25-17.0832; plrchsos f t o o t h o  intorconnocting 
u t i l i t y  shall b. b L 1 1 . d  pursuant t o  tho u t i l i ty 'm applicrblm standby s o r r i o  or 
s u p p l w ~ o n t a l  sorvicm rat. schedulos. 

Paymonts for onorgy and capacity so ld  by a $ualifying f a c i l i t y  sh.11 
bo rondrrd monthly by tho  purchasing u t i l i t y  md as prolaprly as poosiblo, no r sa l ly  
by tho t w n t i o t h  buoinooo day follouinp t h o  day tho n t o r  is road. Tho 
kilouatt-hours sold by t h o  qualifying f a c i l i t y ,  tho applicJblo avoided onorgy rat. 
a t  which pymonts -10 mado, and tho rat. and amount of tho applicablo capacity 
p p n t  shall accmpmy tho  paywnt by tho u t i l i t y  t o  tho qual i fying f ac i l i t y .  

(b)  b h r o  B i m u l t a n ~ #  p l C C h A S O s  urd salos  u o  mad. by a qual i fying fac i l i ty ,  
avoided onorgy and capac i ty  p a p o n t s  to  tho qualifying f a c i l i t y  u y ,  a t  tho option 
of tho qualifying f a c i l i t y ,  b. ah- as c r d i t  t o  tho qualifying f a c i l i t y ' s  b i l l ;  
t h o  kilowatt-hours pr0dUC.d by t h s  qualifying fac i l i ty ,  tho avuidod onorgy ra te  a t  
which p y w n t s  n r o  mado, urd t h o  r a t 0  and mount of tho capacity payment shal l  
a c c v y  tho b i l l  t o  t h o  qualifyinq f ac i l i t y .  A crodit  s h a l l  not oxcnd tho 
w u n t  of tho qual i fying fsc i l i ty 'm b i l l  from tho u t i l i t y  and t h o  ucsss, it any, 
s h a l l  b. paid d i r o c t l y  t o  t h o  qualifying f a c i l i t y  in accord.nco u i t h  t h i s  ~ 1 0 .  

( 5 )  A u t i l i t y  MY r q u i r o  a secur i ty  doposit f m  oach intorconnoctsd 
qualifyinq f a c i l i t y  in accordanco with Rulo 25-6.097 for  tho qualifying fac i l i ty ' s  
purchasr of pwr frap tho u t i l i t y .  Each u t i l i t y ' s  t a r i f f  s h a l l  contain s p c i f i c  
critmria for  dotormining tho  appl ic .bf l i ty  and amount of a doposit frcm an 
i n t o r c o n r u ~ t d  qua l i fy ing  f a c i l i t y  tonsis tont  u i th  projected not cash flw on a 
monthly basis. 

(6) h c h  u t i l i t y  s h a l l  k o q  r p a r a t o  accounts for salos  to  quAlifying 
f a c i l i t l o s  and p u r c h a u s  fr-  qualifying f ac i l i t i o s .  
8 p d f i C  L P + b o d t Y l  366.0S1, 3S0.127(2), 1.1. 
b u  Impl-tadr 366.081, ?.Sa 
mlstory: l a  5f13f81, A.ondd.6 914183. fomorly 25-17.82, u r n d d  10/25/90. 

(d) 

(4 ) (a )  

25-17,082s A s - A ~ d l r b l a  & o w .  
(1) A.-availablo onorgy is onorgy producd and sold by a qual i fying fac i l i ty  

on an hour-by-hour basis for which contractual comnitments a= to t h o  quantity, 
t-, o r  r o l i a b i l i t y  of dolivery aro n o t  roquird. Each u t i l i t y  s h a l l  purchase 
.s-availablo onergy from ury qualifying fac i l i ty .  As-availabh onorgy shal l  be 
sold by a qualifying f a c i l i t y  and purchased by a u t i l i t y  pursuant to  tho torma and 
condition. of a publish& tuitf or a a q u r a t o l y  n0qotiat.d Contract- 

As-availrblO energy .old by a qualifying f a c i l i t y  shall bo p l r c h a s d  by tho 
u t i l i t y  a t  a rat., in conts  pot kilwat t -hour ,  not t o  o x c d  thr u t i l i t y ' s  avoidad 
onorgy cost. Bocsuw of tho lack Of amsurancms as t o  t h o  Wurntity, t h ,  or 
r o l l a b i l i t y  of dolivory of as-avaihblo onorgy, no capacity p-ts shall k mad. 
t o  a qualifying f a c i l i t y  for t h o  dolivory of as-avai l~blo o n o q .  

Each u t i l i t y  s h a l l  publlsh s t a r i f f  for t h o  purchase Of 
am-available onorgy fr- Walifyinq f a c i l i t i o s .  Each u t i l i t y ' s  p r b 1 l s h . d  t a r i f f  
s h a l l  stat. t h a t  tho rat0 of pymont for as-available anergy 1s tho u t i l i t y ' s  

(a) Tariff Ratom: 

- 
I 
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off-paak period* during tho month, and tho AVOr.90 Of t ho i r  Actual hourly avoidod 
onorpy costs for  tho month wi th  tho Comarssion. A copy s h a l l  be furnishod t o  any 
individual who tW0.t. such in fo ru t ion .  

upon r*P**t by a WalifYinq f a c i l i t y  or any intorostmd porson, each 
u t i l i t y  s h a l l  provido within 30 daym its most curront projoctions of its gorutation 
mix, fuol  pr ies  by typ. Of fuol, and a t  loas t  a f ivo  yoar projoction of fuol 
formcasts t o  .mtim~to futuro A * - A V A i h b h  onorqy pricos A* wll A. any othor 
information roa*on.bly trquirod by tho qualifying fACility t o  projoct futuro 
avoidod Cost pricos including, but not 1 i m i t . d  to,  a 24 hour advane. forocast of 
hour-by-hour aroidod Onorgy Costs. Tho u t i l i t y  may chug. an appropriato In ,  not 
t o  u c d  tho ac tua l  CO*t Of ptodUct iOCr and copyinq, for prorid- such 
information. 

(6) OtLlity p p n t S  for A * - A V a i h b l O  onorgy to qualffylnp facilities 
pursuant t o  tho u t i l i t y ' s  t a r i f f  -11 bo r.covorlb10 by tbr u t i l i t y  through tho 
CocPPission's priodic r0vi.u of for1 and purehasod panr. U t i l i t y  paywats for 
as-avail lblo onorgy mado t o  qualifyinq facilities pursuant to a sopuaroly 
nrpotiatod contract  s h a l l  br -rablo by th u t i l i t y  through th Canismion's 
poriodic r0vi.u of fuo l  urd purehood povrr cos t s  i f  thm pymontm arm not 
roawnrbly projoctod to  rosu l t  in  hiqhor cost mloctric rmieo t o  thm u t i l i t y ' s  
gonoral body of ratopayors or  ~dvorso ly  affoct tho doquaey or reliability of 
o l o c t r i e  sorvico t o  a11 custeiaors. 
spocific Authority: 366.051, 350.127(2), ?.8. 
L.W 1rplomont.d: 366.051, ?.1. 
mistory: Mou 9/4/83, formrly 25-17.82, uondod 10/25/90. 

Spocific Authority: 366 .04(1), 366 .OS( l ) ,  3 6 6 . 0 5 ( 9 ) ,  350.127 (21, ?.8. 
L.u 1rpl .unt .d:  3 6 6 . 0 5 ( 9 ) ,  ?.S. 
mistory: You 9/4/83, formorly 25-17.83, Il.po~1.d 10/25/90. 

( 5 )  

25-11.083 ?im E8.W and Capacity. 

25-17.0031 a n t r a c t * -  
Spoeific Authority: 366.0S0). 350.127(2), f.1. 
L ~ W  1mpl.unt.d: 3 6 6 . 0 S ( 9 ) ,  ?.8. 
Sistoryt  You 5/13/81, u m n d d  9/4/83, forror ly  25-17.031, Ropoald 10/25/90. 

25-17-0832 ?im C A U A C i t T  .od -0- ContraCtS. 

1 
~~ 

(1) rim capacity ind  oiorm u o  ;;pacity and onorgy produe& And sold by a 
qualifying f a c i l i t y  and purchaud by a u t i l i t y  pursuant t o  a nogotiatod contract 
or A s t a n d u d  o f fo r  contract  subjoct t o  eor ta in  contractual provision# as t o  tho 
quantity,  timo and r o l i l b i l i t y  of drlivory. 

Within on. working day of tho oxocution of a nogotiat& contract or tho 
rocoipt of a sipnod standard offor  contract, tho u t i l i t y  shdl not i fy  t h e  Diroctor 
of tho Division Of E l O c t r i C  and Cas and provido t f u  .IDount Of -ittod capacity 
and tho ar0id.d un i t ,  If my, to which tho COntraCt should bo Applied. 

Within 10 working days of th oxrmt ion  of a cl.patiatod contract for  tho 
purchaoo Of firm capacity urd erurpy or within 10 working days Of r O C O l p t  Of A 
sipnod aturdard o f fo r  contract, tho parchasing u t i l i t y  s h 8 l l  t i l o  w i t h  tho 
Commission a copy of tho si9n.d contract and a sumary of its t o m  And conditions. 
A t  A minimum, such A suaxmry sha l l  r O p O r t :  

1. tho n.mo of tho u t i l i t y  and tho ownor and/or oporator of thm 
qualifying fac i l i ty ,  who aro aignatorios of tho contract; 

2. t h o  Amount of c d t t o d  capacity sprcifiod i n  t ho  contract, tho sir0 
of tho f a c i l i t y ,  tho t y p  of t h o  f a c i l i t y  its location. And it* 
interconnoctioo & trmmmismfon requirswnts;  

3. t h m  .mount of uurrul and on-#& and off-se& o n o m  0rp.cr.d t o  bo 

(a)  

(b)  
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capacity or parts  thoroof by tho purchasing u t i l i t y .  Rats. for payment of Capacity 
aold by a qualifying f a c i l i t y  sha l l  bo rpocifiod i n  tho contract  for  tho duration 
of tho contract. In roviwing a u t i l i t y ' s  s tandard of for  contract  o r  eontract., 
tho conmission shall considor tho c r i t o r i a  spmcifiod in paragraphs (2)(a) through 
(2 ) (d )  of t h i s  rulo, as -11 as any othor information ro la t ing  t o  tho dotornination 
of t h e  u t i l i t y ' .  f u l l  avoidod costs. 

In l iou of a soparatoly nogotiatod cont rac t ,  a qualifying f a c i l i t y  undor 
75 moqawatts or a so l id  wasts f a c i l i t y  as dofinod i n  Rule 25-17.091(3), ?.A.C., 
accspt any u t i l i t y ' s  standard o f f o r  contract .  ~ u a l i f y i n g  f a e i l i t i s s  which arm 75 
q a w a t t m  or qreator  u y  nogotiat. cont rac ts  for tho purchaao of capacity and 
orurqy prrsuant to  submetion (2) .  Should a u t i l i t y  fa i l  t o  nogotiato i n  qood 
faith,  any qualifying f a c i l i t y  U Y  apply to  thr Colmission for ro l iof  pursuant t o  
nulo 25-17.0834, ?.A.C. 

Within 60 days of r O C e i p t  Of a aiqnmd s t a n d u d  o f f s r  contract ,  t ho  u t i l i t y  
sha l l  o i ther  accept and d p n  tho Contract ud S O t U f l l  it u i t h i n  f ivo  days te tho 
qualifying f a c i l i t y  or p t i t l o n  t h e  Collliamion not t o  accept t h e  contract  and 
provido ju s t i f i ca t ion  for tho rofusal. 

1. a roasoarblo a l l rpa t ion  by tho u t i l i t y  that acceptmco of tho 
s t a n d u d  offor rill o x c d  tho subscription liait of tho avoidod 
uni t  or un i t s ;  or 

1. matorial ovidoncs t h a t  boeauu  t h o  qualffyinq f a c i l i t y  1. not 
f inancial ly  o r  tochnieally riablo, it is unlikoly that t h e  cotmitrod 
capacity urd onorqy would b. made avai lablo t o  tho  u t i l i t y  by tho 
dato spocifiod in tho standard offer. 

A standard offsr contract which has boon acc0pt.d by A qualifying f a c i l i t y  ShAl l  
apply touuds t h o  subscriptioa l i m i t  of t h o  u n i t  doaiqnat.4 in t h o  contract 
.ff.ctive tho date  tho u t i l i t y  r.coives thm accoptod contract. I f  tho contract  is 
not  accoptod by t h e  u t i l i t y ,  i t s  of fee t  aha11 k r-od fm t h o  subscription 
1bit off.ctiw.thr dato of tho Ccmaission order granting tho u t i l i t y ' s  potition. 

( 0 )  Itinbum Spc i f i ca t ions .  Each standud offor contract sha l l ,  a t  minimum, 

(e) 

(d) 

luch  ptitions u y  bo basod onr 

spcify: . .  1. 
1. 

3. 

4. 

5.  

6 .  

thm avoidod u n i t  or u n i t s  on which tho contract is basod; 
tho t o t a l  Mount of conai t tod capacity, in moqawatts. noodod t o  
f u l l y  rubse r ik  t h s  avoidod u n i t  spocifiod in tho contract;  
tho paylwnt options avai lab le  to  tho  qualifying f a c i l i t y  including 
a11 financial  urd oeono~ic amsumptions meossary t o  calculatm tho 
firm capacity p a y a n t s  ava i lab le  undor sach paymont option and an 
i l l u s t r a t i v o  calculat ion of tm capacity pymonts for a minimum tan 
yrar  toem Contract cocmuncing w i t h  tho in-service &to of tho 
aroidod unit  for oach p a y a n t  option; 
t ho  dato on which tho s t a n d u d  contract  offor oxpirss. T h i s  dato 
s h a l l  k a t  loaat  four yoara &foro t h s  anticipatod in-servico dato 
of t h e  avoidod un i t  or u n l t s  unloss tho aroidod u n i t  could bo 
constructed in l o s s  than four yrars ,  or whon tho  subscription l i m i t  
has k . n  roaehodi 
t ho  dato by which  firn capaci ty  and en8rpy dol ivorios  f roe  t h e  
quslifyinq f a c i l i t y  t o  t h e  u t i l i t y  sha l l  c ~ r m ~ n c o .  T h i s  date  mhall 
k no l a t e r  than  tho ant ic ipatod in-sorvieo dato of the  avoidod unit 
spocif1.d in t h e  contract;  
t h o  priod of timr ovor which firm capacity and onorgy s h a l l  bo 
dr1ivor.d froo tho qual i fying f a c i l l t y  to  tho u t i l i t y .  lira, 
capacity and onorqy shall k d e l i v e r d ,  a t  a minimum, for a *rid 
of ton yoars, c o l ~ ~ n c i n g  u i t h  thr anticipatod in-mervieo da te  of tho 
avoidod u n i t  s~cif imd in tho contract. A t  a r u b u m ,  firr e a p c i t y  
and snorqy s h a l l  k delLvorod for  a priod of tLr m a l  t o  tho 
ult1cipat.d plant  1ifo of t h o  avoidod uni t ,  cocnrneing with tho 
anticipatod in-servico dato of t ho  avoidod unit8 

. 17-45 



SUDD. No. 1 5 1  COWSflVAf~OW GOALS u(D Rtum D I U 7 X C X S  CEAP'ILR 2 5-17 

3. Leve l i r ed  capac i ty  payments. Leve l i r ed  capac i ty  payments s h a l l  
commence on t h e  antLcipated in - se rv ice  da te  of tho avoidod uni t .  
The  c a p i t a l  p o r t i o n  of c a p a c i t y  payments under  t h i s  o p t i o n  shal l  
c o n s i s t  of .qual monthly paymonts over  the  term of t h e  cont rac t ,  
C A 1 C U h t . d  in  COnfO-C* w i t h  paragraph ( 5 ) ( c )  of t h i s  rule. thr 
fixed opora t ion  and maintsnanco po r t ion  of capac i ty  paymonts s h a l l  
bo .qual t o  t h e  value o f  t h e  year-by-year d e f o r r a l  of f i x d  
opora t ion  and m.intenmCe exponse a**OCiAtd w i t h  the avoidod u n i t  
c a l c u l a t e d  i n  COnfOrnunC~ w i t h  paragraph ( 5 ) ( a )  of t h i s  rule. Where 
levmlizod capac i ty  paymonts are O l e C t o d .  t h e  cumulat ivr  present  
va lue  of t h e  l s v e l i r o d  capacity p a m n t s  made t o  t h e  qua l i fy inp  
f ac i l i t y  ovor t h e  tern of t h o  con t r ac t  s h a l l  n o t  O X C . . ~  th 
cumulat ive p re sen t  value of c a p a c i t y  p a W n t *  which w u l d  h v e  k . n  
I.& t o  t h e  q u a l i f y i n g  f a c i l i t y  had such p a y u n t s  k e n  made pl rsuant  
t o  subpwagraph (3)(9)1 Of t h i s  N l O .  v a l w  of & f o r r e 1  capac i ty  
paymonts. 

4. Ear ly  l e v e l i r o d  Capacity paymonts. Zach s tandard offer eont rac t  

date of t h e  avoidod u n i t  when e u l y  1evwliz.d capacity paymts p.y 
e-nee. The e u l y  capac i ty  pay lan t  date s h a l l  bo m a p p r o x i u t i o n  
of tho lead t i m m  r0qUir.d t o  site and c o n s t r u c t  t h e  avoidod uni t .  
The capital  p o r t i o n  of c a p a c i t y  paymonts under t h i s  op t ion  a h a l l  
c o n s i s t  of oqual monthly paymonts over t h e  term of t h o  cont rac t ,  
calculatod i n  conformance w i t h  paragraph (S)(e) of t h i s  rule. Tho 
fixod opora t ion  and maintenance exponse s h a l l  k caleula tod  in  
conformance wi th  paragraph ( S ) ( b )  Of t h i s  rule. A t  t h e  opt ion of 
t h e  q u a l i f y i n g  f a c i l i t y ,  e u l y  leve l izod  capac i ty  payments a h 1 1  
c-nce a t  m y  t i m m  a f t e r  t h e  spuifiod e u l y  c a p a c i t y  date urd 
k f o r e  t h e  mticlpatod in - se rv ice  d a t e  of t h e  avoidod u n i t  providod 
t h a t  t h e  q u a l i f y i n g  f a c i l i t y  is de l ivo r ing  firm capac i ty  end onergy 
t o  t h e  u t i l i t y .  Where e u l y  l e v e l i t a d  capac i ty  paymonta are 
elected. t h e  cumulative p re son t  value of the  capac i ty  paymonts made 
t o  t h e  q u a l i f y i n g  f a c i l i t y  over the term of t h e  Contract  s h a l l  not  
excod t h e  cumulative p re sen t  va lue  of the  capac i ty  prymonts which 
w u l d  have k e n  mads t o  t h e  q u a l i f y i n g  f a c i l i t y  had such p y m n t s  
k o n  made pursuant  t o  rubparagraph (3 ) (g ) l  of t h i s  rule. 

( 4 )  Avoidod Energy Paymonts. 
(a) ?or the  purpose of t h i s  ruls, avoidod energy coa ts  associated with firm 

energy sold to  a u t i l i t y  by qua l i fy ing  f a c i l i t y  pursuant t o  a u t i l i t y ' s  standard 
offer c o n t r a c t  s h a l l  c-nee with t h e  in-service d a t e  of t h o  avoidod u n i t  
spocifiod in t h o  c o n t r a c t .  P r i o r  t o  t h e  in-sr=vice da t e  of t h e  avoidod un i t ,  t h e  
qua l i fy ing  f a c i l i t y  may sell as-available energy t o  tho u t i l i t y  pursuant  t o  Rule 
25-11.0825. 

(b) To tho e x t e n t  that  t h e  avoidod u n l t  w u l d  have boon operatod,  had t h a t  
u n i t  h o n  hstallod. avoidod enerqy costs associated with firm energy shal l  k t h e  
energy c o s t  of t h i s  u n i t .  To t h e  ex ten t  t h a t  t h e  avoidod u n i t  would n o t  have bron 
operated, tho avoided energy costs s h a l l  bo t h e  am-available avoid& energy cost 
of t h e  p l rchae ing  u t i l i t y .  During the  poriodm t h a t  t h e  avoidod u n i t  w u l d  n o t  have 
b w n  opratod, f i rm energy purchasod frop qu8 l i fy ing  f a c i l i t i e s  s h a l l  bo treated 

..-available energy for t h e  purposes of determining t h e  megawatt block size i n  

The energy cost of t h e  avoidod u n i t  spocifiod in t h e  c o n t r a c t  s h a l l  bo 
defined as t h e  cost of f u e l ,  i n  cen t s  pot kilowatt-hour, which w u l d  have boon 
burnod a t  t h e  A v o i d o d  u n i t  p l u s  v a r i a b l e  opora t ion  l a d  maintenance oxpanee p l u s  
atoidod l i n e  loseem. Tho cost of f u e l  s h a l l  bo ca lcu la tod  as t h o  average market 

s h a l l  * p C i f y  the  .Ulis*t date prior t o  t h e  M t l C i p a t d  in-wrrim 

Rule 25-11.0825(2)(A). 
(c) 

17-47 

625 



t -  tho tom. in yoarr, Of tho Contract for tho 
purchaso of f i r m  capacity; 

A- - ? I 

Whoroi ? 

r I 

tho cumulativa p r o u n t  ra luo i n  tho you t h a t  tho 
C O n t r A C t U a l  paywnts U i i l  b+n. of tho avoidd 
capi ta l  coot ccmponont Of capacity p . p n t 8  uhich 

C o l l m ~ n C o d  with tho  ant1Cipat.d in-sonic0 dato of 
tho avoidod uni t (*)# and 
annual dis-t rat., d o f i n d  u tho u t i l i t y ' s  
inereamntal a f t o r  tu coot of capi ta l1  lad 

W l d  b.TO b..n lu&. b d  Up.CLty p.Wnt8 

t 
t 

I 
1 

Whoro: G - Tho cularlativo prosont valuo in tho y o u  tha t  t h o  
contractual paymonts w i l l  bogin, of tho A * o i d d  fixod 
oporation and ouintonanco oxponso cou~genont of capacity 
p p n t r  uhich uould ham boon u d o  had capacity paywnts 
conawncod with tho urticipatod in-sorvico dato of tho 
avgidod unit. 

(e)  ~ o v o l i z o d  and o u l y  lwolizod capacity paymonts. Xonthly l o v o l i u d  
and e a r l y  lovolirod capacity pa-nts s h a l l  bo caleulatod as t o l l w s :  

+ o  -t r 
1-( l+r) pL - 1: = 

Whoror PL - tho monthly iovolirod capacity pa-nt, s t a r t i n g  on 
or prior t o  tho in-sonlco dato of tho avoid& unit;  

? - t h o  eclmulativo prosont raluo, in tho p a r  t h a t  tho 
contractual paymonts u i l r  bogin, of t h o  amidod cap i t a l  
cost  eomponont of tho capacity paywnta which w u l d  havo 
boon mado h.d tb. capacity paywnts not k.ll lovolirod; 

r - tho m u a l  discount rat., dotinod am tho u t i l i t y ' s  
Lncrmnontal af tor  tu coot of capital;  urd 

t - t h o  tom,  i n  y o u s ,  of tho contract for tho pUrChAS. of 
flrm cspacity. 

0 - tho monthly fixod operation and maintonanco component of 
tho capacity paymonts, calculatod i n  acsordanco with 
paragraph ( S ) ( r )  Cor lovelizod capacity payunts  or u i t h  
paragraph (S)(b) for o u l y  lovollzod capacity paymonts. 

To tho oxtont t h a t  firm 
onorgy and capacity purehasod f m  a qualifyi- f a c i l i t y  pusuant  t o  a 
standard o f f u  contract or M indiridually noqotiatod contract is not noodd 
by t h o  purchasing u t i l i t y ,  thcso ~ 1 . o  sbl l  bo construed t o  oncourago tho 

( 6 )  Sa10 of  &eosa FLIP tnorpy and Capacity. 
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( 3 )  If the  Conmission f i n d s  t h a t  a u t i l i t y  has fa i lod t o  nogotiate or d o l l  i n  good f a i t h  w i t h  p a l l f y i n g  fACflitiO*, or has explicitly doalt in 
bad f a i t h  with qualifying f a c i l i t i o s .  it s h a l l  Lapom0 an Jppropriato p n a l t y  
on tho u t i l i t y  as appro& by aoction 3S0.127, Clorida Statutos. 
specific Authorit i t  366.0Sl. 3s0.127(2), 1.8. 
L.r I s p l w O t d r  366.0S1, P.8. 
nistOLy1 I W  10/2spo.  

specific .\rthoritrr 366.0S(9), 3S0.127(2), r.s. 
LAU I s p l u r r t d r  366.0S(9), 366.011(3), ?.S. 
mistoLyt UW 9/4183, rrpoald 101418S. fomrlr  2s-17.831. 

JS-17.083S Wh.01iog. 

JS-17.084 Z h  Wtilitr'. O b l i g ~ t i O ~  to SOU. 
Wmn cocapli~nco with &lo 25-17.087. oach u t i l i t y  s h a l l  -11 onorqy to 

qualirying f a e i l i t i o s  a t  rat.. rhich uo j u s t ,  r o a s o ~ b l o ,  and 

spocific Authoritra 366.0S(9), 3S0.127(2), P.8. 
L.r I n p l a o o t d r  366.0S(9), 1.8. 
mistory: IOU Sl13181, w n d o d  914183. f o m o r l r  2s-17.84. 

. nondiscriminatory. 

JS-17.08S UOS0w.d. 

2s-17.086 mrioda During which ?urch.sas aro ~t Roquirod. 
whoto pltchasos frm a qualifying f a c i l i t y  will impair tho u t i l i t y ' s  

a b i l i t y  t o  9irr adoquato sorrieo t o  tho r o s t  of its cust-rs or, duo t o  
oporational cireum~tancos, purehasos it00 qualifying f a c i l i t i o s  rill rosul t  
i n  cost0 groator than thoso which t h o  u t i l i t y  would incur if it did not ar*r 
such purchasos, or othsruiso placs a n  unduo burdon on tho u t i l i t y ,  tho 
u t i l i t y  sh.11 bm r d i 0 V . d  of its obligation undor Rulo 25-17.002 t o  purchaso 
o l o c t r i c i t y  f r a  a qualifying f ac i l i t y .  Tho u t i l i t y  shall notify tho 
qualifying f a c i l i t y ( i 0 s )  prior t o  tho insturco givinq rim t o  thoso 
conditions, if prActieab10. If prior notico is not pr8cticabl0, tho u t i l i t y  
s h a l l  not i fy  tho qualifying f a e i l i t y ( i o s )  as soon as praetleablo &tor tho 
fact .  In oi thor  w o n t  tho u t i l i t y  sbll not i fy  tho Colpissfon, and tho 
Comi*SiOn Staff sha l l ,  upon roquost Of tho aff.c+.d qualifytog 
f ac i l i t y ( i0S) .  i D V O S t i g a t 0  thS  u t i l i t y ' s  c1.L.. Nothing La t h i s  soction 
s h a l l  0pr.t. to rOLi0'8* th. Ut i l i t y  Of it8 paroral Oali9atrloa t O  purehaso 
pursuant t o  -10 2s-17.002. 
Spoeific Authoritri 366.0S(9), 3SO.lJ7(J), 1.S. 
L.r I s p l u n t d t  366.0S(9), 1.S.  
l i s t o r y t  IOU S/13/81, -odd 9/4/83, for~orlr 2s-17-06. - 

2s-17.087 ~ O t O ~ O C t ~ O O  d St8OdardS. 
(1) Ilach u t i l i t y  s h a l l  intorconnoct u i t h  any qualifying f a c i l i t y  which: 
(a) is Ln its sorrico aroa; 
(b) r q u o s t s  intoroonnoction; 
(e) a9r-s t o  moot mystom standards spocifiod i n  t h i s  ~ 1 0 ;  (d) .g~.a 

t o  pay tho Cost of intoroonnoction; And 
( 0 )  signs M intorconnoction agroomont. 
(2 )  Nothlap in t h i s  rulo s h a l l  bo construed t o  proelude A u t i l i t y  from 

ovaha t ing  OACh roquost for  intorconnoction on its om r r i t s  and modifying 
tho  gonoral standards spocifiod in t h i s  -10 t o  rofloct tho rosult  of such 
an ovaluation. 

whom a u t i l i t y  rotusom to  l n t o r c o ~ o c t  r i t h  a qualifying f a c i l i t y  
or a t t r c p t s  t o  Imps0 unroasonablo standards pursuant to subuct ion (2) of 
t h l s  ~ 1 0 ,  tho qualifyinq f a c i l i t y  MY pot i t ion  tho w i s s i o n  for rol iof .  
Tho u t i l i t y  sh.11 h a w 0  tho burdon of de~monstrating t o  tho Ccudssion why 
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t h e  u t i l i t y  and bo capablo of boing locked i n  tho open poaition with a 
u t i l i t y  padlock. Tho u t i l i t y  m y  rssorvo t h o  r i g h t  t o  o p n  tho  rurtch (i .0.  
i ao l a t inq  tho  qual i fying f a c i l i t y ' s  gonoration syatom) without pr ior  notico 
t o  tho qua l i fy ing  fJCi l i ty .  TO tho oxtent prac t icablo ,  horrver, p r io r  
not ieo sha l l  bo glwon. 

Any of the fo l lav ing  conditions sha l l  bo eauso for diseonn.etion: 
1. U t i l i t y  systmm .awrgoncios and/or maintonanco roquh-nts; 
2. 8 a r u d o u s  conditions oxis t ing on tho  qual i fying f a c i l i t y ' s  

qonorating or protoctiwo oquipmnt as dotorminod by tho 
u t i l i t y ;  

3. Mwrso offoets of tho qualifying f a c i l i t y ' s  qonoratioa t o  tho  
u t i l i t y ' s  othor 01.ctrie cons-ra and/or s y s t r  as d o t o a n o d  
by tha u t i l i t y ;  

4. I a i l u r o  of tho qualifying f a c i l i t y  t o  maintain any r.quir.d 

S. ?ailurm of tho qualifyinq f a c i l i t y  t o  comply with any ex is t ing  
o r  fu turo  r q u l a t i o n s .  rulos,  ordars or ded.iOM of any 
--tal o r  raqulatory au thor i ty  having j u r i d i c t i o n  ovor 
tho qualifyinq f a c i l i t y ' s  o l o c t r i c  qonoratinq . c l u i v t  oz tho 
operation of such s q u i p n t .  

(b)  Rosponmibility and Liabi l i ty .  Tho u t i l i t y  and tho qualifying 
f a c i l i t y  shall  oach bo responsible for it8 an f a e i l i t i o s .  Tho u t i l i t y  and 
tho  qualifying f a c i l i t y  sha l l  sack bo rosponsibls f o r  snsurinq adoquato 
safoquards for  othor  u t i l i t y  NstamZSr u t i l i t y  and qualifyinq f a c i l i t y  
p e r s o ~ o l  and o q u i p a n t ,  and fo r  t h s  pro tsc t ion  of its own gonorating 
s y s t r .  Tho u t i l i t y  and thm qualifyinq f a c i l i t y  shal l  oach ind-ify and 
.avo tho  othor harmloss f m  MY and a l l  claimor d a d . ,  cosfs, or orponso 
f o r  loss, d u ~ g o ,  or injury t o  porsons or proporty of t ho  Oehu causod by, 
a r i s i n g  out  of,  or rmsultinq fr-: 

Any act or omission by a party or t h a t  pa r ty ' s  contractors, 

i n s t a l l a t ion  o r  op.ration of t h a t  puty's qonoration s y s t r  or 
t ho  oprration tho rwf  in connaetion w i t h  t h o  othor par ty ' s  
s y s t a ;  

2. Any dofoet in, f a i l u r o  of, or f a u l t  rolatod t o  a party's  
qonoration system; 

3. Tho noqliqmnc. of a party or noqliqoncm of tha t  pa r ty ' s  
contractors, aqonta somants and omployoms; or 

4. Any othor  won t  or act t h a t  1s t h o  romult of, or proximately 
caumod by. a party. 

lor t he  prposos of t h i s  subsoction, tho t o m  par ty  s h a l l  man o i thor  
u t i l i t y  or qual i fying f ac i l i t y ,  as tho cas. may k. 

(e)  Insuranco. tho qualifyinq f a c i l i t y  s h a l l  dol ivor  t o  t h e  u t i l i t y ,  
a t  h a s t  f i f t r n  days prior to  tho s t a r t  of M y  i n t o r c o ~ o c t i o n  work, a 
c o r t i f i c a t o  of insuranco cort i fyinq tho qualifying facil i ty 'r  covsrago undor 
a l i a b i l i t y  insuraner policy issuod by a roputabls  insuranco company 
authorizod t o  do bu.LnO.8 in tho Stat0 of rlorida naming tho qualifying 
f a c i l i t y  as n a w d  inmurod, and tho u t i l i t y  as an addi t ional  n d  insurod, 
which policy shall contain a broad form contractual  ondorsomont sp.eif ieal ly  
covoring t h o  liabilities accoptod undor t h i s  agro-nt arisinq out of tho 
intorconnoction t o  tha qualifying f a c i l i t y ,  or C8us.d by operation of any of 
t ho  qualifyinq f a c i l i t y ' s  o q u l p n t  or by tho qual i fying f8Cili tr 'S f a i l u r o  
t o  maintain tho qualifying f a c i l i t y ' s  oqu ipon t  i n  s a t i s f a c t o q  and safs 

h N r U l C 0 ;  O r  

1. 
a p m t s ,  WmuItS Urd mployOOS in  COMOCtiOl l  W i t h  tho 

operating condition. 
Tho policy providing such coveraqr s h a l l  provide public l i a b i l i t y  

i nau rana .  including p m p r t y  d u ~ q o ,  i n  M Mount not l o s s  thrn $300,000 
for oach O C C U ~ ~ O ~ C O ;  more insuranco may bo roquirod as d e a n 4  n m s s u y  by 
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(d )  Exceptions. A CpalAfYing f a c i l i t y ' s  generator  havrng a capacity 

1- Produc. m r  in  mXCO** Of 1/2  of t ho  minimum u t i l i t y  cus t awr  
r .qu i r . awnt s  of tho intoreonnoctod dis t r ibut ion or 
t r a n u i s s i o n  circuit; o r  

2. produco m r  flows approaching o r  oxcnding  tho tho-1 
capacity of thm C 0 M O C t . d  u t i l i t y  d i s t r ibu t ion  or transmission 
l inos  o r  trmsfocmors: o r  

3. advorsoly affect t h o  operation of t h o  u t i l i t y  or othor u t i l i t y  
m*t-r'* mltag.. fr.quoney or ovorcurront control aad 
protoction dovicms: or 

4. advorsoly a f f u t  t h o  qua l i ty  of morvico to  other u t i l i t y  
cus towrs ;  or 

f. intorconrwct a t  voltago lovmls grmator than dis t r ibut ion 

w i l l  roquiro mor. colplu i n t o r c o ~ o c t i o n  f ae i l i t i om as d..p.d nocossuy by 
t ho  u t i l i t y .  

( 8 )  qual i ty  of SOCP~CO. Tho qual i fy ing  f a c i l i t y ' s  qonoratod 
o l o c t r i e i t y  s h a l l  moot tho  following .inhum guidolinomr 

(a) ?roquoney. Tho govmrnor control on t h m  p rL .  mvor sha l l  k 
capablo of maintaining tho gonorator output frrquoney w i t h i n  limits for 
loads frca no-load up t o  rat& Output. Tho l i m i t s  for froquoncy shal l  bo 60 
hortx (cyclos p r  socond), plus  o r  minus m lnstantanooua variation of l o s s  
than 1%. 

Tho rOgUlatOr control s h a l l  b. eaprblo of maintaining tho 
gonorator output v o k a 9 .  u i th in  l imi t s  for  load. fror no-load up t o  ratod 
output. Tho limits for  mltago shall bo tho naoinal oporaeinq voltago 
lovol,  plus  or minus ft. 

(e) l?axwnieS. th. Output sin. W.110 d i s t o r t i o n  aha11 b. do- 
accoptablo whon l t  d o o m  not have a highor eonton: (root w a n  squaro) of 
luemonics than tho ut i l i ty 'm norm81 harmonic eontont a t  tho intorconn.ction 
paint. 

fd)  P o w r  t ac tor .  Tho qualifying f a c i l i t y ' s  genmration system s h a l l  k 
dosignod, oporatod and control lad t o  prorido roact ivo p w r  roquir-nts 
from 0 .85  lagginq t o  0.85 h a d i n g  powor factor .  Induction gonorators shall  
havo s t a t i c  capacitors t h a t  provido a t  l oas t  85% of tho ugnot ixinq eurront 
roquiromonts of tho inductfon gonorator f io ld .  (Caprcitors s h a l l  not k SO 
l a rgo  as t o  p m n n i t  solf-oxci ta t ion of tho qua l i fy ing  f a c i l i t y ' s  qonorator 
f io ld ) .  

( 0 )  DC C.norators. Diroct curront gonorators u y  bo opra tod  i n  
para1101 with tho u t i l i t y ' s  s y s t a  through a synchronouo inrortor. Tho 
invortor  must m n t  a l l  c r i t o r i a  Ln thoso Nh8. ' 

(9 )  notoring. Tho ac tua l  motoring oquipwn: roquirod, its voltaqo 
r a t ing ,  nurnb.r of phaus, ais., eurront  tranmformorm, potmntial 
transformors, numbor of inputs and associatod woo- i m  dmpmndont on tho 
typ., s izo  and location of t h o  e l o c t r l e  srrvico providod. In s i tuat ions 
whore power may flw both in and out of t h m  qualifying f ac i l i t y ' s  systom, 
v r  flowing into tho qualifying f a c i l i t y ' s  system w i l l  bo moasurod 
..p.ratoly fran powor flowing out  of tho qual i fying f a c i l i t y ' s  systca.  

Tho u t i l i t y  w i l l  provido, a t  ne addi t ional  C 0 8 t  t o  tho qualifying 
f a c i l i t y ,  tho ~ t o r i n p  oquipmnt necessary t o  wamuro capacity and onorgy 
d.livorio8 t o  tho qualifying f ac i l i t y .  Tho u t i l i t y  w i l l  provido, a t  tho 
qualLfying f a c i l i t y ' 8  oxpn80, t ho  n.eossary addi t ional  motmrinq oquipwnt 
t o  wasurm onorgy d O l L T O t i 0 8  by tho qualifying f8Ci l i ty  to  tho u t i l i t y .  

(io) Cost Responsibility. Tho qualifying f a c i l i t y  is roqulrod to  k a r  
.if c o s t s  associatod with thm chang-t, upgradiag or addition of 
protoctivm dovicos, transformors, 11110s. sorvicom, mmtoro, switchom, and 
..sociatad rpulpnont aad dovicem kyond t h a t  which w u l d  k raquirad t o  

r a t i n g  t h a t  cant 

vo l t  ago., 

(b) Voltage. 



(3)  An o l o c t r i c  u t i l i t y  auy dony, cur ta i l .  o r  discontinuo transmissron 
s o r v ~ e e  t o  a Q u a l i f y i n g  Facilrty on a non- discrrmrnatory basLs i f  t h o  
provLsron of such service u w l d  advorsoly a f foc t  tho safety, adequacy, 
r o l i a b i l i t y ,  or Cost o f  p m i d i n g  o loe t r i e  sorvico t o  t h o  u t i l i t y ' .  gonoral 
body of ro t a i l  urd wholosalo custowrs.  
Sp.cifiC Authority1 366.0S1, 350.121(2), 1.1. 
Lar 1mpluont.d: 366.051, 366.055(3), ?.S. 
U s t o r y i  N w  10/15/90. 

25-11 .O¶O XOs.r~.d. 

2S-17.0¶1 CoTO-tAl 801u WASt* -0- .od C.P.eitr. 
(1) Oofinitiono and Applicability: 
(a) 'Solid Wasto Tacility' mans  a f a c i l i t y  ornod O r  oporatod by, or on 

behalf of, lW.1 go-rrulwnt, t h o  prtpo.0 Of which i n  t o  diaposo o f  - l id  
vasto, as t h a t  t o m  is dofinod i n  s e t i o n  403.703(13), ?la. s t a t .  (1988). 
and t o  gonorat0 o loe t r ic i ty .  

A f a c i l i t y  is 0wn.d by or oporatod on bohalf o f  a loca l  govormont 
lf tho powr purehaso agr-nt lo betwon tho local povornmont urd t h o  
olectric u t i l i t y .  

A solid wasto f a c i l i t y  s h a l l  includo a f a c i l i t y  which io mt m o d  
or oporatod by a l oca l  govornmont bu t  io oporatod on i t a  k h a l f .  Whon t h o  
povor purchaso agroommnt is botwoon A non-povornmontal on t i t y  and an 
olectric u t i l i t y .  tho f a c i l i t y  is oporatod by a privato ont i ty  on h h a l f  of 
a local govornmont if: 

OM or mor0 local g o r o r w n t s  havo ontorod i n t o  a long-toem 
. g r o a n +  with tho priVlt0 Ontity for tho disposal of  s o l i d  
vasto for which tho local  povorrwnts aro rosponsiblo urd t h a t  
agroemont has s t o m  a t  loast as long as t h o  t o m  of t h o  
contract  for tho purchaso of--orgy and capacity froo t ho  
f a c i l i t y ;  and 

2. Tho Comnission dotorminos thorm is no unduo risk *sod on 
tho o l o e t r i c  ratopayors of tho purchasing u t i l i t y ,  &sod on: 
a. Tho local g o v o r a ~ ~ n t ' a  aceoptanco of roaponaibility f o r  

t h o  prlvato ont i ty ' s  porfon~nco of tho powr purchaso 
contract, or 

b. Such othor factors  as tho Cocnission dooms ~ppropriato.  
includiaq, without l imitation, tho issuanco of bonds by 
t h o  local government to finurco all, o r  a substantial  
portion, of tho costs o f  tho fac i l i ty ;  tho ro l i ab i l i t y  of 
t ho  w l i d  wastotochnolopy; and tho financial capabili ty 
of t ho  pr i ra to  ownor and operator. 

3. f h .  roqulr-nts Of subparagraph 2 sha l l  k *.tisfid i f  a 
local g o v o n u n t  describd in subparagraph 1 ontors i n t o  an 
agroemont with tho purchasing u t i l i t y  providing that  in t h o  
omnt  of  a dofault by tho privato en t i ty  u n d ~  tho pvmr 
purchaso contract, tho local govornwnt shall porforrd t h o  
privato ont i ty ' s  obligations, o r  cause thom t o  bo porformod, 
for t ho  remaining term of tho contract, and sha l l  not sook t o  
ronopotiato t h o  p o t  purchase contract. 

(d) This rulo s h a l l  apply t o  a l l  contracts for tho prrchaso Of onorgy 
or capacity f r a  wlld wasto f a c i l l t i o s  ontorod into,  or ronogotiatod A* 
providod i n  subsoction (31, a f to r  Oetobor 1, 1988. 

(2 )  Excopt as prov idd  in oubmoctiono (3) and ( 4 )  of t h i s  N10. tho 
provisions of Rulos 25-11.080 - 25-17.089. Tlorida AdministrztivO Cod., AZO 
applicable t o  contracto for tho purchaso of onorgy and capacity frop a solid 

(b)  

(e) 

1. 

wasto f a c i l i t y .  

. 17-51 - 
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(3) h y  solid wasto f a c i l i t y  which h a s  an oxis t inp  firm onorqy and 
capacity contract  in of foc t  b d o r o  Octobor I, 1988, sha l l  have a one-timo 
opcion t o  ren.gotiato tha t  contract t o  incorporatm any or a11 of tho 
provisions of subsection (2) and ( 4 )  i n t o  t h o i r  contract. T h i s  
ronqo t i a t ion  sha l l  bo basod on t h o  uni t  t h a t  tho e o n t r a e  was d8aiqn.d to  
aroid but applyinp tho mast rocont Corlsslon-approvod cost o o t i u t o a  of 
Rulo 2S-l?.0832(S)(a), ?lotid. Adainistrativo Cod., for tho su unit  typ. 
snd i n - s o ~ i e o  roar to  dotomino tho u t i l i t y ' s  valu0 of aroidod capacity 
ovor tha r.maLnin9 t o m  of tho contract. 

(4) Wauso saetLon 377.709(4), ?la. Stat., roquiros tho local 
go*OrnmOZlt t o  Z O f d  O U l y  CJp.City p a p n t a  Should malid wasto f a c i l i t y  
bo abandonod, elosod doun or rondorod illegal, a u t i l i t y  u y  not mquiro 
risk-rolatod guUUhtOOS aB r0qUir.d Ln RUlO 2s-17.0832. praqraph ( 2 ) ( C ) .  
(2)(d), (3)(0)@, and (3)(f)l. Bouovor, at its option, a solid uasto 
f a c i l i t y  u y  provldo such r i s k  relacod guarantn .  

(I) Nothinp in t h i s  ~ 1 0  shall prreludo a malid wasto f a c i l i t y  frcm 
olocting advanco capacity payaunts authorized pursuant to  s u t i o n  
37?.709(3)(b), 1 . S . .  which advancod capacity payant .  sha l l  bs Ln liou of 
firm capacity p a p n t s  othoruiso authorirod pursuurr t o  this rule sad Rulo 
25-11.0832, I.A.C. ?ha proriaions of s u b s e t i o n  (4 )  aro applicsblo to  solid 
wasto f a c i l i t i o s  aloctinp adrancod capacity paylarat.. 
specific Authority: 3S0.127(2), 377.709(S), 1.S.  
L.W I lp l .un tsdr  3bC.OSl. 366.0IS(3), 377.709, 1.8. 
aistoryr Now 8/818S, forur ly  2s-17.91, &odd 4/2b/89, LO/2II90. 
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ZND CASE of Level 1 printed in FULL format. 

In Re: Petition of Polk Power Partners for a DecLaratory 
statement Regarding Eligibility for Standard Offer Contracts 

DOCKET NO. 920556-EQ; ORDER NO. PSC-92-0683-DS-EQ 

Florida Public Service Commission 

1992 Fla. PUC LEXIS 1076; 92 FPSC 7:388 

Julv 21, 1992 

The following Commissioners participated in the disuosition of this matter: 
~ ~~ 

THOMAS M. BEARD, Chairman; BE* Ens&; J. TERRY DEASoN; SUSAN F. CLARK; LUIS 
J. LAURDO 

OPINION : 
ORDER GRANTING DECLARATORY STA!TEMEXT IN THE NEGATIVE 

BY THE COMMISSION: 

BACKGROUND 

By petition filed May 28, 1992, Polk Power Partners, L . P .  ("Polk") has asked 
for a declaratory statement that Polk Power Partners may sell additional 
capacity from a qualifying cogeneration facility via a standard offer contract, 
where the project's total net generating capacity exceeds 75 megawatts (MW) and 
where the contemplated standard offer contract provides for committed capacity 
of less than 75 M W .  

Though acknowledging that Rule 25-17.0832(3) (a), F.A.C. provides for 
standard offar contracts involving "small qualifying facilities less than 75 
megawatts. 'I, Polk theorizes an ambiguity as to whether the 75 megawatt cap 
speaks to the total net generating capacity nl of the QF, as defined at 18 
C.F.R. 792.202 (9) (1990) of the FERC rules implementing PDRPA, or the committed 
capacity which the qualifying facility has contractually connnitted to deliver on 
a firm basis to the purchasing utility. It is the latter definition [*a1 
alone which would be consistent with the declaratory statement petitioned for by 
Polk. 

nl Total net generating capacity, or "Useful power output" of a cogeneration 
facility means the electric or mechanical energy made available for use 
exclusive of any such energy used in the power production process. 

DISCUSSION 

We grant Polk Power Partners' Petition for Declaratory Statement, albeit in 
the negative. 

The mere allegation at p. 8 of the Petition that [*"') 
633 
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A QF with a total net generating capacity of 95 MW that sells only 70 MW to a 

is hardly sufficient to create authentic ambiguity in this matter in view of 
purchasing utility is frequently referred to as a 70 MW QF 

the context in which the operable standard offar rule appears. 
25-7.0832(3) (a), previously cited, but also Rule 25-17.0832(2) states that 

Not only Rule 

Negotiated contracts shall not be evaluated against an avoided unit in a 
standard otfar contract, thus presenring the mtandard offar fo r  small qualifying 
facilities as described in subsection (3) te.s.1 

All of the language in both rule sections relating the 75 Mw cap to the goal 
of preserving the etandard offar for small qualifying facilities would 
be rendered nugatory by the declaratory statement petitioned for by Polk. 

[*3] 

If "committed" capacity, rather than total net generating capacity were the 
measure by which to calculate the 75 hW cap, QF's of any size could participate 
in standard offax contracts, contrary to the clear intent of the rules to 
preserve such participation for small QF's. It is a fundamental principle of 
statutory construction that statutes are not to be construed in such a manner as 
to render them meaningless, and that principle should govern the interpretation 
of rules as well. 

Accordingly, we decline Polk's Petition to issue the statement requested. We 
state instead that the 75 MW cap referenced in Rule 25-17.0832(3) (a) refers to 
the total net generating capacity of the QF. 

In view of the above, it is 

ORDERED by the Florida Public Service Commission that Polk Power Partner's 
It is further Petition for Declaratory Statement is granted in the negative. 

ORDERED that this docket is closed. 

BY Order of the Florida Public Service Connnission this 2lst day of July, 
1992. 

i 
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In Re: Joint Petition for Approval of Standard Offer 
Contracts of FLORIDA POWER CORPORATION and AUBURNDRGE POWER 

PARTNERS. LIMITED PARTNERSHIP 

DOCKET NO. 940819-EQ; ORDER NO. PSC-94-1306-FOB-EQ 

Florida Public Service Commission 

94 FPSC 10:375 

October 24. 1994 

PANEL : 
1.11 

The following Conmissioners participated in the disposition of this matter: 
J. TERRY DEASON, Chairman, SUSAN F. CLARK, JOE GARCIA, JULIA L. JOHNSON, DIANE 
K. KIESLING 

OPINION: 
NOTICE OF PROPOSED AGENCY ACTION ORDER APPROVING CONTRACT MODIFICATIONS 

BY THE COMMISSION: 

NOTICE IS HEREBY GIVEN by the Florida Public Service Commission that the 
action discussed herein is preliminary in nature and will become final unless a 
person whose 
proceeding, pursuant to Rule 25-22.029, Florida Administrative Code. 

interests are substantially affected files a petition for a formal 

By Order No. 21947, issued September 27, 1989, we approved a standard offer 
CoIitraCt between Florida Power Corporation (FPC) and the Sun Bank of Tampa Bay 
(Sun Bank) for 8.5 MW of capacity generated by a wood waste burning cogeneration 
unit in Jefferson County. In Order No. 21948, a companion order issued that 
same date, we approved a standard offer contract between PPC and S u n  Bank for 
7.969 MW of capacity generated by a similar unit in Madison County. 

Both standard offer contracts contained provisions that permitted assignment 
of the contracts with FPC's prior written approval, and in fact S u n  Bank had 
[*Zl already assigned both standard offer contracts to LFC Corporation (LFC) 
on April 14, 1989. Both standard offer contracts also contemplated a one-time 
adjustment of committed capacity; and on December 18, 1992, LFC increased the 
committed capacity for the Madison facility from '1.969 MW to 8.5 MW. 
combined committed capacity of the facilities is now 17 MW. The facilities have 
been operational since 1990. 

The 

.- ... The standard offer contracts were assigned again by LFC to Auburndale Power 
Partners, Limited Partnership (Auburndale) in a "Consent and Agreement" 
(Consent), executed by LFC. FPC and Aubmdale on April 18, 1994. By the tenIIS 
of the Consent, Auburndale would generate the firm capacity and energy committed 
by LFC's standard offer contracts from Auburndale's own existing 150 MW natural 
gas fired cogeneration facility in Polk County, not from LFC's existing wood 
waste burning cogeneration facilities in Madison and Jefferson Counties. 

:- 

EXHIBIT ( i r j  ,. 
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Auburndale already plans to sell 114 Mw of firm capacity to FPC pursuant to a 
negotiated Contract that we approved in Order No. 24634, Docket No. 910401-EQ, 
issued July I. 1991. The Consent also provided that FPC could curtail energy 
purchases from [*31 Auburndale under certain circumstances. If the Consent 
is approved, LFC Plans to discontinue operations at the Madison and Jefferson 
county facilities. 

On August 5, 1994. Auburndale and FPC filed this Joint Petition for Expedited 
Approval of Contract Modifications. 
asked us to confirm that the standard offer contracts as modified continue to 
qualify for cost recovery and are not subject to the provisions of the 
Commission's current Rule 25-17.0832(3) (a), whichh limits the availability of 
Standard Offer Contracts to Qualified Cogeneration Facilities (QF) under 75 MW. 
The modifications in question include: LFC's assignment of the standard offer 
contracts to Auburndale; a change in location and facilities from LFC's plants 
in Madison and Jefferson counties to Auburndale's natural gas fired plant in 
Auburndale; and. Curtailment provisions that permit FPC to reduce energy 
purchases from Auburndale during certain periods when FPC's load is reduced. 

In the joint petition the parties have 

At our September 20, 1994 Agenda Conference we addressed four substantive 
issues raised by the joint petition: 

1) Is LFC's assignment of its standard offer contracts with Florida Power 
Corporation [*41 
those contracts? 

to Auburndale Power Partners contemplated by the terms of 

2) Is the change in location from the existing LFC facilities in Madison and 
Jefferson counties to the Auburndale facility in Polk county, Florida 
contemplated pursuant to the original standard offer contracts? 

3) Are the agreed upon "Off-Peak Curtailment Periods" as defined in the 
Consent and Agreement between Auburndale, PPC, and LFC contemplated pursuant to 
Sections 5(a) and 5(c) of LFC's original standard offer contract? 

4) Should the joint petition for approval of contract modifications be 
approved? 

Our decision on those issues is memorialized below. 

The Assignment 

The standard offer contracts in question specifically provide for assignment 
with the prior written approval of FPC. This requirement was met when LFC, 
Auburndale, and FPC entered into the Consent and Agreement. The Consent 
assigned the responsibility of generating the power and the rights and benefits 
of the standard offer contracts to Auburndale. By an amendment to the Consent, 
LFC has retained its original obligations to FPC. Upon consideration we find 
that this type of assignment was contemplated in the original standard [*SI 
offer contracts that were approved by the Commission in Order Nos. 21947 and 
21948. Therefore, no further Commission approval is required. 

The Change in Facilities and Location 

While the tenns of the standard offer contracts provided for assignment, the 
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terms of the contracts did not provide for a change in location and facilities 
from the existing woodburning facilities in Madison and Jefferson counties to 
the Auburndale natural gas facility in Polk county. 

As the name implies. a standard offer contract is just that, an 
"off-the-shelf" offering that has certain blank terms to be filled in when a 
particular QF executes the contract. Those terms include the name of the QF, 
the effective date of the contract. the location of the facility, the size of 
the facility, the term of the contract, the committed capacity, the in-service 
date, and the capacity payment option. Once the blanks are filled in and the 
standard offer is signed, those terms are not subject to negotiation or 
modification unless the contracts specifically provide for the modification. 

Auburndale and FPC suggest that the change in location is a minor 
modification, because the location was originally left blank [e61 in the 
standard offer contract. 
left blank because the utility does not know the location or type of a facility 
when it publishes its standard offer contract tariff. The fact that this 
information was not specified by the utility before the standard offer was 
executed does M t  mean that the information is insignificant and can be changed 
at will. It means that at the outset the cogenerator has the flexibility and 
the responsibility to provide the location information so that the purchasing 
utility can, from that point on, manage its purchased power contracts and plan 
its system accordingly. The changes in location and facilities significantly 
modify the project that was the subject of the original standard offers. We 
must evaluate the current effect of those changes on the ratepayers. 

The location provision of a standard offer contract is 

FPC indicated that the current LFC standard offer contracts are more 
expensive than FPC's current avoided costs by approximately $ 20 million. 
analysis of the benefits of the proposed changes shows a net present value 
benefit of approximately S 12 million compared to the original standard offers. 
Auburndale and PPC state in 1.71 their joint petition that the "new location 
will reduce line loss incurred in the transmission of power to the load center, 
provide greater reliability as the transmission distance will be significantly 
shortened, and increase FPC's opportunity for purchase of bargain and emergency 
power from the non-peninsular Florida System." At the Agenda Conference, FPC 
indicated that the majority of the $ 12 million benefit was the result of 
replacing expensive as-available energy with less expensive firm energy. We 
believe that in this instance there are significant benefits to be gained by 
FPC's ratepayers, and accordingly we approve the modification. 

FPC's 

Curtailment 

Section 4(d) of the Consent and Agreement defines "Off-Peak Curtailment 
Periods" as the off-peak hours, 12:OO a.m. to 6 : O O  a.m, for certain months of 
the year. 
energy and capacity deliveries". This section relieves PPC of the obligation to 
purchase excess as-available energy which may not be economical. 

These are the *ttlimes the company shall be deemed unable to accept 

Section 5 of LFC's standard offer contract reads as follows: 

During the term of this agreement, QF agrees to: 

(a) Provide The Company prior to October 1 of [*El  each calendar year an 
estimate of the amount of electricity generated by the Facility and delivered to 
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The Company for each month of the following calendar year, including the time, 
duration and magnitude of a ~ f  planned outages or reductions in capacity; 

(b) Promptly update the yearly generation schedule and maintenance schedule 
as and when any changes may be determined necessary; 

(c) Coordinate its scheduled Facility outages with The Company; 

(d) Comply with reasonable requirements of The Company regarding day-to-day 
or hour-by-hour communications between the parties relative to the performance 
of this Agreement; and 

(el Adjust reactive power flow in the interconnection so as to remain within 
the range of 8 5 %  leading to 85% lagging power factor. 

Section 5 of the standard offer requires that the QF and the utility 
coordinate planned outages of the QF so the utility can manage its system. 
Typically, planned outages are for maintenance purposes for the QF. 
not to relieve minimum load problems of the utility. The “Off-peak Curtailment 
Periods“ provision in the Consent are intended to relieve minimum load problems 
that FPC contends exist, to avoid economic penalties 1.91 associated with the 
continuing purchase of as-available energy during off-peak hours. The “Off-peak 
Curtailment Periods” provision is a modification to the terms of the original 
standard offer contract that is not provided for in the contract. 

They are 

Having said that, we do believe the parties have adequately demonstrated that 
the new curtailment provisions will provide FPC the opportunity to avoid the 
continuing purchase of as-available energy during off-peak hours, and thus, like 
the change in location and facilities, will provide benefits to FPC‘s 
ratepayers. We therefore approve the curtailment provisions. We view the 
question of whether -rent Rule 25-17.0832(3) (a), Florida Administrative Code 
applies to these contracts as modified to be moot. 

It is, therefore, 

ORDERED by the Florida Public Service Commission that the Joint Petition for 
Expedited Approval of Contract Modifications of Florida Power Corporation and 
Auburndale Power Partners, Limited Partnership is approved for purposes of cost 
recovery. It is further 

ORDERED that this Order shall become final and this docket shall be closed 
unless an appropriate petition for formal proceedings is received by the 
Division of Records [*lo1 and Reporting, 101 Bast Gaines Street, Tallahassee, 
Florida 32399-0870, by the close of business on the date indicated in the Notice 
of Further Proceedings or Judicial Review. 

By ORDER of the Florida Public Service Commission, this 24th day of October, 
1994. 

Chairman Deason and Commissioner Clark concur in the Commission’s decision 
that the proposed modifications to the standard offer contracts are beneficial 
to FPC and its ratepayers and should be approved. They do not believe that it 
is necessary to decide whether the modifications were contemplated in the 
original contracts. 



. ... . .  -l.i 



September 8, 1994 

Mr. Kyle Woodruff 
Project Manager 
Panda-Kathleen L P. 
4100 Spring Valley, Suite 1001 
Dallas, Texas 75244 

Re: Standard Offer Contract for the Purchase of Firm Capacity and Energy from a 
Q u a l i g  Facility Less Than 75 MW or a Solid Waste Facility between Panda- 
Kathleen, L P. and Florida Power Corporation 

Dear Kyle: 

This is in response to your letter of August 10, 1994. 

First, your letter indicates that Panda will be consulting with the PSC regarding its planned 
configuration which will produce 115 Mw. As you know, Florida Power Corporation (FPC) 
has expressed concerns about that configuration’s ability to comply with the 75 MW 
limitations imposed on standard offer contracts and, therefore, is pleased to see that Panda 
intends to consult with the Florida Public Service Commission (FPSC). 

With respect to what will happen after the FPSC responds to your project proposal, Florida 
Power will not speculate at this time on how FPSC actions may or may not affect the rights 
and obligations under our contract with Panda. We will be happy to address this matter after 
FPSC actions. 

Sincerely, - &a Robert D. Dolan - 
Manager, Cogeneration Contracts and 
Administration 

RDDhag  

cc: M. B. Foley Jr. 
J. P. Fama 

GENERAL OFFICE: 3201 Thirtyfourth Street South - P.O. Box 14042 SL Peterrburg. Florida 33733 * 18131 866-5151 

6 4 9  139427 A Florida Progress Company 
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August 23, 1994 

Joseph D. Jenkins 
Director, Elccnic & Gas Division 
Florida Public Service Commission 
101 East Gaines Street 
Tallahassee, Ronda 32399 

Dear Joe: 

The purpose of this letter is KO mn5m the discussion on August 15, 1994 b m c m  you, 
Bob Trapp and Tom Ballenger of your r d a n d  Bill Nordlund, Brian Dietz and mysdfregarding 
the Panda Kathleen cogeneration plant and Panda's standard offer contract with Florida Power 
Corporation. 

As .we discussed, Panda's contractual obligation is to be able to produce 74.9 Mw under 
all sire conditions for the life of the unit. Panda recently informed FPC by letter of rhc equipment 
configurations which wiIl enable Panda to meet 'U contractual obligation while complying with its 
various envirorunenul requirements. A copy is attached for your information. We also discussed 
the fact that under certain site conditions the ABB 11 N 1 and GE Frame E A  will produce more 
than 74.9 MW. Since Panda Kathleen's contractual requirement is to be able to produce 74.9 
MW under worst cax conditions. such zs right before a major overhaul and during a heat wave, it 
is necessKily true that the unit be capable of more than 74.9 h4W unda best case conditions. As 
we discussed, under optimal conditions these units can produce in the 115 M W  range. O f c o u n ~ .  
this energy is quite a ba rg in  for the rate payen since it carries no capaciy CON to FPC under the 
Standard Offer Contract. 

We also d i s c d  the fact that the operation of Panda-Kathleen in the manner described in 
this letter and the attached letter :o FPC is consistent with Panda's standard offer comract and is 
not a contmt change that would require Florida Public S&ce Co&&on.approd. Please 
advise immediately if &is is incorrect or if you have any questions. 

eft G. Johnson 

JOHNSON AND ASSOCIATES 



I 

. .  

. . . .. .. . . . . .  . . . ~ .  

. .  



C- P 
I. TERRY DEASON, CHMRbMN 
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MI. Barren G. Johaxln 
Johnson and A.wcia%u 
315 South Carnoun Street 
Suite 350 
Tallahassee, Florida 32301 

Dear Mr. Johmon: 

This is to confirm receipt of your letter dated August 23, 1994 concerning Panda 
Kathleen's pIam to begin satisfying irs conwctual obligation with Florida Power 
Corporation by InnalLing the units desmied in p u r  letter. Bssed on the represeutations, 
I foresee M r-n why rhis is any type of mntract change that should come before the 
Commission for approval. I discussed this brieily with Florida Power's Bob Dolan and he 
concurred 

Sincerely, 

Direkor 
Division of Elect& and Gac 

EXHIBIT [-) 
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Mr. Robert D. Do@ P. E. 

Florida Power Corporation 
3201 34tb Stnct South 
St. Pctcrsburg, FL 33711 

Mhnager, Cogeneration conpscts 

_ _  . - RE: ..- .- S w d  --. Offcr~Contma For The-purthrw Of-Firm Capdty And gicrg~ 
.-,-.: ’)-. ,.-. Erom A Qualitjiiag.Fadlity Less Than 75 MW Or A Solid W s t i F & i ~  
. . .  Between Paude-KathIcua L. P. and Florida Power Corpaiatian 

Dear Mr- D o h .  

.. . - 
._ 

. . . .. . . . . ., -. 

me purpose ofthis 1erte.r is to advise ~larida power corporation (FPC) ofPmi& intention to 
insrail either a GE Frame 7EA or an ABB 11 N1 combustion turbine in a combined Cycrc 
co&guration for the Lakeland Cogeneration QualifyinB FaGility since they are the only gas 
turbiines coinmcrcidy available d c h  can produce at Isasc 74.9 MW caeh day ovwthe We of the 
30 year coutract term, taking into acmunt eqnipmem degradatioq site wurther coruiitio~~, steam 
host netds, and GnvtonmentaI nSU;mnenrs. Panda pkns to d i i  equipment codgumti011 
with &e Florida public Service Commission (FPSC) to &ermine whether or not FPSC approval 
is required. 

AJsumiDg that the FPSC detamiaes that its approval for much equiprnmt cou6gudon is not 
required, then it is Panda’s understandins that the fOUowHg &all apply: 

1. In the event that any enera is produced in 
Panda for energy producuf above 74.9 MW at FPCs as-available enagy price. 

FPC will purchase the energy produced abovc 74.9 Mw. ifany, ai all times when 
available accept witen system operating conditions win not pamir 
minimum load conditions as reawnably d&ed by FPC. 

of 74.9 MW, FPC WilI pay 

2. 
ie. at 

Sincerely, + 
Kyle Woodruff 
Project Managtr 

4100 Sphg  Valley. SUlk 1001 - Dallas. Tf2aS - 75244 * 214/960-7159 * Fax 9808815 [-I EXHIBIT 139430 
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FLORIDA PUBLIC SERVICE COW4ISBIOR 

Fletcher 8ufldiag 
101 East Oaincs Etreet 

Tallahassas, Tlorida 32399-0850 - 
JANWJhRY 26, 1995 

TO t DIMCTOR, DIVISION OF R6CORDS I U D  RBPORTIRQ 

FROM : DIVISIOU OF LEGAL SERWICBS (BRowW/JOBI980W) 
DTVIEZOM OF ELECTRIC AND QA3 (FUTREU) 

RE: DOCSET SO. 940357-EQ - PETITION FOR RESOLUTXOW OF A 
C o O ~ ~ R A 2 I O y I  COWTRACT OISPUTE WITH 0- COQEW LIWXPEPLD, 
L.P. , BY FLORSDA POWER COMPANY 

AGENDA: 02/07/93 - REQVWLR AOBNDA 
DBCISIOU ON HOTION TO DIBMISB - INTERESTED PEMOl8  WAX 
PARTICIPATE 

CRITICAC DATES: NOMS 

SPECIAL IUSTRUCTfOM8: I:\PSC\LEG\WP\940357.RCM 
PARTXES 8AVE ALREAOY PARTICIPATED I N  ORAL AROUIQPI'P (981 
TmIS MOTION. PARTICIPATION AT TESS AQENDA S&Om 
LIMITED !FO AN8WERIEQ QUEETLOMS. - 

On April 7 ,  1994, Florida Power Corporation filed its pet i t ion  
seeking resolution of a cogeneration contract dispute with.0rlrndo 
Cogcn Limited, L . P .  ( O C L ) .  The dispute involves the Negociatmd 
Contract for the Purchase of Firm Capacity and Energy from a 
Qualifying Facility (contract) executed by PPC and OCL on March 31, 
1991. By Order No. 24734, imsued July 1, 1991, the colwliS8iOn 
approved the contract for cost recovery. 

Purauant to Section 3.3 of  the contract, t h e  ability o f  OCL, 
the cogenerator, to deliver its committed capacity "shall not bo 
encumbered by interruptions in its fuel supply. I' FPC allegas that 
section 3.3 rcqulrea that QCL maintain a back-up fuel sup$ly aad 
that OCL has not complied with this requirement. OCL denf88 that 
back-up fuel is required and has filed a lawsuit against FPC in 
District Court for the Middle District of Florida for brmach of 
contract and antitrust violations. OCL'S complaint was f i l e d  in 
federal court prior to the filing of the  petition by FPC in t h i s  
docket. 
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on August 15, 1994, a commission panel heard oral arguMnt QD 
OCL's motion to dismims f o r  lack of juriodiction. Staff then f i led 
its recommendation for consideration at the SeptMbcr 6, la94, 
agenda conference. At the agenda conference, the item wan defqrrld 
and the panel recommended that the full Commission hear atal  
argument on OCL'o motion. Further, the panel rocommended that t&:a 
docket be coordinated with other pending dockets whereinmo+lonr to 
dismiss for lack of jurisdiction were filed by other cogenetakorr 
based on similar grounds as those raised in WL'o motion. 
Accordingly. oral argument was held on January 5, 1995, on the 
motions to dismiss filed in this docket, Docket 940771-84 And 
Docket 940797-EQ. The poeitionn of the parties are'ae follown: 

!xk 
A. The Connclesion does not have jurisdiction over cogeneratorn. 

B. Federal law delegates limited authority to the state8 to 
encourage cogeneration and to approve such concracte for aort 
recovery. 

The ConmLission'a order approving a cogeneration contract for 
cost recovery does not confer jurisdiction for the C o d r d o a  
to interpret the contract after it has been approved. 

The Codsslon does not have expr~ss or statutorily h p l i o d  
jurisdiction to interpret contracts. 

FPC'S allegations of fraud constitute an improger attempt to 
invoke the exception to the Administrative Finality R u h .  

The doctrine of comity requires that the Commission defer to 
the federal court. 

C .  

D. 

E. 

p .  

A. The PSC ham broad statutory authority to regulate the ti- 
and conditions of QP contracts and it exercised that authority 
in this area. 

B. Uaving been approved by the PSC, a cogeneration contract 
becomes an order of the PSC, subject to its continuing 
jurisdiction. 

C. The regulatory-out provision of these contracts recognizes the 
Cods6ion'a continuing jurisdiction. 

D. Pursuant to the Commission's statutory authority to profeet 

-2- 
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ratepayers, the Commission has implied authority to interpret 
cogeneration contracts. 

The PSC has continuing authority to clarify the rneaninq of ita 
order, even after the order has been entered. 

E. 

F. The doctrine of comity does not require the Comesion to 
defer to the federal court. 

This is Staff's recommendation on the motion to diamisa. Thia 
recommendation supersedes the Btaff recommendation that was t i lod  
on August 25, 1994.  

-3- 
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ISSUE 1 : Should The CoamLisaion grant Orlando Cogen Limitod'a 
mtion to D i s m i s s  Florida Power Corporation's petition.? 

R~coMHEIIDATIOR: Yes. The motion should be granted. The petition 
should be dismissed. 

B r U F  MaySIs; fn 1978, Congress enacted the Public Utility 
R e g u l a t o ~  Policios Act (PURPA), to develop ways to leasen tbo 
country's dependence on foreign oil and natural qaa,. PUmA 
encouragee the development of alternative power sources in the fofin 

developing PURPA, Congrees identified three major obstacles that 
hindered the developmsnt of a strong cogeneration market: 1) 
Monopoly electric utilities resisted purchasing power from or+ 
generatLon suppliers instead of building their own generatang 
units; 2 )  Monopoly electric utilities could refuse to sell needed 
backup power to cogenerators; and, 3) cogenerators and small power 
producers could be subject to extensive, expensive federal end 
state regulation as electric utilities. PURPA contains savorel 
provisions designed to overcome these obstacles. Section 2101.1 
direct8 the Federal Energy Regulatory Cornmiasion (FERC) to 
promulgate rules to encourage the development of alternative 
sources of power, including rules that require utilitiea to offer 
to buy p e r  from and sell power to qualifying coqenoration and 
small power production facilities (QPs). Section 210(b) directn 
FERC to set rates for the purchaae of power from QPs that are juBt 
and reasonable to the utility's ratepayers and in the public 
interest, not discriminatory against QF'8, and not in excess of tho 
incremental cost to the utility of alternative electric anergy. 
Section 710(e] directs PERC to adoopt rules exempting QFs from W a f  
state and faderal utility regulation, and section 210(f) dlraata 
state regulatory authorities to imphatent FERC's rules. 

PERC's regulations implementing PVRPA require utilitias to 
purchaae QP power at a price equal to the utility's full avoided 
coat, 'I the incremental costs to the electric utility of eleotziq 
energy or capacity or both which, but for the puzchase from tho 
qualifying facility or qualifying facilities, such utility would 
generate itself or purchase from another source." 18 C.F.R. 0 .  
292.101(b)(6). FERC'e rules also contain a provision that permits 
utilities and QFs to negotiate different provisions of purchammd 
power agreements, includanq price, as long as they are at or below 
a utilities' avoided coat. 18 C . P . R .  s 292.301. 

In compliance with PURPA. Section 366.051, Florida Statutea. 
provides that Florida's electric utilities must purchase 
electricity offered for sale by QFe, "in accordance with applicable 

-4 -  
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law". The statute directs the C d s s i o n  to establish quidolines 
relating to the purchase of power or energy from QF8, *ad it 
permits the Codasion to set rates at which a public utility nuat 
purchase that power or energy. The statute does not explioitliy 
grant the Commiaaion the authority to resolve contract diagutaa 
between utilities and QF's. 

The COrmhi8sion' 8 implementation Of Section 366.051 is codigieQ 
in Rules 25-17.080-25-17.091, Florida Administrative Coda, 
"Utilities Obligatione with Regard to Cogenerators end Small P w r  
Producers". The rubs generally reflect PBRC's guidelines fn thr ir  
purpose and scope. They provide two ways for a utilfty to purchhro 
QF energy and capacity; hy means of a standard offer contract or 48 
individually negotiated power purchase contract, See Rule. 25- 
17.082(1) and 25-17.0832.  Tho two types of contracts are treated 
very differently in the rules. The rules require utilitiee to 
publish a standard offer contract in its tariffs that must bo 
approved by the Codasion and conform to extensive guidelines 
regarding, €or example. datednation of avoided units, pricing,  
cost-effectiveness for coat racovory, avoided energy paymentr, 
interconnection. and insurance. Utilitias muat purchaoe fw 
energy and capacity and as-available energy under standard of tar 
contracts if a QF signs the contract. A utility may not refuro t o  
accept a standard offer contract unless it petitions the C d s r h o  
and provides justification for the refusal. See Rule 15- 
17.0832(3)(d). 

In contrast, the rules are muAh more limited in thdz 
treatment of negotiated contracts. Rule 75-17.082(2) 0~~~ 
encourages utilitles and qualifying facilities to negotiato 
contracts, and provides the criteria the Commiasion will COnlidnr 
when it determines whether the contract is prudent fot r O S t  
recovery purposes. Rule 25-17.0834, "Settlement of DispUtOS in 
Contract Negotiations", iOrposoo an obligation to negotiate 
cogeneration contracts in good faith, and provides that elthar 
party to negotiations may apply to the Commission for relief if tho 
parties cannot aqree on the rates, terms and other conditionr O f  
the contract. The rule makes no provision for resolution Of P 
dispute once the contract has been executed and approved by tho 
Conmission for coet recovery, 

While the C o d s s i o n  uses certain of i t s  standard offer 
contract rules as guidelines in deternining the cost-effactiVona*@ 
of negotiatdd contracts for coat recovery purposes, it has refured 
to require any standard pravisions to be included in negotiatad 
contracts. In Docket No. 910603-EQ, the Commission SpeCifiChll 
addressed the issue of standard provfsiond for negotiate 
contracts. Interestingly enough, while the cogenerators in this 
docket urge that the Commission does not have jurisdiction over %ha 
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terms and provisions of negotiated contracts, in Docket 910693-BQ 
the cogenerators urqad the Commission to proscribe certain standard 
provisions in negotiated contracts and prohibit other proviriona, 
like regulatory out clauses, from inclusion in negotiated 
contracts. In Order No.25668. issued February 3, 1992, the 
Commission eaid: 

We will not prescribe standard provisions fn 
neqotiated contracta, because negotiated contracta 
are juat that --Ilgaotia tee contracts. Standardited 
provisions are not necessary in negotiated 

, contracts, and they can impair the negotiating 
process. 

Rule 25-17.0834,  Florida Adminiatrativo 
Code, provides a remedy to QFs when a utility doee 
not negotiate in good faith. If a utility insists 
on an unreamonablc requirement, QPS free to 
petition the Commission for relief. . . . 

Standardized terms in negotiated contraata 
could impair negotiating flexibility to tho 
detriment of the utility and the QF. AS Witnell 
Dolan stated, "[elven if guidelines and rtandardr 
at a given time reflect the parties' 
perceptions, guidelines and standards cannot bo 
modified easily or quickly in response to changes 
in conditions that bear on the risks and benefits 
of the transaction". standard term that suit the 
needs of nome parties will not suit the needs of 
other QFs wishing to negotiate contracts. Even in 
this docket, the QFs do not agree as to which terms 
should be standardized. . . It is clear from the 
differing opinions that negotiated contracts should 
not contain standard provisions. 

Order NO. 25668, p. 7 

This rather lengthy discussion ofthe statutes and regulations 
demonstrates that P ~ P A  and FERC'8 regulations carve out a limited 
role f o r  the statea in the regulation of the relationship O f  
utilities and qualifying facilities. States and their utilftg 
commissions are directed to encourage cogeneration, provide a msrar 
by which coganerators can sell power to utilities under a 8t8tQ- 
controlled contract if they are unable to negotiate a powet 
purchase agreement. encourage the negotiation process, and reviehi 
and approve the terms of negotiated contracts f o r  c06t recovoty 
from the utilities' ratepayers. That limited role doer not 
encompasa continuing control over the fruits of the negotiation 

-6- 
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process once it has been successful and the contracts have been 
approved. As Kr. Wenner for Auburndale pointed out in oral 
argument in a related docket, PWRPA and FgRC's regulations are nol 
designed to open the door to state regulation of what wgJ,d 
otherwise be a wholesale power transaction. 

The Commission has adhered to the purpose and intent of tee 
federal law in the dcvelogment and implamentation of ita 
cogeneration rules, and has developed a regulatory scheme that is 
very different for standard offer contracts and nepotlrfad 
contracts. The Commission controls the provisions of rtan&r@ 
offer contracts. but it has refused to exercise control QVU 
provisions of negotiated contracts. The Commission has interpratmd ' 
the provisions of standard of fer contracts on several oceanlean. 
The only time the Cormhission was asked to interpret a provimiQn et 
a negotiated contract, however, it refused to do so. In Docht pto. 
84043a-~1, In R- : petition of Tamo a Electric co- 
Decla ratorv S- R esard ino Canse rv Coaeneration m, 
Order No. 14207, issued March 31, 1985, the Commission refused ta 
construe a paragraph of the agreement that concerned renegotiPtion 
of contract terms. The Commission said: 

In response to Consem's jurisdictional 
arguments, we agree that the civil courts havw 
exclusive jurisdiction to construe the agreement 
and award damage8 if any are merited. 

Order 14207, p.4. 

The Comission went on to say that it did have jurisdiction to 
interpret its cogeneration rules and to decide that its new rU1.s 
did not apply to preexisting contracts, but it stated that maCtmln 
of contractual interpretation were properly left to the civil 
courts. We do not think that the fonserv decision I s  controlling 

In re: W R  Bio - Gan Is Petition For Declaratorv St- 
Reuardinq the Hethodolow to b e used in its Standard 0- 
coaen oratio n Contract 8 with Plprid a Power C o r w  ration,Order NO. 
24338, insued April 9, 1991, Docket No. 900871-EI; In re 
i?Y CPR Bio-Gen raainat Florida P ower C Q ~  aration 
yiolation of stan dard o f f er contract, reouest fo r dete- 
Q f subetan tial inte r eat. Order No. 24729, issued July 1, 1991, 
Docket No. 900383-EQ; a r e :  Petition of T h b  er Enoruv RosovTppe 
U c .  far a declar at orv temen t rea ardina UDWard moth 'fic 
committed c amcitv em0 unt bv c oaener 
July 19, 1989, Docket NO. 8890453-EQ; re: Pet2 't i a  ipr 
mclaratorv S t- bv Wheela brator North Broward. I nc.. Order 
No. 23110, iaaued June 25, 1990, Docket No. 900277-EQ. 
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in this case. It was issued as a declaratory statement, limited to 
the facts and circumstances of the case. and of somewhat limited 
precedential value, and it was issued before section 366,031, 
Florida Statutes was enacted. It does lend support, howavlr. +o 
the proposition that the Cowhission has limited its involvoaUqt i n  
negotiated contracts to the contract formation process and @oaf 
recovery review. It has provided no forum for contract dfoguta 
resolution after a negotiated contract has been executed and 
approved for cost recovery. 

The weight of authority from other statea that have addresaod 
See, eg. Afton Enerov, ;Inn similar iseuee supports this position. 

y .  W C ,  447 A.2d 1211 (ME. 1992); Barasch v .  Pen 
Y. I dah0 ' Power Co, , 729 P.2d 400 (Id. 1986); Bates 

Uti1 itv conmu 'asion, 546 A.2d 1296, rearmume nt denied, 550 A . 2 6  257 

a 
Cornoration Remaine in E ffect, Case 92-E-0032, N.Y. PUC LEX:~ 51 
(March 4, 1992); Efeehold Coueneratipn Associates v. maid pt 
Repulatorv Commissioners of the -e of Jer sey ,  1995 %% ( a 9 1  
(3rd Cir. (N.J. 1995); gult on C-n As soeiates v: 
M o h a u w a r  Cor~o r atr ' 0  q , Case No. 92-CV-14112 (N.D.N.Y. 1 
The facta vary in these cases, but the principal appears tho mma; 
under federal and state regulation of the relationship bstwoon 
utilities and cogenerators, state emissions should not generally 
resolve contractual disputes over the interpretation of nogotfated 
power purchase agreements once they have been established m a d  
approved for cost recovery. 

In -, autara,, Idaho Power Company (Idaho Power) and Afton 
Energy, Inc. (Afton) had negotiated a power purchase agreement that 
included two payment options for the purchase of firm energy and 
capacity. The options were conditioned on the Idaho Suprune 
Court's determination whether the Idaho Cammission had authorityto 
order Idaho Power to negotiate an agreement with Afton or dictata 
t e r n  and conditione of the agreement. When the Supreme Court made 
its decision, Idaho Power petitioned the Commission to declare that 
the lesser payment option would be in effect. The CormhLssfon, 
dismissed the  petition, holding that the petition was a request fer 
an interpretation of ths contract and that the district court Was 
the proper forum to interpret contracts. The Idaho Supreme Court 
upheld the ConmcFesion'e decieion. 

In E r i e  Associates , SuDrL, the New York Public Service 
Commission wa5 asked by the cogenerator to declare that its 
negotiated purchased power agreement was still in effect Oven 
though the utility had cancelled the contract bccauae thm 
cogenerator had failed to poat o deponit on time. The C o d r r i o n  
Btated, at page 127: 

-8- 
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Erie I s 
Juriadiction 
Policies Act 

petition will not be granted. 
under the Public Utility RegulatOSy 
of 1978 (PURPA) is generally 1Lait.d 

to supemision of the contract formation procoar. 
Once a binding contract is finalized, however, that 
juriediction is usually at an end. 

We will not generally arbitrate disputoa 
between utilities and developers over the meaning 
of contract terms, because such questions do not 
involve our authorrty, under P W A  and PSLP66-c, to 
order utilities to enter into contracts. -Requests 
to arbitrate disputes are simply beyond our 
jurisdiction, in m8t cases. 

. . . Erie has not justified a departure from the 
policy of declining to decide breach of contraot 
questions, or identified a source for the authority 
to exercise jurisdiction over such issues, 

Staff diaagreea with PPC's proposition that when %ha 
Commission issues i t s  order approving negotiated coganeratiep 
contracts for aoBt recovery, t h e  contracts themselves b e o w  ah 
order of the C d s s i o n  that the Commission has continuing 
jurisdiction to interpret. Indeed the Supreme Court has detedn,e# 
that territorial agreements merge into the Conmclasion's ordara 
approving them, but territorial agreements are not valid connrerairl 
purchased power contracts. They are otherwise unrawfuf, 
anticompetitive agreements that have no validity under th4 lay 
until the Commission approves them. Purthennore, territorial 
agreements involve the proviaion of retail electric service w a f  
which the Commission has exclusive and preemptive authority, An 
explained above, the Commission does not enjoy such authority avo3 
QF'e or their negotiated power purchase contracts. 

The Comission does have some continuing regulatory 
aupewisory authority over power purchases made pursuant t o  
negotiated contracts (see staff's r'oconaaendation in Docket $0. 
940797-EQ). That power has been clearly recognized by the partfes 
through the regulatory out provisions of these contracts. b 
disagree however, with FPC'a contention that the regulatory Out 
provisions of negotiated contracts somehow confer continuing 
authority to resolve contract disputes. The Commission's authority 

Service Corn- , 496 So.2d 116 (Fla. 1986). It cannot bo 
conferred or inferred from the provisions of a contract. Nor dooa 
the Comudssion's responsibility to ensure the reliability of 
Florida'a electric grid impose a responsibility to interpret tho 
backup fuel provision of this contract. Even if the C d m r i O n  

c -  

derives from the statutes. fi d 1  
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determined that Orlando Cogcn had not complied with the proviaions 
of the contract, it could not order the cogenerator to perform. 
When the C o d s n i o n  approved this contract for cost reowsty 
purposes, it detormined that FPC's ratepayers would be protected in 
the event the cogenerator defaulted. Any further remedy for bteach 
of the contract itself lies with the court. we note however, that 
courts may refer contract interpretation disputes tothe camnieaion 
in order to maintain unifarmrty aad to bring the Connnfssbaib 
specialized expertise to bear upon the technical issues involved, 

Staff  recowmends that the motion to diamine 8hould be grantad, 
Florida Power Corporationts petition fails to net forth any shim 
that t h e ' c o d s s i o n  can reeolve. The Commission should dofar fo 
the court to resolve this contract dispute. FPC's petition should 
be dismissed. 

Should this docket be closed? 

Yes. This docket should be closed. 

-10 -  
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition for 1 DOCKET NO. 940771-EQ 
determination that ) ORDER NO. PSC-95-0210-FOF-EQ 
implementation of contractual ) ISSUED: February 15, 1995 
pricing mechanism for energy ) 
payments to qualifying ) 
facilities complies with Rule 1 

Power Corporation. ) 
25-17.0832. F.A.C., by Florida ) 

The following Commissioners participated in the disposition of 
this matter: 

SUSAN F. CLARK, Chairman 
J. TERRY DEASON 

ZOE GARCIA 
JULIA L. JOHNSON 
DIANE K. KIESLING 

ORDER ORANTINO MOTIONS To DISMISS 

In 1991 and 1992. Florida Power Corporation (FPC) entered into 
eleven negotiated cogeneration contracts with various cogenerators. 
Those contracts provide approximately 735 megawatts (Mw) out of 
approximately 1,045 MWs of cogenerated capacity that FPC will have 
on its system by the end of 1995. The negotiated contracts in 
question are between FPC and the following cogenerators : Seminole 
Fertilizer, Lake Cogen Limited, Pasco Cogen Limited, Auburndale 
Power Partners, Orlando Cogen Limited, Ridge Generating Station, 
Dade County, P o l k  Power Partners -Mulberry, Polk Power Partners - 
Royster. EcoPeat Avon Park, and CFR Biogen. 

The contracts all contain the following provision, section 
9.1.2: 

Except as otherwise provided in Section 9.1.1 
hereof, for each billing month beginning with 
the Contract In-Service Date, the QF will 
receive electric energy payments baaed on the 
Firm Energy Cost calculated on an hour-by-hour 
basis as follows: (i) the product of the 
average monthly inventory chargeout price of 
fuel burned at the Avoided Unit Fuel Reference 
Plant, the Fuel Multiplier, and the Avoided 
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Unit Heat Rate, plus the Avoided Unit Variable 
O&M, if applicable, for each hour that the 
Company would have had a unit with these 
characteristics operating; and (iil during all 
other hours, the energy cost shall be equal to 
the As-Available Energy Cost. 

This provision establishes the method to determine whet1 
cogenerators are entitled to receive firm energy payments or as- 
available energy payments under the contract. The Commission 
reviewed the 11 negotiated contracts and found them to be cost- 
effective for FPC's ratepayers under the criteria established in 
Rulea 25-17.082 and 25-17.0832(2), Florida Administrative Code. ' 
The information the Commission received at that time was based OH 
simplified assumptions to arrive at the estimated energy payments. 

Recently, FPC states, it reviewed the operational statue of 
the avoided unit described in section 9.1.2 of the contracts during 
minimum load conditions. FPC determined that the avoided unit 
would be scheduled off during certain minimum load hours of the 
day. On July 18. 1994, FPC notified the parties to the contracts 
that it would begin implementing section 9.1.2, effective August 1, 
1994. Prior to that time FPC had paid cogenerators firm energy 
prices at all hours. 

Three days later, on July 21, 1994, FPC filed a petition 
seeking our declaratory statement that section 9.1.2 of its 
negotiated cogeneration contracts is consiatent with Rule 25- 
17.0832(4) (b), Florida Administrative Code. Rules 25-17.0832(4) (a) 
and (bi provide: 

(4) Avoided energy payments. 
(a) For the purpose of this rule, avoided energy 
costs aasociated with firm energy aold to a utility 
by a qualifying facility pursuant to a utility's 
standard offer contract shall commence with the in- 
service date of the avoided unit specified in the 
contract. Prior to the in-service date of the 
avoided unit, the qualifying facility may sell as- 
available energy to the utility pursuant to Rule 
25-17.0825(2) (a). 

' See Order No. 24099, issued February 12, 1991 in Docket No. 
900917-EQ; Order No. 24734, issued July 1, 1991 in Docket No. 
9104C1-EQ; Order No. 24923, issued August 19, 1991 in Docket No. 
910549-EQ; and Order No. PSC-92-0129-FOF-EQ, issued March 31, 1992 
in Docket No. 900383-EQ. 

661 
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(b) To the extent that the avoided unit would 
have been operated, had that unit been 
installed. avoided energy costs associated 
with firm energy shall be the energy cost of 
this unit. To the extent that the avoided 
unit would not have been operated, firm energy 
purchased from qualifying facilities shall be 
treated ae as-available energy for the 
purposes of determining the megawatt block 
size in Rule 25-17.0825 (2) (a). 

Several cogenerators petitioned for leave to intervene and 
questioned whether the declaratory statement was the appropriate 
procedure to resolve the issue. In addition, in September 1994, 
OCL, Pasco, Lake, Metro-Dade County, and Auburndale filed motions 
to dismiss on the grounds that we do not have jurisdiction to 
consider FPC'e  petition. A l s o ,  subsequent to the filing of FPC'E 
petition, Pasco Cogen and Lake Cogen initiated lawsuits in the 
state courts for breach of contract and declaratory judgment. 

On November 1, 1994. FPC amended its petition and asked the 
Commission to determine whether its implementation of section 9.1.2 
is lawful under Section 366.051, Florida Statutes, and consistent 
with Rule 25-17.0832(4) (b), Florida Administrative Code. FPC also 
requested a formal evidentiary proceeding. Thereafter the 
cogenerators filed additional motions to dismiss the amended 
petition. 

On January 5 ,  1995, we heard oral argument 011 the motioiie to 
diemiss filed in this docket and the motions to dismiss filed in 
two other dockets involving cogeneration contracts. We have fully 
considered the merite of the motion6 to dismiss, and we find that 
they should be granted. Our reasons for this decision are set out 
below. 

DECISION 

In 1978, Congress enacted the Public Utility Regulatory 
Policies Act (PURPA). to develop ways to lessen the country's 
dependence on foreign oil and natural gas. PURPA encourages the 
development of alternative power sources in the form of 
cogereration and small power production facilities. In developing 
PURPA, Congreee identified three major obstacles that hindered the 
development of a strong cogeneration market. First, monopoly 
electric utilities resisted purchasing power from other generation 
suppliers iiietead of building their own generating units. Second, , 

monopoly electric utilities could refuse to sell needed backup ' -  ." (362 
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power to cogenerators. Third, cogenerators and small power 
producers could be subject to extensive, expensive federal and 
state regulation as electric utilities. 

PURPA contains several provisions designed to overcome these 
obstacles. Section 210(a) directs the Federal Energy Regulatory 
Commisaion (FERC) to promulgate rules to encourage the development 
of alternative sources of power, including rules that require 
utilities to offer to buy power from and sell power to qualifying 
cogeneration and small power production facilities (QFs). Section 
210(b) directs FERC to set rates for the purchase of power from QFs 
that are just and reasonable to the utility's ratepayers and in the 
public interest, not discriminatory against QF's, and not in excess 
of the incremental cost to the utility of alternative electric 
energy. Section 210(e) directs FERC to adopt rules exempting QFs 
from moat state and federal utility regulation, and section 21O(f) 
directs state regulatory authoritiee to implement FERC's rules. 

FERC's regulations implementing PURPA require utilities to 
purchase QF power at a price equal to the utility'e full avoided 
cost, " the incremental costs to the electric utility of electric 
energy or capacity or both which, but for the purchase from the 
qualifying facility or qualifying facilities, such utility would 
generate itself or purchase from another source." 18 C.F.R. s. 
292.101(b) ( 6 ) .  FERC'a rules also contain a provision that permits 
utilities and QFs to negotiate different provisions of purchased 
power agreements, including price, as long as they are at or below 
a utilities' avoided cost. 18 C.F.R. s. 292.301. 

In compliance with PURPA, Section 366.051, Florida Statutes, 
provides that Florida's electric utilities must purchase 
electricity offered for sale by QFa, "in accordance with applicable 
law". The statute directs the Commission to establish guidelines 
relating to the purchase of power or energy from QFs, and it 
permits the Commission to set rates at which a public utility must 
purchase that power or energy. The statute does not explicitly 
grant the Commission the authority to resolve contract disputes 
between utilities and Q F s .  

The Commission's implementation of Section 366.051 is codified 
in Rules 2 5 - 1 7 . 0 8 0 - 2 5 - 1 7 . 0 9 1 ,  Florida Adminietrative Code, 
"Utilities Obligations with Regard to Cogenerators and Small Power 
Producers". The rules generally reflect FERC's guidelines in their 
purpose and scope. They provide two ways for a utility to purchase 
QF energy and capacity; by means of a standard offer contract, or 
an individually negotiated power purchase contract. See Rules 2 5 -  
1 7 . 0 8 2 ( 1 )  and 2 5 - 1 7 . 0 8 3 2 .  The two types of contracts are treated 
very differently in our rules. The rules require utilities to 

' 6 6 3  
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publish a standard offer contract in their tariffs which we must 
approve and which must conform to extensive guidelines regarding, 
for example, determination of avoided units, pricing, cost- 
effectiveness for cost recovery, avoided energy payments, 
interconnection, and insurance. Utilities must purchase firm 
energy and capacity and as-available energy under standard offer 
contracts if a QF signs the contract. A utility may not refuse to 
accept a standard offer contract unless it petitions the Commission 
and provides justification for the refusal. See Rule 25- 
17.0832(3) (d). Florida Administrative Code. 

In contrast, our rules are more limited in their treatment of 
negotiated contracts. Rule 25-17.082(2), Florida Administrative 
Code, simply encourages utilities and QFs to negotiate contracte, 
and provides the criteria the Commission will consider when it 
determines whether the contract is prudent for cost recovery 
purposes. Rule 25-17.0834, '$Settlement of Disputes in Contract 
Negotiations", imposes an obligation to negotiate cogeneration 
contracts in good faith, and provides that either party to 
negotiations may apply to the Commission for relief if the parties 
cannot agree on the rates, terms and other conditions of the 
contract. The rule makes no provision for resolution of a dispute 
once the contract has been executed and approved for cost recovery. 

We use certain standard offer contract rules as guidelines in 
determining the cost-effectiveness of negotiated contracts for cost 
recovery purposes, but we have not required any standard provisions 
to be included in negotiated contracts. In Docket No. 910603-EQ, 
we specifically addressed the issue of standard provisions for 
negotiated contracts. In that docket the cogenerators urged us to 
prescribe certain standard proviwions in negotiated contracts and 
prohibit other provisions, like regulatory out clauses. In Order 
No.25668, issued February 3, 1992, we said: 

We will not prescribe standard provisions in 
negotiated contracts, because negotiated contracts 
are just that --nesotiated contractw. Standardized 
provisions are not necessary in negotiated 
contracts, and they can impair the negotiating 
process. 

Rule 25-17.0834, Florida Administrative 
Code, provides a remedy to QFs when a utility does 
not negotiate in good faith. If a utility iiieiste 
on an unreasonable requirement, QFs are free to 
petition the Commission for relief. . . . 
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Standardized terms in negotiated contracts 
could impair negotiating flexibility to the 
detriment of the utility and the QF. As Witness 
Dolan stated, " [elven if guidelines and standards 
at a given time && reflect the parties' 
perceptions. guidelines and standards cannot be 
modified easily or quickly in response to changes 
in conditions that bear on the risks and benefits 
of the transaction". Standard terms that suit the 
needs of some parties will not auit the needs of 
other QFe wishing to negotiate contracts. Even in 
this docket, the QFs do not agree as to which terms 
should be standardized. . . . It is clear from the 
differing opinion8 that negotiated contract8 should 
not contain standard provisions. 

Order No. 25668, p. 7 

This rather lengthy discussion of the statutes and regulations 
demonstrates that PURPA and FERC's regulations carve out a limited 
role for the states in the regulation of the relationship between 
utilities and qualifying facilities. States and their utility 
commissioiis are directed to encourage cogeneration, provide a means 
by which cogenerators can sell power to utilities under a state- 
controlled contract if they are unable to negotiate a power 
purchase agreement, encourage the negotiation process, and review 
and approve the terms of negotiated contracts for cost recovery 
from the utilities' ratepayers. That limited role does not 
encompass continuing control over the fruits of the negotiation 
process once it has been successful and the contracts have been 
approved. As Auburndale's attorney pointed out in oral argument, 
PURPA and FERC's regulations are not designed to open the door to 
state regulation of what would otherwise be a wholesale power 
tranaaction. 

While the Commission controla the provisions of standard offer 
contracts, we do not exercise similar control over the provisions 
of negotiated contracts. We have interpreted the provisions of 
standard offer contracts on several occasions,' but we have not 

In re: CFR Bio-Gen's Petition For Declaratorv Statement 
Resardins the Methodolwv to be used in its Standard Offer 
Coaeneration Contracts with Florida Power Corvoration,Order No. 
24338, issued April 9 ,  1991, Docket No. 900877-EI; In re: Complaint 
bv CFR Bio-Gen asainat Florida Power Coruoration for allesed 
violation of standard offer contract, and reaueet for determination 
of substantial interest, Order No. 24729. isaued July 1, 1991. 
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interpreted the provisions of negotiated contracts. See Docket No. 
840438-EI, In Re: Petitio11 of TamDa Electric Company for 
Declaratorv Statement Resardins Conserv Coseneration Asreement, 
Order No. 14207. issued March 31, 1985, where we refused to 
construe a paragraph of the agreement that concerned renegotiation 
of contract terms. There we said that while we could interpret our 
cogeneration rules and decide that the new rules did not apply to 
preexisting contracts, matters of contractual interpretation were 
properly left to the civil courts. Our Conserv decision, while not 
controlling here, does lend support to the proposition that we have 
limited our involvement in negotiated contracts to the contract 
formation process and cost recovery review. 

The weight of authority from other state8 that have addressed 
similar issues supports this position. See, eg. Afton Enersv. I nc 
v. Idaho Power Co., 729 P.2d 400 (Id. 1986); Bates Fabrics, Inc. 
v. PUC, 4 4 7  A.2d 1211 (ME. 1992); Barasch v. Pennsvlvada Public 
Utilitv Commission, 546 A.2d 1296, rearsument denied, 550 A.2d 257 
(1988); Erie Associates - Petition for a Declaratorv Rulins that 
Its Power Purchase Contract with New York State Electric & Gas 
Corporation Remains in Effect, Case 92-E-0032. N.Y. PUC LEXIS 52 
(March 4, 1992); Freehold Cweneration Associates v. Board of 
Reaulatorv Commissioners of the State of New Jersey, 1995 WL 4897 
(3rd Cir. (N.J. 1995); Fulton Cweneration Associates v. Niasara 
Mohawk Power Corworation, Case No. 92-CV-14112 (N.D.N.Y. 1993). 
The facts vary in these cases, but the general coneensue appears to 
be that under federal and state regulation of the relationship 
between utilities and cogenerators, state commissions should not 
generally resolve contractual disputes over the interpretation of 
negotiated power purchase agreements once they have been 
established and approved for cost recovery. 

In Afton, supra., Idaho Power Company (Idaho Power) and Afton 
Energy, Inc. (Afton) had negotiated a power purchase agreement that 
included two payment options for the purchase of firm energy and 
capacity. The options were conditioned on the Idaho Supreme 
Court's determination whether the Idaho commission had authority to 
order Idaho Power to negotiate an agreement with Afton or dictate 
terms and conditions of the agreement. When the Supreme Court made 
its decision, Idaho Power petitioned the Commission to declare that 

Docket No. 900383-EQ; In re: Petition of Timber Enersv Resources, 
Inc. for a declaratorv statement reaardiiis uwward modification of 
committed capacitv amount bv cosenerators, Order No. 21585. issued 
July 19, 1989, Docket No. 8890453-EQ; In re: Petition for 
Declaratorv Statement bv Wheelabrator North Broward. Inc. . Order 
No. 23110, issued June 25, 1990. Docket No. 900277-EQ. 6€S  
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the lesser payment option would be in effect. The Commission 
dismissed the petition, holding that the petition was a request for 
an interpretation of the contract and that the district court was 
the proper forum to interpret contracts. The Idaho Supreme Court 
upheld the Commission's decision. 

In Erie Associates, suwra., the New York Public Service 
Commission was asked by the cogenerator to declare that its 
negotiated purchased power agreement was still in effect even 
though the utility had cancelled the contract because the 
cogenerator had failed to post a deposit on time. The Commission 
stated, at page 127:. 

Erie's petition will not be granted. 
Jurisdiction under the Public Utility Regulatory 
Policies Act of 1978 (PURPA) is generally limited 
to supervision of the contract formation process. 
Once a binding contract is finalized, however, that 
jurisdiction is usually at an end. 

We will not generally arbitrate disputes 
between utilities and developers over the meaning 
of contract terms, because such questions do not 
involve our authority, under PURPA and PSL@66-c, to 
order utilities to enter into contracts. Requests 
to arbitrate disputes are simply beyond our 
jurisdiction, in most cases. 

. . . Erie has not justified a departure from the 
policy of declining to decide breach of contract 
questions, or identified a source for the authority 
to exercise jurisdiction over such issues. 

FPC has asked us to determine if its implementation of the 
pricing provision is lawful and consistent with Commission Rule 25- 
17.0832(4). Florida Administrative Code. We believe that FPC's 
request is really a request to interpret the meaning of the 
contract term. FPC is not asking us to interpret the rule. It is 
asking us to decide that its interpretation of the contract's 
pricing provision is correct. We believe that endeavor would be 
inconsistent with the intent of PURPA to limit our involvement in 
negotiated contracts once they have been established. Furthermore. 
we agree with the cogenerators that the pricing methodology 
outlined in Rule 25-17.0832(4), Florida Administrative Code, is 
intended to apply to standard offer contracts, not negotiated 
contracts. we have clearly said that we would not require any 
standard provisions, pricing or otherwise, for negotiated 

J ~ F , ' ?  
~ ~~~ ~ 
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contracts. Therefore. whether FPC's implementation of the pricing 
provision is consistent with the rule is really irrelevant to the 
parties' dispute over the meaning of the negotiated provision. In 
this case, we will defer to the courta to resolve that dispute. We 
note however, that courts have the discretion to refer matters to 
us for consideration to maintain uniformity and to bring the 
Commission's specialized expertise to bear upon the issues at hand. 

We disagree with FPC's proposition that when the Commission 
issues an order approving negotiated cogeneration contracts for 
coet recovery, the contracts themselves become an order of the 
Commission that we have continuing jurisdiction to interpret. It 
is true that the Supreme Court has determined that territorial 
agreements merge into Commission orders approving them, but 
territorial agreements are not valid commercial purchased power 
contracts. They are otherwise unlawful, anticompetitive agreementa 
that have no validity under the law until we approve them. 
Furthermore, territorial agreementa involve the provision of retail 
electric service over which we have exclusive and preemptive 
authority. As explained above, we do not enjoy such authority over 
QFs or their negotiated power purchase contracts. 

Under certain circumstances we will exerciee continuing 
regulatory supervision over power purchases made pursuant to 
negotiated contracts. We have made it clear that we will not 
revisit our cost recovery determinations absent a showing of fraud, 
misrepresentation or mistake;$ but if it is determined that any of 
thoae facts existed when we approved a contract for cost recovery, 
we will review our initial decision. That power has been clearly 
recognized by the partiea through the "regulatory out" provisions 
of those contracts. We do not think, however, that the regulatory 
out provisions of negotiated contracts somehow confer continuing 
responsibility or authority to resolve contract interpretation 
disputes. Our authority derives from the statutes. United 
TelePhone Comoanv v. Public Service Commiseioii, 496 So.Zd 116 (Fla. 
1986). It cannot be conferred or inferred from the provisions of 
a contract. 

For these reasons we find that the motions to dismiss should 
be granted. FPC's petition fails to set forth any claim that the 
Commission ehould resolve. We defer to the courts to aiiewer the 
question of contract interpretation raised in this case. Thus, 
FPC's petition is dismissed. 

See Docket No. 910603-EQ, In Re: Imolementation of Rules 
25-17.080 throuah 25-17.091.Florida Administrative Code, Order No. 
25668, issued February 3 ,  1992. 668 
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It is therefore 

ORDERED by the Florida Public Service Commission that the 
Motions to Dismiss filed by Lake Cogen Limited, Pasco Cogen 
Limited, Auburndale Power Partners, Orlando Cogen Limited, and 
Metro Dade County/Montenay are granted. Florida Power 
Corporation's Petition is dismissed. It is further 

ORDERED that this docket is hereby closed. 

By ORDER of the Florida Public Service Commission, this 15th 
day of Februarv, 1995. 

/a/  Blanca S. Bav6 

BLANCA S. BAY6, Director 
Division of Records and Reporting 

This is a facsimile copy. A signed 
copy of the order may be obtained by 
calling 1-904-488-8371. 

( S E A L )  

MCB 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.59(4), Florida Statutes. to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commission's final action 
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
Recorda and Reporting within fifteen (15 )  days of the issuance of 
this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2 )  judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water or sewer 
utility by filing a notice of appeal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appeal and 
the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days after the issuance of this order, 
pureuant to Rule 9.110, Florida Rules of Civil Procedure. The 
notice of appeal must be in the form specified in Rule 9 . 9 0 0  (a), 
Florida Rules of Appellate Procedure. 

670 
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The following Commissioners participated in the disposition of this matter: 
J. TERRY DEASON. Chairman; SUSAN F. CLARK, JULIA L. JOHNSON, DIANE K. KIESLING 

OPINION: 

STANDARD OFFER CONTRACT SUBMITTED BY POLSM ENERGY CORPORATION TO TAMPA ELECTRIC 
COMPANY 

NOTICE OF PROPOSED AGENCY ACTION ORDER GRANTING PETITION NOT TO ACCEPT 

BY THE COMMISSION: 

Notice is hereby given by the Florida Public Service Comission that the 
action discussed herein is preliminary in nature and will become final unless a 
person whose interests are substantially affected files a petition for formal 
proceeding pursuant to Rule 25-22.029, Florida Administrative Code. 

Pursuant to Rules 25-17.0832 (3) (c)&(d), Florida Administrative Code, Tampa 
Electric Company (TECO) has petitioned the Commission to allow TECo to not 
accept the Standard Offer Contracts presented to TECO by Polsky Energy 
Corporation (PEC) on January 28, 1994. On December 20, 1993 TECO filed with the 
Comission a Petition to Close Standard Offer Contract which was assigned Docket 
Number 931218-EQ. On January 26, 1994 TECO filed a petition for Approval of 
Standard Offer Contract for Cogenerators and Small Power Producers which was 
assigned Docket 1'21 Number 940094-EQ. The "replacement" standard offer 
contract delays the in-service date of TECO's next avoided unit by two years. 
Commission consideration of these two petitions is pending. 

TECO, in its Petition to not accept the Standard Offer Contract, alleged that 
the PEC proposal should really be considered a request for a negotiated 
contract. PEC made changes to the Standard Offer Contract as follows: At 
paragraph 2.0 (page 8.346) they changed the minimum Monthly Availability Factor 
(MAF) from 90% to 80%; at paragraph 2.4 (page 8.347) they changed the MAP from 
90% to 8 0 % ;  at paragraph 3.0 (page 8.348) they changed the MAF from 90% to 8 0 % ;  
at paragraphs 4.2.4.1 COMPLETION SEWITY, 4.2.4.2 PERFORMANCE SECURITY, and 
4.2.4.3 LIQUIDATED DAMAGES (pages 8.400, 8.410 and 8.411) they crossed Out the 
entire paragraphs. 

In accord with Rule 25-17.0832(3) (c), Florida Administrative Code, a 
Standard O f f e r  rnntract is to be used in lieu of an negotiated contract. Like -- ,- _--.- 

- 

i 
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any unilateral contract, no changes Can be made to d Standard Offer Contract 
without the consent of the utility. 
would necessitate negotiation which would negate the 
Standard Offer Contract. 

h Y  changes to the Standard Offer Contract 
C*31 use of the 

Therefore we find that Tampa Electric Company's (TECO) petition to not accept 
the standard Offer Contract by Polsky Energy Corporation (PEC) should be 
granted. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that Tampa Electric 
Company's (TECO) petition to not accept the Standard Offer Contract by Polsky 
Energy corporation (PEC) shall be granted. It is further 

-.L ORDERED that if there is no protest to this proposed agency action within the 
time frame set forth below, this docket shall be closed. 

By ORDER of the Florida Public Service Commission. this 25th day of April, 
1994. 

6'72 




