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Southern States Utilities, Inc., (SSU or u t i l i t y )  is a Class 
A w a t e r  and w a t g t e w a t e r  utility operating in various counties in the 
State of Florida. On May 11, 1992, SSU filed an application to 
increase the rate8 and charges f o r  127 of i t E l  water and wastewater 
service areas regulated by this Camrnfeaion. The official date of 
filing was eetablished as June 17, 1992. According ta the 
information contained in the minimum filing requirements (MFRs) , 
the t o t a l  water annual revenue filed in this application for 1991 
was $12,319,321 and the net operating income was $1,616,165. The 
t o t a l  wastewater annual revenue filed in this application f o r  1.991 
was $6,669,468 and the ne t  operating income was $334,177. 

In total, the utility requested interim rates designed to 
generate annual revenues of $16,806,594 f o r  water and $10,270,606 
for wastewater, increasee of $3,981,192 (331.57%) and $2,997,359 
(42.22%), respectively, according to the  MFRs.  The utility 
requested final rates designed to generate annual water r e v e n u ~ ~  of 
$17,998,776 and $10,872,112 for wastewater, increases of $ 5 , 0 6 4 , 3 5 3  
(40.16%) and $3,601,165 ( 4 9 . 5 3 % )  , respectively, according to the 

MFRS. The approved test year for dete %MrT9NR€i%mm and 



final rates is the historical year ended December 31, 1991, 

By Order No. PSC-92-0948-FOF-WS, issued September 8 ,  1992, and 
a8 amended by Qrder No, PSC-92-O448AL-FOF-WS, issued October 13, 
1992, the Comisaioa approved interim rates designed to generate 
annual water and wastewater revenues of $16,347,596 and 
$10,270,606, respectively. 

By Order No. PSC-93-0423-FOF-WS, issued March 23, 1933, the 
Commission approved an increaaie in the utility's final rates and 

September 15, 1993, pursuant to the provisions of Order No. PSC-93- 
0423-FOF-WS, Commission Staff approved the revised tariff sheets 
and t h e  utility proceeded to fmplement the final rates. On October 
8 ,  1993, Citrus County and Cypress and Oak Villages (COVA), now 
known aa Sugarmill Woods Civic Association (Sugarmill Woads) , f i l e d  
a Notice of Appeal of the  Final Order in the First D i s t r i c t  Court 
of ABpeal, That Notice wa8 amended to include the Commission a8 a 
party on October 12, 1993. On October 18, 1993, the utility filed 
a Motion to Vacate Automatic Stay. By Order No. PSC-93-1788-FOF- 
WS, issued December 14, 1993, the Comiaaion granted the utility's 
motion to vacate the automatic stay. The Order on Reconsideration, 
Order No. PSC-93-1598-FOF-WS, waa issued on ETovemher 2, 1993. bn 
November 19, 1993, the Office of Public Counsel ( O X )  filed i t a  
notice of appeal. 

On April 6, 1995, the Cmmissionfs decision in Order No. PSC- 
93-0423-FOF-WS was reuerned in part  and affirmed in part by the 

Utilities, Inc., 656 Sa. 2d 1307 (Fla. let  DCA 1995). A mandate 
was issued by the F i r s t  D i s t r i c t  Court of Appeal on July 13, 1995. 
SSU sought discretionary review by the Florida Supreme Court. The 
Canmission filed a Notice of Joinder and Adoption of SSU's B r i e f .  
an October 2 7 ,  1995, the Supreme Court denied jurisdiction. 

charges, basing the rates an a uniform rate structure. On 

Firat D i s t r i c t  Court of Appeal, Citrue Cou ntv v. $out hem St ate8 
. I  

On October 19, 1995, Order NO. PSC-95-1292-FOF-WS W ~ S  issued, 
Order Complying with Mandate, Requiring Refund, and Dieposing of 
Joint Petition. By that Order, the C o m i ~ s i o n .  ordered SSU to 
implement a modified stand alone rate structure, develop rates 
based m a water benchmark of $ 5 2 . 0 0  and a wastewater benchmark of 
$65-00, and to refund accordingly. 

On November 3, 1995, SSU t imdy  filed its  Motion f a r  
Reconsideration of Order No. PSC-95-1292-POF-WS. With the motion 
f o r  reconsideration, SSU f i l e d  a Request for O r a l  Argument. OPC, 
C i t r u e  County, Spring Hill Civic Asmciation (Spring Hill), and 
Sugarmill Woods Civic Aaeociation (Sugarmill Woods) E iled responses 
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to SSU'e motion. In 
Order No. PSC-95-1292-FOF-WS, the Commission noted this fact  and 
stated that it did not consider arguments made by Spring Rill. 
Accordingly, Staff has not specifically incorporated Spring Hill'H 
arguments in th is  reconmendation. However, Staff notes that the 
response filed by C i t r u s  County and Spring H i l l  i r ~  a j o i n t  
response. On November 15, 1995, Sugarmill Woods filed a Motion to 
S t r i k e  Affidavits of Forrest L. Ludsen and Scatt Vierima and 
Portions of Motion f o r  Reconsideration. On PJov@mber 2 7 ,  1995, SSV 
filed its Response to Sugarmill Woods' Motion to St r ike ,  SSU alao 
filed a Motian for  Leave to P i l e  R e p l y  and Propoaed Reply. On 
December 11, 1.995, OPC filed a Response in Opposition to SSU's 
Motion for Leave to File Reply. This recormendation addresses all 
of the outstanding pleadingm filed in this docket. 

Spring Hill is not a party in this docket. 

4 .  
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IRSUE L: Should SSU1s Request for Oral Argument be granted? 

REC-a TLOW; Yea, Oral argument should be permitted at t h e  
agenda conference, but argument should be limited to fifteen 
minutes f o r  each side. (JABER) 

BTAFS m u  YSZS : On November 3 ,  1995 (with its motion for 
reconsideration), SSU filed a Request for Oral Argument, wherein 
SSU requests that each s i d e  be granted no leee than 3 0  minutes f o r  
oral argument. SSU cites to Rules 25-22.058(1) and 25- 
22.060 (1) (f), Florida Administrative Code, in support of its 
request. SSU asserts that oral argument will assist the Commission 
in clarifying and understanding the factual and legal issues set  
forth in Order No. PSC-95-1292-FOF-WS. 

Recommendations which concern the appropriate actions the  
Cornmiasion should take on an order remanded by the Court have 
traditionally been noticed a63 llParties May Not Participate," the 
rationale being that the  proceeding involves a post-hearing 
decision, and participation should be limited to Comissioners and 
Staff. It would logically follow that participation on the 
Commission's consideration of a motion f a r  recanaideration af the 
Order addresaing the remand shauld alBo be limited in the same 
manner. However, in Docket No, 920188-TL, In re ; Armlication f o r  
p rate increase bv G TE Florida. Xnc., and in the instant carse, the 
Comml.asion heard oral argument from the parties. This case is 
unique and very complex. Accordingly, Staff believes that argument 
from all parties is appropriate in this instance. 

Rule 25-22.060(1) I f ) ,  Florida Administrative Code, provides 
that ora l  argument on a motion for reconsideration ehall be granted 
solely at the discretion of the Conmission. Staff recommends that 
the CornisElion grant SSU1s request for  oral argument. Staff 
recommends that the Cammission allow a11 parties to make the  oral 
argument at the  February 6 ,  1996, agenda conference. Further, 
Staff recomends that the  oral argument be limited to 15 minutea 
f o r  each s i d e ,  
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x s m  2 :  
Leave to Intervene? 

Should the Commission grant P u t n u  County's Petition f o r  

c- &TI-: No. Putnam County's Petition for Leave to 
Intenrene should be denied. (JABER) 

STWB APJALYSU: On November 2 7 ,  1995, Putnam County filed a 
Petition to Intervene, wherein it assertsl that it is entitled to 
participate in these proceedings because the  substantial intereats 
of a "great many of its citizens will be affected by the outcome of 
the proceeding and the  final decision of the Comission.fl Putnam 
County further assrerta that it is a customer of SSU and will be 
direc t ly  impacted by the ultimate decision made by the Camisaim. 
No party has filed a response to Putnam County's Petition to 
Intemene. 

The Commiasion'a rule regarding i n t e n e n t i o n ,  Rule 25-22.039, 
Florida Administrative Code, provides in pertinent par t  that 
permm,  other than the  original gartieEi to a panding proceeding, 
who have a substantial interest in t h e  proceeding, and who desire 
to become parties m y  petition the preeiding officer f o r  leave to 
intervene; but such petition for leave to intervene must be filed 
at leaet 5 days before the final hearing. Pursuant to Rule 2 5 -  
22.039, Florida AdmFniatrative Code, Putnam County's petition is 
not timely filed. 

The final hearing in this docket was held November 6, 1992. 
Putnam County's opportunity to participate in thisr proceeding has 
long expired. Furthemre, Staff has verified that P u t n a m  County 
itself haa not beers a customer of SSU since 2992. Staff 's 
recommendation for  thia issue is consistent with Qrder No. PSC-93- 
1598-FOF-WS, fsaued November 2, 1993, in this game docket. 3y that 
Order, the Comissian denied the peti t ionsj  to intewene f i l e d  by 
Sugarmill Manor, Inc. ,  Senator Brown-Waiter Spring R i l l  Civic 
Association, Inc,, Cypress Village Property Owncrs AsElociatian, 
Hernando County and Volusia County Council Members Giorno, McCoy 
and Northey, stating that: their petitions to intervene w e r e  iiled 
5 months or m o r e  after the final hearing. Accordingly, Staff 
recommends that Putnam County's petition to intervene be denied. 

3561 
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- 3  : 
Petition for ~ e a v e  to Intervene? 

Should the C m i e s i o n  grant The City of Keystone Heights' 

OBSMEWDATIW: No. Reyetone Heights' Petition for Leave to 
Intervene should be denied. (JABER) 

$ T U P  XLIPALYSIa: On January 22, 1996, Keystone Heights filed a 
Petition to Intervene, wherein it asserts that "a great many of its 
citizens will be affected by the m t c m e  of these proceedings and 
the final decision af the Cornissfon, including any appeals of such 
decision, concerning SouthawnlB rate structure." Like Putnam 
County, Keystone Heights fur ther  aaserts tha t  it is a customer of 
SSU and will be directly impacted by the ultimate decision made by 
the Comiesion. 

KeyEltone Heights, in recognizing that this rate case has 
already proceeded to final hearing, fu r the r  alleges tha t  the  recant 
decision by the Commirrgion to impose a modified gtand alone rate 
structure raiaes new iasues tha t  will have financial impacts on the 
City of Keystone Heights (both the city and the residents-- 
customers of SSU) . Staff  haa verified that the C i t y  is a water 
customer of SSU. The City cites to In re A d o o u n a r  
mild, 5 9 3  So. 2d 185, 190 CFla. 1992) and requests to htenrene to 
Becure i t s  right ta pursue an appeal of the Conmiasion's ultimate 
rate structure decieion. 

In fn re u t i o s  , the grandparents of an adopted child 
petitioned to intervene after a final judgment was entered, The 
Court held that the grandparents w e r e  entitled to notice ahd could 
intervene. u. at 1.89. In reaching its decision, the  Court stated 
that it Vnust emure that when courts  are deciding these i s m e a  in 
the  first instance, they have all of the pertinent information and 
apprupriate parties before t h e m .  11 U. 

There are very dietinct difference$ between Tn re Adon tion and 
the instant case. A caae on adoption in which a child's 
grandparenta did not receive notice of the adoption proceeding can 
hardly be compared to the ins tan t  caae. First, Keptone Heights, 
a151 well as Putnm County, received notice in Docket No. 92D199-WS 
and w e r e  afforded all eppoptunities to participate in the 
proceeding. Second, the main issue on appeal has always been rate 
structure; therefore, Keystone Heights' argument that new issues 
have been raised is without m e r i t .  The order on remand only 
requires t h e  utility to implement a dieferent rate structure based 
on the record in Docket NO. 920199-WS. Third, Keyatone Heights@ 
petition i s  not timely filed pursuant to Rule 25-22.039, Florida 
Administrative Code. As stated earlier, the final hearing in t h i s  

- 6 -  
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docket was held  in November of 1992. According to the Commission's 
rule, a petition for leave to in tewcns  must be f i l e d  at least five 
days before the final hearing. 

Far the reasons stated here and in the previous issue, Staff 
recornends that Keystone Heights' petition to intervene be denied. 

! I O  3563 
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ISmE 4 : Should Sugarmill Waods Civic Amociation's Motion to 
S t r i k e  Affidavits and Partions of Motion for Reconeideration be 
granted? 

-&TIOH: Sugarmill Wuods* motion as it relates to the 
request to strike affidavits should be granted. Sugarmill Moods' 
motion a8 it relates to the requeat to strike portionrs of the  
motion €or reconsideration Bhould be denied. (JABER) 

BTAFB ANAbYSZS : In its motion to strike, Sugarnil1 Woods requeste 
that the Conmission strike the portfone of SSUta motion for  
reconsideration that discuss the financial impact of Order No. PSC- 
95-1292-FOF-WS on SSU. Fur the r ,  Sugarmill Woods requests that t he  
Comission strike the affidavits of Forrest L. Ludsen and S c o t t  
V i e r h a  that are attached to SSUta motion. In support of ita 
motion, Sugarmill Woads states tha t  the financial impact of the 
refund order on SSU ia an inapprupriate basis for reconsideration, 
fs irrelevant to the refund iseua, and is presented only f o r  
sympathy. Further, Sugard l1  Woods asserts tha t  the affidavits do 
not constitute eewly discovered evidence or eviddnce that could not 
have been discovered prior  to the final hearing. &g, u, Roberto 
v. Allatate Insur- Co. , 457 So. 2d 1148 (Fla. 3rd DCA 1984). 

In response, SSU reiterates its requeBt to incorporate the 
affidavits i n t o  the record of Docket Mo. 920199-WS and statefii that 
Sugarmill Woods offers no relevant case law in support of its 
positions. It is SSU'e position t h a t  the Conmission's order f a i l s  
to address the financial impacts and the affidavits demonstrate 
what those impacts axe. 

The Cormnbsion's decision clearly rejecte, aB a matter of 
policy, the requeat to reopen the record f o r  additional evidence. 
% S U u ' s  request to incorporate the affidavits into the record of 
Docket No, 920199-WS i a  an attempt to reargue the Commission's 
decfaion in that regard. Since the affidavits are not part of t h E  
existing record, if the Conmiasion accepts the a%fldavits, i t  must 
allow t he  parties the opportunity to croes-examine on the 
affidavit@, thereby reopening the record for that purpose. A t  the  
September 12, 1995, Agenda Conference, the Cormiagfon engaged i n  
extensive discussion on this issue. Tn its Order, the CormlieElian 
specifically states: 

We will not reach the question of whether we can or 
cannot reopen the recard to address the court's @oncernt 
because as a matter of policy in t h i s  case, we €ind that 
the  record should not  he reopened. 

356 1 
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Order No. PSC-95-1292-FUF-WS at 4 .  

The Comission clearly chose to base its decision on what was 
already in the evidence presented in Docket,Na. 920199-W5, nothing 
more. In that regard, Staff r s c o m n d a  tha t  Sugarnil1 Wood8' 
mution to st r ike the affidavits attached to SSd's motion for  
reconaideratian be granted. 

However, Staff believes that t h e  Commission did consider and 
did find relevant the financial impact of the C o d s s i o n ' B  decision 
on SSU. Sugarmill Woocis is incorrect in that regard. SSV'a 
argumentfl in its motion regarding €inancia1 impact are relevant. 

After considering the ffmncial impact: of its deciaion Q I ~  SSU 
and the financial integrity of t h e  utility, the Comissiun rejected 
SSU's argumants and Staff'a primary recamebdatian which addreseed 
theae very same concerm, In rejecting those arguments, the 
Comissian found that SSU as~med the  risk when it chase to 
implement the uniform rate structure pending the canclwion of the 
appeal. Even Sugarmill Woods Htates, in i t a  respmwe, that "the 
discussion of financial impact addresses matters which are inherent 
in the refund order, not somth;Lilg that was overlooked or 
misapprehended by the Commission." Accordingly, Statff recommends 
that Sugarmill Woods' request to strike portions of SSU*s motion 
f o r  recanaideratian be denied. Whether SSU has met the 
reconsideration standard is a diffgrent issue which will be 
discussed in greater detail in the next issue. 
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ISSVg : Should SSW's Motion for  Reconsideration of Order No. PSC- 
95-1292-FOF-WS be granted? 

-ATIm : SSU's motion for reconaideratian shouldhe granted 
in part and denied. in part as set  forth below, (JABER, CHASE, 
RENDELL) 

8TAFF : Rule 25-22.060 (I), Florida Administrative Code, 
pernits a party who is adversely affected by an order of the 
Commission to file a motion f o r  reconsideration of tha t  order. The 
standard f o r  reconsideration is set  forth in Diamond Cab Co . of 
m i  v, Kinq, 146 So. 2d 889  ( F l a .  1962). In that case, the 
Flor ida Supreme Court stated that the purpose of a petition for 
rehearing ia merely to bring ta the attention of the trial court  or 
the administrative agency some point which it overlooked or failed 
to canaider when it rendered its order in the f irs t  instance, and 
it is not intended as a procedure for re-arguing the whole case 
merely because the los ing  party diaagrees with the judgment. 161. 
at 891. Tn o e W r  v B v' , 294 So. 2d 
315, 317 ( B l r a n t i n g  of a 
petition f o r  reconsideration should be based on specific factual 
wtters set f o r t h  in the record and susceptible to review. We have 
applied these standards in our  review of SSU's motion. 

By Order No. PSC-95-1292-FOF-WS, the Commission required SSU 
to calculate its final rates on a modified stand alone rate 
st ructure ,  make certain refunde, with interest, for  the period 
between the initial effective date of the uniform rate up to the 
date at which a new rate s t r u c t u r e  can be implemented, and adjust 
the final rates for eelected service areas to reflect  baae facility 
charges f o r  5 / 8  x 3/4 inch meters. SSU timely filed its Motion f o r  
Reconeideration on Hovmber 3, 1995. The partiee filed reapanses 
to SSU'S motion. 

In its Motion, SSU argues that 1) the Commission failed to 
properly exercise the diacration ik had folluwing t h e  Court's 
remand; 2) abursed its discretion by fafling to consider the 
financial impact of Order No. PSC-95-1292-FQF-W on SSU; 3 )  fai led 
to exercim its authority to i m g l e m e x l t  a u n i f o m  rate structure; 4 )  
erred in reducing base facility charges for Pine Ridge and 
Sugarmill Woods cuatomara; and 5) erred in requiring refunds and 
in te res t  on refunds. 

SSU citeB to miam ' Trail Tours, In c, Y, Railroad C o w  , 174 
So. 4 5 1  ( F l a .  1937) and states that following a remand the 

- 10 - 
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Commission has broad discretion to fashion remedies that will 
fairly protect  and accommodate the legitimate interests of all 
affected parties. SSU argues that it is incumbent upon t h e  
Cosnmisaion to return SSU to the status which it would have been 
entitled to a t ta in  had the rate structure determination in the 1993 
Final Order not bean required, Specifically, SSU argues that the 
Commission must permit SSU the opportunity to earn the final 
revenue requirements ordered by the Conmission and affirmed by the 
FirBt District Court of Appeal. & JIauvel1 v. Rot- D i s c  File 
Corn., 188 Sa. 28 E119 ( F l a .  1966) ; S t a t e  v. m L  Coast Rai3wav Co., 
176 Sa. 2d 514 (Pla. 1st DCA 1965), fur the principle that "an 
agency, like a court, can undo w h a t  is wrongfully done by virtue of 
its order." SSU aEsserts in its motion that Order No. PSC-95-1292- 
FOF-WS violates this principle by returning only t h e  customers 
whase rates were higher under uniform rates to the pre-appeal 
8tatu8 quo. 

SSU arguee3 that the Commission acted arbitrarily and 
capriciously by failing to exercise its discretion "fn a 
responsible and even-handed fashion. SSU believes that t h e  
Commission should have considered the financial impacte of Order 
No. PSG-95-1292-FOF-WS on SSU. SSU states  that the effect of that 
Order is to deprive SSU of the opportunity to recover the revenue 
requirement approved in the Final Order and upheld by the  Court, 
and further SSU is deprived of the opportunity to earn a fair rate 
of r e t u r n .  SSU asserts that the Commission's fundamental error  is 
that in th ia  case, it did not attempt to create a fair balance 
between the consumer, the regulated entity, and those interests 
that fall in between. See, u, Mesa Petroleum Co. v. PPC, 4 4 1  
F.Zd 182, 186 (5th C i r .  1971). 

In relation to the previous argument, SSU a l s o  alleges that 
the  Commissian has violated the Florida and U.S. Constitutions by 
unlawfully confiscating SSU'a property (revenue requirement) and 
denying SSU equal protection of the law. SSU assarta that the 
Refund Order denies SSU t h e  opportunity to secure a fair r e t u r n  an 
investment and the utility's financial integrity Fa materially 
impaired. As to equal protection, SSU asserts that the Refund 
Order explicitly precludes any corresponding remedy to SSU and its 
investors. 

In response, OPC aBserts that SSU'B filing is not a valid 
motion for  reconaideratian in spite of the citations to Diarnund m. OPC asrserts tha t  SSU does not  attempt to identify mistakes of 
law or fact; but rather, nSSU asaerts sumnarily that a result 
contrary to its intereat could only result from a mistake. * . . "  OPC 
fu r the r  asaerts that SSU's motion does not contain anything to show 

- 11 - 
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that the Commission was unaware of the consequences from the 
requirement to implement the  modified stand alone rate rstructure. 
OPC also poin ts  out  that SSU'B motion merely indicates disagreement 
with the  Commission's decision. With respect to alleged v i o l a t i m a  
of the Florida and U.S. Constitutions, OPC states t h a t  SSU has not 
demonstrated that  it did not have an opportunity to be heard or 
that it will not, through prospective rates, have a reasonable 
opportunity to earn a fair rate of return. Further, OPC cites tn 

co, , 105 Sa. 2d 839, 894 ( F l a .  1st 
DCA 1958) and states that a utility cannot Buffer a taking in the 
conatitutional seme while the  regulatory proceea, including an 
appeal of the Camirsaiaa's decision 1322338 its course. OPC alao 
cites to United weahone Ca. v. May -0, 345 So. 2d 648,  653 (Fla. 
1977), which states that " j u s t  campensation safeguarded by t he  
Fourteenth Amendment is a reasonable re turn on t he  value of the 
property used at the time that it is being used f o r  the public 
sesrvice. 

Sugarmill Woods agrees with  OPC and correctly points  out that 
the Carmiasion did discuss the utility's revenue requirement at the 
Agenda Conference and fn Order No* PSC-95-1292-FOF-WBS. As stated 
in the  previous issue, Sugarmill Wooda asserts that SSU's arguments 
regarding f inancia1 impact are improper and should be stricken. 
With respect to the taking and equal protection arguments, 
Sugarmill Woods states that those arguments should be disregarded 
as well because if SSU did not agree w i t h  the Commission's initial 
decision on uniform rates, it could have apgealed that Order or 
allowed the automatic stay to remain in effect. Citrua County 
adopts the POSitiQaS of QPC and Sugarmill Woods, 

Staff also agrees with OPC's analysie on t h i s  portion of the 
issue. SSU has not demonatrated tha t  t h e  Commission has made a 
mistake of fact or law in the remedy it Chose for addreseing the 
remand by t he  cour t .  In fact, the Conmission made its decision 
from t w o  options presented to it by its Statf f .  Staff notee that 
there were t w o  recamendations involving most of the issues in 
Staff's recommendation addressing the remand. After considering 
both recamendations and a f t e r  lengthy discussion w i t h  Staff and 
all of the parties, and t w u  agendas an the matter, the Commission 
made its decieion. Contrary to SSU's assertion, the  Commission did 
recognize that it had broad discretion in this matter and it chose 
t he  option t h a t  it did aEter rwiewing t h e  evidence in Docket No. 
920199-WS.  SSU does not agree with the option the Cwmnisaian 
chose. It is accurate to say that the Conmission fully considered 
every point of fact or law in making its decision to require SSU to 
implement the modified stand alone rate structure. 

* 12 - 



DOCKET NO. 920199-WS 
JANUARY 30, 1996 

The Commission clearly has recognized that SSU's revenue requirement waB not specifically at iesue on appeal. The 
Comiseicsn also recognized that SSU's revenue requirement should 
not be changed. By Order No. PSC-95-1292-FOF-WS, the Cmuniseiofl 
specifically stated that the "utility's revenue requirment was 
never challenged a8 a po in t  on appeal and it shall not be changed. 
Therefore, the approved rates shall be designed to produce t o t a l  
annual operating revenuea for all 127 system of $15,828,704 f o r  
water and $10,179,468 for wastewater." Order at 5 .  With respect 
to the utility's fiziancial integrity, the Commission at page 5 of 
the Order also stated '!We find that  this rate structure maintains 
the basic financial i n t eg r i ty  of each service area as expressed in 
rates, while at the same time, recognizes that the utility has 
consolidated various administrative operations to achieve 
ef f icfencies . 

In addressing SSU@s arguments regarding creating a fair 
balance between it and the customers, t h e  Commission stated the 
following: 

W e  believe that t he  utility cannot col lect  from the 
customera who have paid less under the  uniform rate 
structure than the new rate s t ructure  would allow. We 
find that such action would violate the prohibition 
againat retroactive ratemaking. &g Gulf Power Ca, Y, 

448 So. 2d 1024, 1027 ( F l a .  1984), which hold that 
"retroactive ratemaking OCCUES when new rates are applied 
to p r i o r  consumption." 

Cresse, 410 So. 2d 4 9 2  ( F l a .  19S21 and Cit jzene v. PSC, 

Order No. PSC-95-1292-FOF-WS at 7. 

Applying the piarnond Cab standard, Staff believes tha t  SSU hae 
not demonstrated that the Conmission has overlooked a poin t  of fact 
or law; accordingly, SSU's motion for reconsideration in this 
regard should be denied. 

Reoaen ins the Record 

SSU asserts that the Comisrsion erred in its failure to grant  
SSW'B request to reopen the recard f o r  the limited purpose of 
incorporating the record from Docket No. 930945-WS, the 
jurisdiction docket, wherein the Commission found that SSU's 
facilities and 3ahd constituted a single system. la that regard, 
SSU a ta tee  that  t he  Carmission is not hound to ignore the findings 
contained in the order on jurisdiction although SSU recognizes that 
the Corrrmission must not exercise jurisdiction under Section 
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367.171(7), Florida Statutea,  until the appeal i a  decided. In 
support of its argument to reupen the record to incorporate or take 

, 650 
E the 

new evidence, SSU cites to Air Products a nd Chm ica ls  v. I?= 
F.28 6 8 7 ,  699 (D.C. C i r .  1981) and Public Se mice C:am&mion D 
State of Ne w Pork v, FFC , 287 F.2d 143, 146 (D.C.  C i r .  1960). 

In ita responm, Sugarmill Wooda states t h a t  this issue was 
argued extensively at the September 12, 1995, Agenda Conference, 
and the Comissioa did not  overlook any po in t  of fact or law in 
this regard. Again, Staff believes that SSU is making the same 
argument it made at the September 12, 1995, Agenda Conference. 
SSU's arguments were rejected by the C m i e s i a n .  The Cornmiasion 
found that the evidence in Docket No. 920199-WS was eufficient to 
allow it to choose a different rate structure. The Commission 
fully considered this k e u e  and rejected t he  option of recrpening 
the record. S t a f f  notes that there were two different 
recormendations made on this issue by Staff and extensive arguments 
made on thirsr isteue by all parties. The Comisaion f u l l y  conaidered 
whether it should reopen the record. No point was overlooked. In 
fact, t he  Commission stated "we will not reach the question of 
whether we can or cannot reopen the record to address the court'e3 
concern, because a8 a matt er icv in this case, we find that 
the record should not be reopened." (emphasis added). The 
Commission could not have been any clearer in its decision. 
Accordingly, SSU's motion for reconsideration should be denied in 
this regard, 

Refunds 

SSU requeets that the Conmission rescind or eliminate any 
refund requirment. In the alternative, SSU requests that the 
Cammiasion allow it to recover the costs involved in making the 
refunds by allowing SSU to implement rate surcharges. In support 
af its request, SSU argues that d i rec t ing  refunds to s a  customers 
without offsetting the refund expense with comparable recoveriea 
from other  customers results in the overall revenues falling 
substantially below SSU's approved revenue requirements. Further, 
SSU asserts that the collection of the eurcharge would not 
conatitute retroactive ratamking because that this is a 
prospective rnechaniarn designed to recover extraordinary current 
expense. SSU i t i r  propaeing to apply a refund cost recovery charge 
prospectively based on its customers' future conmmption. 

SSU cites to "the law of the  caae" doctrine f o r  the 
proposition that the Commission lacked authority to require that 
refunds be made because the refunds will create a reduction in the 
revenue requirement. a, E.Q*, Hinnant. Inc. v. Snotts wood, 4 8 1  
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So. 2d 80, 82 ( F l a .  1st DCA 19861, which holds that the doctrine of 
the law of t h e  case requires adherence to the principle that 
questions af law decided on an appeal ta a cour t  of ultimate reaort 
must govern the calge in the same cour t  and the trial cour t  
throughout all stages of the proceeding 80 long a8 the facts on 
which the decidion was predicated continue to be the facts in the 
case. 

In its response regarding the surcharge, OPC asserts that SSU 
merely dieagrees with the Cornmiasion's end result and SSU does not  
identify a mistake that compels a different in te rpre ta t ion .  
Purther, OPC states that !!the law of the casem1 cannot dictate a 
result that is contrary to statutea and prevailing case law, i . e . ,  
retroactive ratemaking. In other words, retroactive ratemaking 
principles demand that rates cannot be inereaged for consumption 
during the pendency of the  appeal. 

In its motion, SSU makes a new request in an attempt to 
recover its perceived lose of revenue. S t a f f  believea that the 
request i# inappropriate for reconsideration. SSU's request ie 
contrary to t h e  Cornmiasion's finding that SSU assumed the r i sk  of 
making the refunds at the outcome of the appeal. The Commission 
has found that SSU has overcollected from some customere and 
therefore, a refund of those revenues is appropriate. To allow a 
surcharge is another  way of collecting the revenues in part from 
the same cuetomere entitled to a refund. SSU's request might not 
conatitute retroactive ratemaking in that it could legitimately be 
a prospective mechanism, but SSU's request is contrary to t he  
Commission's practice of not permitting t he  administrative coats of 
a refund to be borne by the ratepayers, See, i.e., the standard 
language used in rate case proceeding orders where t h e  Conmission 
statea: "in no instance should the maintenance and administrative 
costs asaociated with t he  refund be borne by the customers, These 
coats are the responsibility of, and should be borne by, the  
utility. II Orders NOEI. PSC-95-1605-FOF-SU, PSC-94-0245-FOF-WS and 
PSC-95-0474-FOF-WU. 

SSU is correct that some courts in some states  have upheld the 
implementation of surcharges, In 
-ll co. v. Rh. ode Ieland 358 A.2d 1 (R.I. 1976), the Fthode 
Island Supreme Court distinguished 80me of those casee. F o r  
example, where t he  court: has held that the revenuea collected by 
the utility, though superficially appearing to be recoupment for 
past losses, were in fact  deferred collections of presently 
effective rates, a surcharge may be appropriate. U. This cannot 
be analogous to the SSU situation. In the absence of Florida cases 
on the matter, and baaed on the Comissfonfs finding that SSU 
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assumed the r i s k  of a potential refund, the Commission should 
reject SSU's surcharge proposal. 

The utflity'a argument regarding "the law of the case" is 
tenuous First, the Commission did not change the  utility's 
revenue requirement. The Conmxisslan only ordered t h a t  a different 
rate structure be implemented. The Comirssion did recognize that 
t h e  change in the rate etmcture results in a decrease f o r  some 
customers and an increase for others. Prospectively, the  new rate 
s t ructure  should allow SSU to earn a fair rate of return. Second, 
since revenue requirement waar not a specific issue, the cour t  did 
not addrem it directly, 

In it8 August 31, 1995, recommdation, Staff presented the 
Conmission with numerous scenarios in the Primary Recommendation. 
The Commission fully considered those scenarios which ranged from: 
1) refunding the difference to those customers who overpaid under 
u n i € o m  rates and allowfng the utility to backbill those customers 
that paid too l i t t l e ;  2 )  refunding the  difference to thoae 
customers who overpaid but only allowing the utility to implement 
rate increases to those customers who underpaid on a proepective 
basie; and 3) applying the new rate structure prospectively, but 
not requiring a refund. The Commission may recall that P r i m a r y  
Staff recommended that the Conanissfon apprwe Option 3 discussed 
above. The C o d s s i o n  after extenaive diacumion and argument 
rejected P r i m a r y  Staff I s  recormendation and ordered the utility to 
refund with interest, far the period between the i n i t i a l  effective 
date of the uniform rate up to the date at which a new rate 
structure can be implemented. On this matter, the  Commission 
etated: 

This change in the rate structure results in a rate 
decrease for  some customers and a rate hcreaee for  
others. We believe that the utility cannot collect from 
the cugtomers who have paid less under the uniform rate 
S t r u c t u r e  than the new rate s t r u c t u r e  would allow. We 
find that such act ion w o u l d  violate the prohibition 
against retroactive ratemaking. 

Order No, PSC-1292-FOF-WS at 7. 

The Commission was very clear in its order on every point that 
waa considered. The Conmission believed that it w a s  within its 
discretion to order the refund, that SSU aesumed the risk of makipg 
the  refunds, and that the refund requirement did not violate the 
pr inc ip le  of retroactive ra temking.  The Comiesion aleo s ta ted  
that : 
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Upon reviewing the language from the Order Vacating the 
Stay and the transcripts of the Agenda Conference in 
which w e  voted on the utility's Motion to Vacate the 
Stay, we firid that  the utility accepted the r i s k  of 
implementing the rates. It is clear that we recagnized 
the need to secure t h e  revenue increase both aa a 
condition of vacating the stay and to insure funding the 
refunds in the event refunds w e r e  required, Having 
established a refund canditiua for  thqe revenues, we can 
order a refund without violating retroactive r a t m k i n q  - 
concepts, w d  Terne C ~ D E L ~ Y  v, Ma nn, 403 So. 
362 (Fla. 1981). 

The reconsideration e t a ~ a r d  cannot be used to make a new 
reweat, reargue a cas8 or to express diaagreement. Staff believes 
that the Conmimion did not overlook any point of fact or law. SSU 
has not damatratad  that the Cmtmimion has overlooked any point 
of fact in L t e  decision nor does SSZS cite to case law which 
indicates that the C o m n r i s s i e n  has made a miatake of law. 
Accordingly, Staff recornends that S.&U*s motion far  reconsideration 
be denied fn thirs regard. 

In its Motion f o r  Recansideration, the u t i l i t y  asmrts that 
the Conmission raised and resolved an i $ m e  that w w  never at issue 
on a p p a l  - -  that being the appropriateness of the 1-inch meter 
base facility charge (BPC) ratce for  Pine Ridge and Sugarmill Woods 
water cuBtomrs. A& discussed in Order No. PSC-95-1292-FOF-W, 
water customers on l-inch m@tcrB camprise approximately 8 5 %  and 89% 
of the Pine Ridge and Sugarmill Woad~ rwidential cwtomrs, 
respectively, In Order No. PSC-95-1292-POF-WSJ the Commission 
ordered that the l-inch meter BFC rates f o r  these customera be 
reduced to the 5 / 8  x 314 inch BFC rates under the approved modified 
stand-alone rate structure. 

According to the utility's motion., there was never an issue 
identified in t h e  r a t e  case ae to whether these customers Bhould be 
charged the BFC rate of the x 3/4 inch meter. Further, there 
w a ~ l  no d i s c u s s b n  of this matter in the Final Order and no finding 
made by the Carmission to place the 1-inch BFC at i s sue  f a r  these 
Barvice areas. Therefore, accurding to t h e  utility, no reasonable 
argument can be made k h a t  an adjustment to the l-inch meter BFC for 
these service arem is e i ther  required by, or falls within the 
scope of, the Comfssiah'e or&r and the couttv8 opinion. 
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In its resgonae to the Motion for Reconsideration, OPC states 
tha t  the utility did nothing in its motion to Eihow that the 
CammisBion overlooked relevant facts or law in reaching its 
decision on this matter. Sugarmill Woods takes no position on this 
i a m e .  

After reviewing SGU's motion and the record in this case, 
Staff agrees with the utility. This matter was raised hy Pine 
Ridge cuatorners at the final hearing in Docket Ha. 920199-WS and a 
late-filed exhibit was requested by the Conmission indicating the 
percentage of residential water customers with 1- inch meters at 
Pine Ridge and Sugarmill Woods. (TR 6 5 0 ,  653, 662, 670-1, 663, 
1838, EXH 126) The Staff recormendation in thiB docket Bated 
February 3 ,  1993, contains a discusaion of this matter; however, 
there wag no identified issue and no Commission vote on the 
appropriateness af the 1-inch meter BFC water rates far these two 
service areas. Therefore, these cuatarners have be- paying the 1 
inch BFC rates under the uniform rate atmcture.  Further, the 1 
inch BFC rate was not appealed and was not addressed in the  Caurt ' a  
opinion. 

The billing determinants that were used to calculate: rates 
referred to in Order No. PSC-95-32S2-FOF-WS w e r e  baaed on the 1- 
inch RFC being applicable to these t w o  service areab3. Therefare, 
the utility i r s  correct that a reduction in the BFC rates results in 
a revenue deficiency an an annual basis and would increase SSU's 
refund liability. 

For the above reasons, Staff recommends that t h e  Commission 

Commission'e~ decision to require the reduction of the 1-inch meter 
BFC water rate to the 5 / 8  x 3/4 inch BFC rate for  the Pine Ridge 
and Sugarmill Woods Bernice areas waa in er ror .  Customers in these 
sesvice areas with l-inch meterg should continue to pay the BFC 
applicable to that s i z e  meter. For paint of information, granting 
SSU's motion an this point does not require a recalculation of tho 
rates for  these senrice areah3. 

grant SSU'a motion for reconsideration in thia regard. The 
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ISSUE 6 :  
relates to the interest required on the refund? 

Should SSU's Motion f o r  Reconsideration be granted as it 

PRIMMZY RECWb!EMDATm : No, SSU's motion as it relates to the 
intereet on refunds should be denied, (JABER, CHASE) 

UTZBNATITIE 5U-A T'301y: Yes. SSU'e motion as it relates to 
the interest on refunds should be granted. F'urther, Staff 
recornends that the C o d s s i o n  modify Order No. PSC-95-1292-FOF-WS 
to reflect tha t  refunde should be made without interest. (JABER, 
CEASE) 

PRZMARY STAFF & N L  YSIS: In its motion, SSU requests that the 
Commission rescind t h E  requirement that SSU pay interest on 
refunds. In support of its request, SSU statee that under Rule 2 5 -  
30.360, Florida Admfnfstrative Code, the Comiss ion  has discretion 
not to require the  payment of interest in an appropriate case. SSU 
assert# that when the C m i s a i o n  requires a utility to pay interest 
on refunds, such action is based on the notion that the utility had 
the use of " e x c e s ~ "  customer funds. SSU asserts that in this 
instance, neither the Cammission nor any ather party has ever 
claimed or demonatrated that SSU has collected more revenues than 
was authorized in the 1993 Final Order. Further, SSU asplerts that 
it was merely a "atakehoXderI1 in this case; i t  was the Comission 
that impoaed its own uniform rate s t ruc tu re .  

In i t e  r~sponse, OPC Btates that Rule 25-22.061{4), Florida 
Administrative Code, addreaging stays and vacation of stays, allows 
the Comissian to B e t  the rate of interest "in the event, the 
Court's deciaion requires a refund to cuatomera." OPC Btates that 
the C o m i ~ a i m  understands that refunds should be made from 
reverlues collected by the utility during the pendency of the 
appeal, not from surchargea imposed at a later date. Sugarnil1 
Woods ci tes  to Mann v. Thornusan, 118 So. 2d 112 ( F l a .  1st DCA 
1960), and states  that interest on funds paid under an erroneous 
judgment is an essential aspect of restitution. 

First, OPC's reference to Rule 25-22.061(4), Florida 
Administrative Code, is not applicable to thils argument because the 
Commission did not set the interest rate in ita Order Vacating 
Stay. Second, arguably, the  interest section of Rule 25-30.360, 
Florida Administrative Code, Bounds discretionary. Rule 2 5 -  
30.360 (11, Florida Administrative Code, states  that  11a13. refunds 
ordered by the Comission shall be made in accordance with the 

Comi~ .a ioa .~  (emphasis added) Further, Rule 2530.360 ( 4 )  (a) , 
Florida Adminfetrative Code, states  that: 

provisions of this R u l e ,  unlesa Otherw- bv rn 
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[ i ] n  t h e  case of refunda which t h e  Commission orders to 
be made with interest, the average monthly interest rate 
until refund is posted to the customer's account ahall be 
baaed on t h e  30 day comercia1 paper rate f o r  high grade, 
unsecured notes so ld  through dealers by major corporation 
in multiplee of $1,000 as regularly published in the Wall 
Street Journal. 

Assuming arguendo that t h e  CoIormission did  have some digcretion 
in ordering that refunds be made without  interest, the fact that it 
did not exercise that discretion does not mean t h a t  the Commission 
has made a mistake of fact or law. 

The i n t e r e a t  requirement recognizes the time value of money 
and the time value of the refund manias should be recognized and 
passed to the customers along with the refund. Thia ie 
longstanding Comiaaion practice. m, Order No. 20474, isaued 
December 20, 1988, in Docket No. 880606-WE: JJ$ re: C ~ m l a  int bv 

Iac. 
CT refund far aveqaymentn in Palm B each Countv In that 

proceeding, the Conmission after reviewing a request similar to 
SSU's stated: 

m a C o . n s t  mado W brchsEs; Ut ilitv Svs taw. 

Rule 25-30.360, Florida Administrative Code, the  
Comiseion's rule on refunds for  water and sewer 
utilitieB contains a provision regarding interest. It is 
the Commissionrs policy to require refunds with interest 
in recognition of the t i m e  value of t h e  Custorner'B money 
when it was in the utility's hands. 

Order No. 20474 at 3 .  

In consideration of the foregoing, Staff believes that SSU has 
not demonstrated that the Conmission has made a rniatake of fact or 

Conanissian'a interpretation of Rule 25-30.360, Florida 
A d m i a i g t t r a t i v e  Code, i~ consistent with longstanding Cormissfom 
practice.  Accordingly, Staff recornends that SSU'S motion fbr 
reconsideration be denied in this regard. 

law by requiring that refunda be made with interest .  The 

ALTERHAT IVE STAFT BEJBL'YSIS : AB mentioned in the primary staff 
analysis, Staff believes that the intereat  section of Rule 25- 
30.360(1), Florida Administrative Code, Ps discretionary. This 
poin t  w m  never addressed aB an option in Staff's recommendation, 
by the parties, or by the Conmission at either Agenda Conferences. 

Staff agrees with the utility's assertion that neither the 



Commission nor t h e  Court has found that SSU has collected m o r e  
revenues than was authorized in the 1993 F i n a l  Order. In fact, on 
several occasions fn the Order, the Commission states  that the 
utility's revenue requirement was not specifically challenged on 
appeal and it should not be changed. m i c a l l y ,  a requirement f o r  
a utility to gay interest on refunde is baaed on the notion that 
the utility had the  use of excess customer funds. This case is 
unuaual in that the refund is required as a result of a change in 
rate structure, not revenue requirement. The Court rsj ected the 
Conmission's decision on the utility's rate s t ruc tu re  not the 
averall revenue requirement. For that reason, one could argue tha t  
Section 3 6 7 . 0 3 1 ( 6 ) ,  Florida Statutes,  which requires a refund with 
interest f o r  ''such portion of the increased rates which are found 
not to he juetified . . . ' I  does not apply with respect to interest. 

Therefore, Staff balievee that the Commiasion did overlook i t a  
discretion to order refunds without requiring that refunds be made 
with interest. Accordingly, us ing  the Dbmond C& standard, it 
appears t ha t  the Carnmlzlsion f a i l e d  to con$ider t he  discretionary 
nature of the  interest  provision found fn Rule 25-30.360, Florida 
administrative Code, when it rendered its order. Therefore, Staff 
recornends that SSU*p3 motion for reconsideration be granted in this 
regard. Further, due to the unique circumatances of this cam, 
Staff recomenda tha t  the Commission modify Order No. PSC-95-1292- 
FOF-WS to reflect that refunds should be made without intereat. 
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ISSUE 7 :  Should 8SU*s Motion f o r  Leave to F i l e  Reply be granted? 

-ATION: No. SSU's Motion f o r  Leave to P i l e  Reply should 
be denied. (JABER) 

STAPP JWALYSTS: On November 2 7 ,  1995, SSU filed a Motion f o r  Leave 
to F i l e  Reply, along w i t h  its proposed reply. In support thereof, 
SSU asserts that the responses raise and rely upon matters neither 
considered nor discussed in O r d e r  No. PSC-85-1292-FOF-WS, that 
these matters could not have been anticipated and discusaed i n  
SSU's motion Ear reconsideration, and that as the party having the 
ultimate burden of perauasion an the relief requested in the  
pending motion, and given the uniqueness of these issues, SSU 
should be afforded a full and fair opportunity to rely on mattera 
raised in opposition of the motian €or reconsideration. 

On December 11, 1995, OPC filed a Response in Opposition to 
SSU's Motion €or Leave to F i l e  Reply and Proposed Reply, wherein it 
asserts that SGU's motion for leave to f i l e  its reply should be 
denied. OPC asserts that although SSU c f t e a  to Rule 25-21  037 ( 2 ) ,  
Florida Administrative Code, in support of its filing, that Rule is 
found in the Commiseion's prehearing procedures and it does not 
allow f o r  the filing of replies. The Commfssion's post hearing 
procedures only catemplate the filing of a motion f o r  
reconsideration, a motion to impose a stay, or a motion to vacate 
an automatic stay. 

Staef agrees with OPC. Rule 2 5 4 2 , 0 3 7  (21, Florida 
Administrative Code, provides that motions may be filed in 
opposition to the proceeding, or for other purposes during the  
proceeding. This rule is indeed in the prehcaring section and even 
so, the  Rule does not  allow parties to file a reply to a reapome. 
Further, Rule 25-22.060, Florida Administrative Code, on 
reconsideration, allows a party who is adversely affected to file 
a motion for  reconsideration and a party m a y  file a response to 
that motion. The Rule clearly does not allow parties to f i l e  a 
reply to a response to a motion for  reconsideration. The pleading 
cycle muet stop at a reasonable point and t he  rule reflects that, 
Accordingly, Staff  recornends that SSU's motfon for leave to file 
its reply be denied. 
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ISSUE a : Should Docket No. 920199-WS be closed? 

EECOMMEWATZW: Y e s .  The docket should be closed administratively 
after the order disposing of reconsideration has heen irjsued, upon 
Staff's verification that the refunda have been Made, and after a l l  
o t h e r  requirements of Order No. PSC-95-1292-FOF-WS have been met. 
(JA3ER) 

m F  mALYSIS:  O r d e r  No. PSC-95-1292-FOF-WS required S S U t a  make 
refunds with interest for  the time Bpecified in t he  Order. The 
docket shauld be closed administratively after the order dfBposing 
of reconsideration has been imued,  upon Staffls verification t h a t  
the refunds have been made, and after all o the r  requirements of 
Order No. PSC-95-1292-FOF-WS have been met .  
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