
TURKEY CREEK, INC. AND FAMILY 
DINER, INC., 

IN THE CIRCUIT COURT OF THE 
EIGHTH JUDICIAL CIRCUIT IN AND 
FOR ALACHUA COUNTY, FLORIDA. 

CASE NO. 95-3065-CA 

Plaintiffs, 

vs . 
FLORIDA PUBLIC SERVICE COMMISSION - 

Defendant, 
/ 

DEFENDANT, FLORIDA PUBLIC SERVICE COMMISSION'S 
MEMOF!ANDUM OF LAW IN SUPPORT OF ITS MOTION TO DISMISS 

Defendant, Florida Public Service Commission (PSC or 

Commission), respectfully submits it Memorandum of Law in Support 

of its Motion to Dismiss and Request for Attorney's Fees. 

STATEMENT OF FACTS 

On June 30, 1992, the Board of County Commissioners of Alachua 

County adopted a resolution pursuant to Section 367.171, Florida 

Statutes, declaring that, as of June 30, 1992, the water and 

wastewater utilities in that County shall become subject tD the 

provisions of Chapter 367, Florida Statutes. This resolution gave 

jurisdiction over rates and charges of water and wastewater 

utilities in Alachua County to the Commission. The resolution was 

acknowledged by the Commission on September 9, 1992, by Order No. 

PSC-92-0964-FOF-WS. 
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Turkey Creek, Inc., and Family Diner, Inc., are Florida 

corporations and did business as Turkey Creek Utilities (Turkey 

Creek), a Class C utility in Alachua County providing water and 

wastewater services to approximately 300 residential and general 

service customers within the Turkey Creek development. 

On October 26, 1992, Turkey Creek Utilities (Turkey Cree%) 

filed an application for water and wastewater certificates under 

grandfather rights pursuant to Section 367.171, Florida Statutes, 

to provide service in Alachua County. In response to that 

application, the Commission issued Order No. PSC-93-0229-FOF-WS. 

By proposed agency action (PAA) Order No. PSC-93-0229-FOF-WS, 

issued February 10, 1993, the Commission proposed to grant Turkey 

Creek, Inc. and Family Diner, Inc. d/b/a Turkey Creek Utilities 

(Turkey Creek) water certificate No. 550-W and wastewater 

certificate No. 480-S. The Commission also determined that the 

appropriate rates for Turkey Creek were those rates it was charging 

on June 30, 1992, the date the Commission received jurisdiction in 

Alachua County. Also, the Commission determined that Turkey Creek 

had violated Sections 367.081 and 367.171, Florida Statutes, and 

Rule 25-30.035, Florida Administrative Code, by raising its rates 

in September of 1992, and November of 1992. The Commission, 

therefore, directed Turkey Creek to cease collection of the 

unauthorized rates and make a refund. Subsequently, on March 4 ,  
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Furthermore, by PAA Order No. PSC-93-0816-FOF-WS, issued May 

27, 1993, this Commission required discontinuance of a charge for 

public fire protection, a reduction in certain miscellaneous 

service charges, a refund of accrued interest, the installation of 

irrigation meters, the replacement of certain residential meters, 

and a revision of the service application. On June 17, 1993, ' 

Turkey Creek filed a timely protest of PAA Order No. PSC-93-0816- 

FOF-WS. 

orders, an administrative hearing was set for November 3, 1993. 

As a result of Turkey Creek's timely filed protest to both 

Pending the outcome of the November 3rd hearing, by Order No. 

PSC-93-1090-FOF-WS, issued July 27, 1993, the Commission ordered 

the utility to hold the difference between its current charges and 

the charges approved in Order No. PSC-93-0816-FOF-WS subject to 

refund in order to protect all parties. That order also stated 

that the utility (Turkey Creek) would be responsible for the refund 

of any monthly service rates and charges ultimately determined t,o 

be in excess of those legally in effect on the date the Commission 

received jurisdiction. The Commission also ordered the utility to 

provide by August 27, 1993, a bond, letter of credit or escrow 

agreement to guarantee the funds collected subject to refund. 

However, before that hearing could take place, the City of 

Alachua purchased Turkey Creek, and began operating the utility 

effective September 23, 1993. Subsequently, on October 20, 1993, 

the utility filed a Notice Dismissing Petitions Protesting Orders 

Nos. PSC-93-0229-FOF-WS and PSC-93-0816-FOF-WS. 
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effective September 23, 1993. Subsequently, on October 20, 1993, 

the utility filed a Notice Dismissing Petitions Protesting Orders 

Nos. PSC-93-0229-FOF-WS and PSC-93-0816-FOF-WS. 

Because of the utility's October 20, 1993, filing of a Notice 

Dismissing Petitions and the fact that no other protests to the 

orders were filed, the Commission issued Order No. PSC-93-1769-FOF- 

WS, on December 9, 1993, which revived Orders Nos. PSC-93-0229-FOF- 

WS, issued February 10, 1993, and PSC-93-0816-FOF-WS, issued May 

27, 1993, and made them final and effective. 

Order No. 93-1769-FOF-WS specifically required Turkey Creek to 

refund all monies collected in excess of the rates and charges 

approved in Orders Nos. PSC-93-0229-FOF-WS and PSC-93-0816-FOF-WS, 

and to pay the interest that had accrued from the collection of the 

charges to the date of the refunds, calculated in accordance with 

Rule 25-30.360, Florida Administrative Code. The refunds were to 

be made on a per customer basis, and were to be accomplished within 

ninety days from the issuance date of the order with reports as 

required by Rule 25-30.360, Florida Administrative Code. 

On January 6, 1994, Turkey Creek appealed Order No. PSC-93- 

1769-FOF-WS to the First District Court of Appeal. The appeal was 

assigned Case No. 94-64. In its initial brief, Turkey Creek stated 

the issue on appeal to be as follows: 

The Orders From Which The Utility Appealed Are 
Impermissible Deviations From The Public 
Service Commission's Officially Stated Policy 
And Practice, And They Should Be Reversed. 
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On March 27, 1995 ,  the First District Court of Appeal affirmed 

the Commission's orders. Mandate was subsequently issued on April 

12,  1995 .  Turkey Creek, Inc., and Family Diner, Inc., then, on 

September 19,  1995 ,  served their Summons and a copy of this 

Complaint For Declaratory Relief on the Commission. The Commission 

responded by filing its Motion to Dismiss and Request for 

Attorney's Fees. 

ARGUMENT 

I. THE COURT IS WITHOUT JURISDICTION TO REVIEW THE COMMISSION'S 
ORDERS REQUIRING A REFUND AND SHOULD DISMISS THE ACTION FOR 

* LACK OF SUBJECT MATTER JURISDICTION 

The Commission is a governmental agency created by the Florida 

Legislature as set forth in Chapter 350,  Florida Statutes. The 

Commission is an arm of the legislative branch of government. 

Pursuant to Section 3 6 7 . 0 1 1 ( 2 ) ,  Florida Statutes, the legislature 

has invested the Commission with "exclusive jurisdiction over each 

utility with respect to its authority, service, and rates." 

Section 3 6 7 . 0 1 1 ( 4 ) ,  Florida Statutes, states, "This chapter shall 

supersede all other laws on the same subject,.and subsequent - 

inconsistent laws shall supersede this chapter only to the extent . 

that they do so by express reference. This chapter shall not 

impair or take away vested rights other than procedural rights or 

benefits." Pursuant to Article I, Section 3 ( b )  ( 2 1 ,  of the State 

Constitution and Section 350 .128  (1) , Florida Statutes, the First 
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Fla. Const., those actions are reviewed by the Florida Supreme 

Court). 

The Commission is authorized to regulate the rates, terms and 

conditions of water and wastewater service as well as the 

operations inherent in the provision of such service. See, e.g., 

Sections 367.081, 367.111 and 367.121, Florida Statutes. The 

authority for establishing rates and charges for a water and 

wastewater utility by this Commission is specifically set forth in 

Section 367.081(1), Florida Statutes. The actions' of the 

Commission set forth in Order No. PSC-93-1769-FOF-WS, requiring an 

adjustment of the rates and a refund, were and are within the 

Commission's jurisdiction. 

In the case of Hill TOD DeveloDers v. Holiday Pines Services, 

478 So. 2d 368, 371 (Fla. 2d DCA 1985), the Second District 

discussed the "preemption doctrinell and concluded as follows: 

[Tlhe power and authority of the PSC [Commission] are 
preemptive. It is plain beyond any doubt that in 
formulating Chapter 367, the Legislature desired 
exclusive jurisdiction to rest with the PSC to regulate 
utilities . . . and to fix charges for service 
availability. . . . (Emphasis added) 
In Hill TOD, at 371, the Second District referred to the 

of Richter v. Florida Power CorDoration, 366 So. 2d 798 (Fla 

DCA 1979). The Second District, in Richter, at 799, stated: 

case 

. 2d 

The decisional law of Florida attests to the 
comprehensive character of the PSC's authority in the 
field of utility regulation.3 See, e.g., Storev v. Mayo, 
217 So. 2d 304 (Fla. 1968). (Footnote omitted) 
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The decisional law of Florida attests to the 
comprehensive character of the PSC's authority in the 
field of utility regulation.3 See, e.g., Storev v. Mavo, 
217 So. 2d 304 (Fla. 1968). (Footnote omitted) 

In view of the Commission's exclusive jurisdiction in the 

regulation of water and wastewater utilities, the Commission 

respectfully states that this Court is 'without jurisdiction to 

consider the Commission's decision in Order No. PSC-93-1769-FOF-WS. 

Where the Commission has jurisdicEion to issue an order, the 

Circuit Court has no jurisdiction to conduct further proceedings. 

Public Service Commission v. Fuller, 551 So.2d 1210 (Fla; 1989). 

Moreover, neither general law nor the Constitution provide a 

Circuit Court with concurrent or cumulative power of direct review 

of Commission actions. Fuller, at 1213. 

In addition, in Florida Public Service Commission v. Brvson, 

569 So.2d 1253 (Fla. 1990), the Court held that the Commission must 

be allowed to act when it has at least a colorable claim that the 

matter under consideration falls within its exclusive jurisdiction 

as defined by statute. Brvson, at 1255. If the Commission is 

alleged to act without jurisdiction, it is the duty of the 

appellate court to review the allegation and correct the 

Commission's error, if any. Id., at 1255. Therefore, while the 

defense of lack of subject matter jurisdiction may be raised at any 

time (see, Hill TOD DeveloDers; and DeDartment of Health and 
Rehabilitative Services v. Schreiber, 561 So. 2d 1236 (Fla. 4th DCA 

1990)), the Florida Supreme Court, in the Brvson case, has 
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determined that it is the duty of the appellate courts and not the 

circuit courts to correct any such error. In Case No. 94-64, the 

First District Court of Appeal specifically reviewed and, finding 

no error, affirmed Order No. PSC-93-1769-FOF-WS. It is clear that 

Turkey Creek is seeking a second judicial determination on the 

validity of Order No. PSC-93-1769-FOF-WS (see paragraph 6 of izs 

complaint) and the First District has already issued its mandate 

upholding the Commission's action. 

This case is procedurally similar to State of Florida. Public 

Service Commission v. Lindahl, 613 So.2d 63 (Fla. 2d DCA 1993). In 

Lindahl, the Commission entered an order approving a rate increase 

for water and wastewater service. Certain residents filed a class 

action against the utility and requested the Circuit Court enjoin 

the utility from collecting the new rates. The Circuit Court 

entered the injunction and the Commission appealed. The Second 

District Court of Appeal held that a circuit court did not have 

jurisdiction to issue an emergency temporary injunction to prevent 

the collection of Commission-approved rates. The Second District 

went on to say: "we again face judicial interference with the 

regulatory function, and, as we did in Hill Tor, DeveloDers', 

condemn the trial court's intrusion into the PSC's statutorily 

delegated responsibility.ll Lindahl, at 64. 

'Hill Top Developers v. Holiday Pines Services, 478 So.2d 368 (Fla. 2DCA 
1 9 8 5 ) .  
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Likewise, this honorable Court lacks the authority to consider 

the plaintiffs' Complaint for Declaratory Relief as the Commission 

has exclusive jurisdiction over the rates and charges of a water 

and wastewater utility, and any appeal of such decision must go to 

the First District. Turkey Creek did in fact appeal and has lost I 

on appeal. The Commission respectfully states that for the Circuit 

Court to proceed in this case would be the same judicial 

overreaching disapproved of in Brvson, Lindahl and Hill TOR 

DeveloDers. 

Based on this Court's lack of jurisdiction to proceed in this 

matter, the Commission respectfully asks that this Court enter an 

order dismissing the Plaintiff's Complaint for Declaratory Relief. 

11. THIS ACTION IS BARRED BY THE PRINCIPLES OF RES JUDICATA AND 

COLLATERAL ESTOPPEL 

This action is barred by the principles of res judicata and 

collateral estoppel in that the issues in this suit have already 

been decided or could have been decided in the case of Turkey 

Creek, Inc. and Family Diner, Inc. d/b/a Turkey Creek Utilities v. 

Florida Public Service Commission, 652 So. 2d 822 (Fla. 1st DCA 

1995). 

As stated above, the Plaintiffs appealed Order No. PSC-93- 

1769-FOF-WS to the First District Court of Appeal (see attached 

certified copy of a Notice of Administrative Appeal). This appeal 

was assigned Case No. 94-64. By Order dated March 27, 1995, the 
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First District affirmed the Commissionls order. Despite losing 

this appeal, the Plaintiffs have now filed this Complaint for 

Declaratory Relief. 

In I.A. Durbin. Inc. v. Jefferson National Bank, 793 F.2d 1541 

(11th Cir. 1986), the 11th Circuit both defined the doctrines of 

res judicata and collateral estoppel, and set out the elements 

necessary in order for these doctrines to apply. That court, at 

1549, stated: 

Res judicata or claim Dreclusion refers to the 
preclusive effect of a iudment in foreclosing 
relitisation of matters that were litigated or 
could have been litisated in an earlier suit. 
See, e.s., Misra v. Warren Citv School 
District Board of Education, 465 U.S. 75, 77 
n. 1, 104 S.Ct. 892, 894 n. 1, 79 L.Ed.2d 56 
(1984) ; Interstate PiDe Maintenance. Inc. v. 
FMC Corx)., 775 F.2d 1495, 1497 (11th Cir. 
1985). In order for the doctrine of res 
judicata to bar a subsequent suit, four 
elements must be present: (1) there must be a 
final judgment on the merits, (2) the decision 
must be rendered by a court of competent 
jurisdiction, (3) the parties, or those in 
privity with them, must be identical in both 
suits; and (4) the same cause of action must 
be involved in both cases. See, e.s., Harte 
v. Yamaha-Parts Distributors. Inc., 787 F.2d 
1468, 1470 (11th Cir. 1986); Rav v. Tennessee 
Vallev Authoritv, 677 F.2d 813, 821 (11th Cir. 
1982), cert. denied, 459 U.S; 1147, 103 S. Ct. 
788, 74 L.Ed.2d 994 (193). 

* * * * *  
The principal test for determining whether the 
causes of action are the same is whether the 
primary right and duty are the same in each 
case. See, e.s ., &y, 677 F.2d at 821; White 
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v. World Finance of Meridian, Inc., 653 F.2d 
147, 150 (5th Cir. Unit A 1981). In 
determining whether the causes of action are 
the same, a court must compare the substance 
of the actions, not their form. See, e.q., 
White, 653 F.2d at 150. (e.s.) (footnote 
omitted) 

In order for collater81 estoppel (defined as issue 

preclusion), to be applicable, the 11th Circuit, in GreenDlatt v. 

Drexel Burnham Lambert, Inc., 763 F.2d 1352, 1360 (11th Cir. 1985) 

and I.A. Durbin, at 1549, determined that the following 

prerequisites must be present. 

(1) The issue at stake must be identical to 
the one involved in the prior litigation; (2) 
the issue must have been actually litigated in 
the prior suit; (3) the determination of the 
issue in the prior litigation must have been a 
critical and necessary part of the judgment in 
that action; and (4) the party against whom 
the earlier decision is asserted must have had 
a full and fair opportunity to litigate the 
issue in the earlier proceeding. 

t 

There is no question that the issue in the appeal was the 

validity of Order No. PSC-93-1769-FOF-WS, that the appeal was taken 

to its final conclusion, and that the subject order was upheld. 

Therefore the issue has been litigated and there has been a final 

judgment rendered by a court of competent jurisdiction. 

Therefore, the Commission would assert that all the 

requirements for res judicata are satisfied, and this suit should 

be dismissed. 

However, even if this were not so, the doctrine of collateral 
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estoppel would still apply. The parties are raising the exact same 

issue as the one involved in the prior litigation and the issue was 

litigated in that prior litigation. Also, the question of the 

validity of Order No. PSC-93-1769-FOF-WS was the purpose of the 

appeal, and the Plaintiffs had a full and fair opportunity to 

litigate the issue in the earlier proceeding. 

Although distinct from res judicata, the related doctrines of 

the prohibition against splitting of causes of action and the 

requirement for an election of remedies are applicable. 

in Florida Patient's ComDensation Fund v. St. Paul Fire and Marine 

The court 

Ins. Co., 535 So. 2d 335, 338 (Fla. 4th DCA 19881, stated: 

[OI ne cannot revisit the same transaction or 
occurrence, already adjudicated between the 
same parties, by resort to a new legal theory 
in a separate law suit. To do so, is an 
impermissible splitting of causes of action. 

See also, Shaver v. F.W. Woolworth Co., 840 F.2d 1361 (7th Cir. 

1988); and HaDhey v. Linn County, 924 F.2d 1512 (9th Cir. 1991). 

Therefore, the First District Court of Appeal has already considred 

the validity of Order No. PSC-93-1769-FOF-WS, and the Plaintiffs 

should not again be allowed to contest the validity of that order. 

111. PURSUANT TO SECTION 57.105(1), FLORIDA STATUTES, THE COURT 
SHOULD AWARD ATTORNEY'S FEES AS THERE IS A COMPLETE ABSENCE OF 
A JUSTICIABLE ISSUE OF EITHER L A W  OR FACT 

Section 57.105(1), Florida Statutes, provides as follows: 

(1) The court shall award a reasonable attorney's fee to 
be paid to the prevailing party in equal amounts by the 
losing party and the losing party's attorney in any civil 
action in which the court finds that there was a complete 
absence of a justiciable issue of either law or fact 
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raised by the complaint or defense of the losing party; 
provided however, that the losing party's attorney is not 
personally responsible if he has acted in good faith, 
based on the representations of his client. If the court 
finds that there was a complete absence of a justiciable 
issue of either law or fact raised by the defense, the 
court shall also award prejudgment interest. 

In the case of Castaway Lounge of Bay County. Inc. v. Reid, 

411 So.2d 282, 284 (Fla. 1st DCA 1982), the First District 

considered the purpose of this section and stated: - .  
We believe the statute was intended to penalize 
stonewallers and foot-draggers alike. . . . Potential 
litigants and their counsel must realize that serious 
thought should precede the pursuit of what later may:be 
deemed to be an irresponsible and frivolous claim. . . . 
The policy is not to cast a chilling effect upon use of 
the court system but only to discourage unwarranted 
controversy. 

In the case at bar, the Plaintiffs contested the orders of the 

Commission and knew that any appeal of a Commission decision 

related to water and wastewater utilities must be made to the First 

District Court of Appeal. Plaintiffs, in fact, took such an 

appeal. Having lost that appeal, they still refuse to comply with 

the First District Court's decision and make the refunds required 

by the order they appealed (see paragraphs 6 and 7 of the 

Complaint). 

This appears to be exactly the case that the Legislature.and 

the District Court in Castaway Lounse had in mind. The Plaintiffs 

have had their day in court and lost. They are now just ttfoot- 

dragging" and ltstonewa1lingtt the Commission. 
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The Plaintiffs state in paragraph 5 of the complaint, that 

they sold the utility in September of 1993. That has never been in 

dispute and was known when they filed their notice of appeal of 

Order No. PSC-93-1769-FOF-WS on January 6, 1994, many months after 

the sale, and the First District still affirmed the Commission's - 
order on March 27, 1995. 

The Hill Tor, DeveloRers case, the Richter case, and the 

Lindahl case, all cited above, are applicable, and, in Lindahl, at 

64, the Second District Court reaffirmed the Hill Tor, DeveloDers 

case, and stated: 

To preserve the legislature's allocation of 
jurisdictional authority between the administrative 
agency and the general equitable power of the circuit 
courts, we cautioned the bench against "judicial 
incursion into the province of the agency." Hill Tor, 
Developers, 478 So. 2d at 371. We again face judicial 
interference with the regulatory function, and, as we did 
in Hill Tor, DeveloDers, condemn the trial court's 
intrusion into the PSC's statutorily delegated 
responsibility. 

The courts have repeatedly stated that it was improper for the 

circuit courts to interfere with the exclusive jurisdiction of the 

Commission, and yet, that is what the Plaintiffs seek. 

As stated in the Motion to Dismiss portion of this memorandum, 

neither general law nor the Constitution provide a circuit court 

with concurrent or cumulative power of direct review of Commission 

actions. Public Service Commission v. Fuller, 551 So. 2d 1210, 

1213 (Fla. 1989). 
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Based on all the above, there is a complete absence of a 

justiciable issue of either law or fact, and Section 57.105, 

Florida Statutes, requires the award of reasonable attorney’s fees. 

WHEREFORE, the Defendant, Florida Public Service Commission, 

requests that this Court dismiss Plaintiffs’ complaint based on the 

lack of subject matter jurisdiction, and award attorney’s fees and ’ 

costs. .t‘ ’ 
Respectfully submitted, this , day O f L O  ’>’”’; 1 L i  4: 1’1 7; , 1996. 

Ralph R. daeger, Senlor Attorney 
Florida dar No. 3265’34 
Robert Vandiver, General Counsel 
Florida Bar No. 344052 
FLORIDA PUBLIC SERVICE COMMISSION 
2540,Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
(904) 413-6234 
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IN THE CIRCUIT COURT OF THE 
EIGHTH JUDICIAL CIRCUIT IN AND 
FOR ALACHUA COUNTY, FLORIDA. 

CASE NO. 95-3065-CA 

TURKEY CREEK, INC. AND FAMILY 
DINER, INC., 

Plaintiff, 

vs . 
FLORIDA PUBLIC SERVICE 

Defendant, 

COMMIS S I ON 

/ 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and 

has been furnished to Michael Jones, 

Gainesville, Florida 32607 and Peter 

Box 23879, Gainesville, Florida 32602 
1 

correct copy of the foregoing 

Esquire, 4046 Newberry Road, 

Enwall, Esquire, Post Office 

by U.S. Mail this 1 day of CV’L 

Ralph R. Jaeger, Senior Wtorney 
Florida Bar No. 326534 
Robert Vandiver, General Counsel 
Florida Bar No. 344052 
FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
(904) 413-6234 



BEFORE THE FLQRIDA PUBLIC SERVICE COMMISSION 

TURKEY CREEK, I N C . ,  AND ) 
FAMILY DINER, I N C .  d/b/a : 
TURKEY CREEK U T I L I T I E S ,  ) DOCKET N O . :  

el O9 : ORDER NO. : SC-93-1769-FOF-WS 
Appell ant , ) ISSUED: DECEMBER 9 ,  1993 

: F i r s t  DCA No.: 
vs . 1 
F W R I D A  PUBLIC SERVICE ) 
COMMISSION , 

1 
Appell ee . 

. 

NOTICE OF ADMINISTRATIVE APPEAL - 
NOTICE IS GIVEN that TURKEY CREEK, INC., and FAMILY DINER, 

IN$., d/b/a TURKEY CREEK UTILITIES, appeals to the First District 

Court of Appeal the order of the Florida Public Service Commission 

rendered December 9, 1993. A conformed copy of this order is 

attached hereto. The nature of this order is an order reviving 

proposed agency action, making them final and effective, and 

requiring refunds. 

I HEREBY CERTIFY that the original and one copy of the 

foregoing has been furnished to the State of Florida Public Service 

Commission, C/O Steve Tribble, Director, Division of Records and 

Reporting, Fletcher Building, 101 East Gaines Street, Tallahassee, 

DOCUMENT ';I-'' / I: ET\ -DATE 



Florida 32399-0850, by Federal Express and a copy of the foregoing 

has been furnisned to John S. Wheeler, Clerk, First District Court 

Of Appeal, 301 Martin Luther King Boulevard, Tallahassee, Florida 

32209, by Federal Express this day of January 1994. sf?= 

MICHAEL W JONES, P A 

Ori,2ir,a! C ; ; G ~ P ~  p S \ l  
. 

~{p$.,cL M. JC!’JES 

MICHAEL W. JONES 
4046 Newberry Road 
Post Office Box 90099 
Gainesville, Florida 32607 

Fla. Bar No.: 296198 
Attorney for Turkey Creek, Inc. 

BY: 

(904) 375-2222 

A TRUE COPY 
ATTEST -&*&$- 

Chief, 6 eau of ecords 

. 



I n  Roc Application for  ) DOCICE? No. 911098-WS 

and Wastovator Sorvico i n  ) 188u.D: Docombor 9, 1993 
Alachua County Under Grandfathu ) 
Rights by TURKKY CREEK, INC. L ) 
PAnILY DINER, INC. d/b/a TURKEY ) 

c0rtif1c.t.~ t o  Provide Wator 1 ORDER No. PSC-93-1769-FO?-WS 

CRtEX "ILITIES. 1 
1 

BY THII ~ 6 S I O l t :  

By pmpoood agonoy aotion (PM) Odor lo. PSC-93-0229-1O?-US, 
is"d Iobruary 10, 1993, thh Corisdon p t m t r d  Turkoy Crook, 
Inc. L ?amily Dinor, Inc. d/b/a Turkoy Crook. m i l i t i u  (Turkoy 
Crook) vator  cor t i f ica to  No. 550-1 mb vasbvmtor cutificato No. 
400-8. Wo dotormined that tho approgriak rut-  for  Turkoy Crook 
voro tho80 ra tos  it v u  atbarging on Jum 30, 1992, tho dato tho 
C m i s d o n  roceivod )ur~.d~ot~on h Alachua County. A l s o ,  v. 
dotarminod that Turkey Crnk bad violatal Bocticnm 367.081 mnd 
367.111, Florida statutom, ud ~ u l o  25-30.035, Florida 
Adrinistrativo cod., by raising it. rat.. i n  m p t a b o r  of 1992, and 
Novsrkr of 1991. Thi8 muion, thoroforo, diraatod hukoy 
crook t o  ooaso collection of tbo unautborisod r r t o s  and roquirod a 
rofund. I n  addition, par8uant to 8.ction 367.171, I lor ida 
Statutos,  and Rulr 25-30.035, ?lorid. M ~ i n i s t r a t i v o  cod., Yo 
doniod Turkoy Crook's roquost to  oxtond It. sorvico aroa boyond tho 
territory it servul on tho dato tho C m i s s i o n  assmod jur isdict ion 
ovor Turkoy Creok. Sutmoquantl on Mroh 4,  1993, Turkoy Crook 
t i 1 4  a t i n l y  pot i t ion pro tos tkg  PM W r  tto. PM1-93-0229-rO1- 
ws . 

OXDtR NO. PSC-93-1769-~?-WS 
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?UrW"oro PAA Ordor No. PSC-93-0116-?OI-W8, issuod m y  
27,  1993, thi8 2 ssion r o q u i r d  discontinuance of a char90 for  
public fir0 protoction, a roduotion i n  cor ta in  chargos, a rofund of 
aCCNod intorost ,  tha instal la t ion of i r r igat ion "tors, tho 
roplaceunt  of certain ros idmt ia l  motors, and a ravision of tho 
sorvico application. On Juno 17, 1993, m k o y  Crook filod a t i r l y  
protost  of PAA Ordor No. PSC-93-0116-m?-WS. A s  a romult of Turkey 
Crook's t h l y  f i lod protost t o  both ordorm, an achinistrativo 
hearing Yam s o t  f c r  Novmmbor 3, 1993. 

On Soptubor 15, 1993, tho City of Alachua ma& preliminary 
dotormination to  p r c h a r  Turk Crook. Tho u t i l i t y  statom tha t  
tho c i t y  or Alachu bogan oporaxnq tho u t i l i t y  oi ioct ive 9.pto-r 
23, 1993. A c c o r d i n g  to  information providod by tho City, tho malo 
ha. boon olosod and tho procoods voro t o  bo hold i n  o s c r w  pending 
Dopartmnt of mvironmntal h-otoction r r i t t inq .  subsequently, 
on Octo- 20, 1993, tho Uti l i ty  fKod N o t i C o  D f m l i m m i m J  
Potitiona protosting Ordorm nom. P8c-93-0229-?0?-w9 and PSc-93- 
0816-Wo1-16. 

m U B 0  Of tho Utili ty '8 Ootobor 20, 1993, fi1- Of Notic. 
Dismissing Potiti.:no and the fac t  tha t  no othrr protostr  to tho 
ordorm uoro fild, am find it a ropriato and numsmary t o  rovivo 
m o r s  nos. PBC-93-0229-~?~~,q)ssu.d ro-ry 10, 1993, am Psc- 
93-0816-?0F-US, iuruod My PI, 1993, and mako thom f i n a l  and 
off activ.. 

' -  

A. M t i d  a", by Ordu NO. PSC-93-0229-P0?-~, Yo 
roquirud nUkoy Cr-oek t o  rdua  it. monthly r r v i c o  r a t o s  t o  thoso 
vhich voro i n  offoct on JUM 30, 1992, tho dato tho Conission 
rocmirod jurimdiction ovor A l ~ c h ~  County and t o  rofund any 80ni.s 
co1l.ct.d purmuant t o  tho rat. increasr i q 1 . w n t . d  i n  (Irptorbrr 
and Wovubar 1992, includinq intuomt.  A. a rosu l t  of tho - 
u t i l i t y ' s  protomt of that o r d u ,  tho o r d u  did not bocou final.  
Thuoforo, tho utk l i ty  contin& to  charqo tho hlghor ra tos  and a 
rofund uam MVU l u c k  to tho cwtonrs. 

0rd.r.d the u t i l i t y  +a hold tbo difforonco botvoma its curront 
chargos and tho chargoo approved i n  Ordor No. PSC-93-0816-?0P-W8 
subjoot t o  rofund pondfng tho final docision a f t o r  the heating. Yo 
a180 ordorod tho u t i l i t y  t o  provido by August 2 7 ,  1993, a bond, 
1ott .r  of d i t  or O.CIW agroennt  t o  quarantoo tho fund8 

By OrdU lo. PSC-93-1090-?0?-WS, i S 8 U . d  July 27, 1993, VO 



colloctod w b j w t  to rofrmd. " v o r ,  an ucrou -nt V.S not 
executed prior to tho Sa10 Of th. utility to tho City of Alachua. 
Theroforo, no funds hmvo boon oscrowd. 

opriato to 
roqulro m k o y  crook to rofund a11 mnios colloctd% o m s s  of 
tho rotos and chqu approval in O r d o r m  Nom.. WC-93-0219-Fo?-US 
and P8C-93-O116-)o?-US. Si- this rofund i m  a romalt of oxcoss 
charqos. tho utility mhall k roquird to pmy th. intaromt that has 
acaruod from the aolloot~on of tho ob.rgom to tho dato of tho 
rofunds, oalculatod in aaoaeclm- with Ru10 25-30.360, ?lorIda 
Administrative Code. Tho rofundo shall k MIYO on a par costomor 
bamis. Also, tho utility mhall aocaplimh tho rofand. vithin 
ninoty days from tho i"mnco data of thim omlor uul  shall filo 
report. condstont w i t h  Rulo 25-30.360, ?laridd M ~ ~ n ~ o t r m t l v o  
code. 

w 
h a m  dotormined that all unalaimd refond. ahall k fonmrdod to 
tho City of Alauhm for further dispomition. llo find it 
appropriatm to ryuiro tho rofunds of oxcomm ratu and chargos for 
the following por odsr 

Monthly sorviaa Nt.. - J" 10, m a ,  throrrgh th. &to 

upon conmidoration ot  th. a m ,  y. find it a 

! 

m-mumm thr utility h r m  km mold to thr ci- or 

1. 
of tho malo to tho City of AlmahPu. 

2. A c c r u a l  intoromt on cumtonr dqooitm - JUM 30, 1992, 
through tho dato oaah ~ e m o r ~ o  dopomlt m m  rotund. 

3.  Public firo protoctlon a r q a  to tho Tarkoy Crook Wastor 
OVMrm Amsoofation (rcnoA) - a11 of 1992 and 1993, i f  
any. 

4. IlimwllmMocu mordo. d m r g m m  - July 6, 1993, U"gh tho 
date of tho malo to tho city or Alaahum. 

S. Lato p.y"t ahug.. - July.6, 1993, thrarrgh tho &to of 
tho ma10 to tho City of Alachua. 

b a d  on tho forqoing, it is, thoroforo, 

by th. Florida Public 8orvico Ciolimslon that Nrkoy 
creek Wtiliths* Notiw D i t d s s i n g  Potltlonm Protooting Ordum Nos. 
Psc-93-0229-Fo?-WS and PSC-93-0816-Fo?-*B, is aokmnrledgod and tho 

ordon mL1 h0-W C O V i V d  and MdO fiM1 Uld 0 f f O U t i - e  ft iS 
f urthor 

ORDERED that Turkoy Creek Utilities mhall rofund a11 wnios 
colloctod in oxcoss of ratom and charges am met forth In tho body 
of thio Ordor. It i m  furthor 

ORDERED that much rofunds shall includo fntorost through tho 
dato of rofun4 and shmll bm u d o  on a par customer bamis. It 1s 
further 

ORDWB) that Turkoy Crosk shall accomplish tho rofundm within 
ninoty days from tho ismanco dato of this omlor. 

OWIwg, that IUrkoy Cro& shall k roquirod to filo roportm to 
rofloct tho distribution of tho roquirod rafunds as met forth 
hormin. It i m  ftuthor 

ORD- that this m o t  r m i n  opon to monitor tho roiund.. 
It is furthor 

ORDURE0 tbat upom caplotion of tho m i d ,  tho dockot u y  k 
olomod administratkvoly. . 

By 0" of tho ?lorIda Pub110 8.Nioo Collisoion, this Stb 
d.Y of -* USa. 

It is furthor 

STEVE TRIBBL8, Direotor 
Divimion of Rocordm and R.pOrtfng 

( I B A L )  

CB/JBL 
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OR- 

Th. ?lorIda Publio Eorvfa CcrPimsion im rmquird by thation 
120.59(4), Ilorida Etatutom to notify partiam of any 
administrati- hearing or judicial r w i w  of m i s s i o n  order. that 
is availabla under Soctiona 120.57 or 120.6ll, ?lorids Stntutas, am 
vel1 a0 the procadurom and t i n  limit. th8t apply. Thim noticr 
should not k conmtruad to n a n  a11 roquastm for an administrntiva 
hearing or judicial raviw vi11 k granted or rmult in tha raliaf 
moupht . 
in thim mattar l a y  raquostr 1) raconsidoration of tha dmaision by 
filing a wtiar for r.coruidmr8tion vith the Dir.ctar, Division of 
ROCOrdS and Reporting within firtoan (15) days of tho immancm of 
thim order in tha form promcribad by Rule 15-22.060, ?lorida 
Administrati- Codat or 1)  judicial toriw by the ?lorid8 Supron 
court in tho coma of an aloctric, gam or tolophonm utility or tha 
?irmt Dimtriot Court of Appeal in  tho -DO of 8 -tar or swat 
utility by filing a notico of appoal uith tho Director, Division of 
Rmcordm and Raporting urd filing a copy of thr noticr of appaal and 
tha filing far vith th. apprapriata oourt. This film lust k 
complatd vithin thirty (30) days aftor tha inuanco of t h i m  ordor, 
pursuant to Rulo 9.110, Ilorida Rulam of Civil Procodura. Tha 
notica of appo.1 lust bo in tha form spaairid in Rule 9.900 (a), 
Florida Rules of Appallate Procoduro. 

h y  .dVOrSdy .ffOCtOd by tb0 CaiSSiOWI'8 fiM1 


