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RUTLEDGE, ECENIA, UNDERWOOD, PURNELL & HOFFMAN 

PROFESSIONAL ASSOCIATION 

STEPHEN A. ECENIA 

KENNETH A. HOFFMAN 

THOMAS W. KONRAD 

R. DAVID PRESCOTT 

HAROLD F. X. PURNELL 

GARY R. RUTLEDGE 

R. MICHAEL UNDERWOOD 

WILLIAM B. WILLINGHAM 

ATTORNEYS AND COUNSELORS AT LAW 

POST OFFICE BOX 551,32302-0551 

215 SOUTH MONROE STREET, SUITE 420 

TALLAHASSEE, FLORIDA 32301-1841 

TELEPHONE (904) 681-6788 

TELECOPIER (904) 681-6515 

March 4, 1996 

MS. Blanca S. Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Betty Easley Conference Center 
Room 110 
Tallahassee, Florida 32399-0850 

Re: Docket No. 9 0199-WS 

Dear Ms. Bayo: 

GOVERNMENTAL CONSULTANTS: 

PATRICK R. MALOY 

AMY J. YOUNG 

HAND DELIVERY 

Enclosed herewith for filing in the above-referenced docket on 
behalf of the Southern States utili ties, Inc. (" SSu"), are the 
following documents; 

1. Original and fifteen copies of SSU's Notice of Filing and 
Motion to vacate Non-Final Order; and 

2. A disk in Word Perfect 6.0 containing a copy of the 
Notice and Motion entitled "Giga.vacate." 

Please acknowledge receipt of these documents by stamping the 
ex a copy of this letter "filed" and returning the same to me . 

Thank you for your assistance with this filing. 

--

KAH/rl 
.wI 

Sincerely, 

&1M"  
Kenneth offman 

c: All Parties of Record 
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f ,if . ' BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application of 1 
Southern States Utilities, ) 
Inc. and Deltona Utilities, 1 Docket No. 920199-WS 
Inc. for  Increased Water and ) 
and Wastewater Rates in Citrus, 1 

Putnam, Char lo t t e ,  L e e ,  Lake, 1 

Clay, Brevard, Highlands, 1 
C o l l i e r ,  Pasco, Hernando, and 1 
Washington Counties. 1 

) 

Nassau, Seminole, Osceola, Duval, ) 

Orange, Marion, Volusia, Martin, 1 F i l e d :  March 4 ,  1496 

NOTICE OF FILING AND 
MOTION TO VACATE NON-FINAL ORDER 

Southern States Utilities, Inc.  ( " S S U l ' ) ,  files this Notice to 

call t h e  Commission's attention to the decision of the Flor ida  

Supreme Court rendered on February 29 decision in GTE F l o r i d a ,  Inc .  

v. C l a r k ,  Case No. 85.776, a copy of which is attached. SSU files 

this Motion to request that the  Commission withhold entering a 

final order denying reconsideration of the Refund Order entered in 

this proceeding on October 19, 1995 (the "Refund Order"), and in 

light of the GTE F l o r i d a  decision simultaneously vacate the Refund 

O r d e r .  

NOTICE OF FILING 

On February 29, t h e  Florida Supreme C o u r t  rendered its 

decision in the GTE F l o r i d a  case, which bears d i r ec t ly  on the  

Refund O r d e r .  Inasmuch as no final order has yet been entered in 

this proceeding, it behooves the  Commission to reconsider i t s  

Refund O r d e r  in l i g h t  of t h e  directives expressed by the  high court 

in its GTE F l o r i d a  decision. 
. a -  
' n l  
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MOTION TO VACATE REFTND ORDER 

The Commission's Refund Order required SSU to refund $8.2 

million to select customers of the  company who had overpaid on 

their utility bills during t he  time the Commission's uniform rate 

structure was in effect, notwithstanding (1) t h a t  customers who had 

underpaid w e r e  not surcharged in the same amount and (ii) t h a t  the 

revenue requirements for SSU were not reduced over the same span of 

time. The Commission's Refund O r d e r  was predicated on a concern 

for "retroactive ratemaking," with no concern whatsoever given to 

t h e  equities favoring SSU and its financial integrity, as distinct 

from considerations favoring a select group of SSU's customers. 

The justification used by the Cornmission to erode SSU's unaltered 

revenue requirement was that SSU had "waived" any objection to 

refunds by requesting t h a t  the  Commission vacate the automatic stay 

of Citrus County's appeal of the Refund Order, and by posting bond. 

Prior to t h e  oral vote taken on February 20 on reconsideration 

of t h e  Refund Order ,  SSU pointed out to the Commission that equity 

between utility customers and SSU was being completely disregarded 

by the  Commission's Refund Order, t h a t  "stay'" considerations w e r e  

unre la ted  to revenue requirements and improperly being used  by the  

Commission, and t h a t  considerations of 'lretroactive ratemaking" did 

not apply at all but, if they d i d ,  they would not distinguish 

between refunds and surcharges to customers in any event. 

GTE F l o r i d a  was decided i n  the  context of a remand proceeding 

following appellate reversal of a Commission order in ratemaking - -  

precisely t h e  same circumstances that exist in this pending 
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proceeding. The C o u r t  there  reversed a Commission order which had 

deprived the  utility of revenue requirements and had declined to 

implement customer surcharges, as here. In GTE F J o r i d a ,  t h e  Cour t  

rejected each of the  four justifications used by t h e  Commission in 

this proceeding to r equ i r e  SSU to refund $8.2 million to some of 

its customers. 

As regards t h e  consideration that utility companies must be 

accorded when a refund or surcharge is being considered on remand 

from the  reversal of an erroneous Commission order,  t he  Court 

s ta ted :  

We view utility ratemaking as a matter of 
fairness. Equity requires t h a t  both 
ratepayers and utilities be t rea ted  i n  a 
similar manner.... It would clearly be 
inequitable for e i t h e r  u t i l i t i e s  or ratepayers 
to benefit, thereby receiving a windfall, from 
an erroneous PSC order .  

(Slip Opin. at 3-4). As regards "stay" considerations when t h e  

Commission is addressing revenue requirements on remand, and the 

notion of waiver, the Court stated: 

The rule providing f o r  stays does not indicate 
t h a t  a stay is a prerequisite to t h e  recovery 
of an overcharge or the imposition of a 
surcharge. The rule says nothing about a 
waiver . . . . 

( S l i p  Opin. at 4 ) .  A5 regards retroactive ratemaking, the Court 

s t a t e d :  

We also reject t h e  contention that GTE' s 
requested surcharge constitutes retroactive 
ratemaking. This is n o t  a case w h e r e  a new 
rate is requested and then applied 
retroactively. The surcharge we sanction is 
implemented to allow GTE to recover costs 
already expended t ha t  should have been 
lawfully recoverable in t h e  PSC's first 
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order . .  . . If t h e  customers can benefit in a 
refund situation, fa i rness  dictates that a 
surcharge is proper i n  this situation. 

(Slip O p i n .  at 4 ,  5 ) .  

As regards t h e  Commission's acknowledged willingness to order 

refunds but unstated reluctance to order surcharges f o r  customers, 

the  Court resolved t h a t  concern totally. 

The O f f i c e  of P u b l i c  Counsel has represented 
the  citizen ratepayers at every step of t h i s  
procedure. 

(Slip Opin. at p .  5 ) .  

The relevant factual situation which prompted the GTE F l o r i d a  

decis ion is four-square w i t h  the  relevant factual situation in this 

proceeding. This proceeding must be governed by that decision. 

Fortunately, there is time to correct the  Commission's Refund 

Order without further cost or delay. That order has not yet been 

finally entered. It would c e r t a i n l y  constitute a waste of 

C o r n m i s s i o n  resources, and cause t h e  parties unnecessary delay and 

expense, for t h e  Commission to enter a final order in t h i s  

proceeding which r e f u s e s  reconsideration of the Refund O r d e r ,  and 

thereby precipitates an appeal of t h a t  order f o r  appellate 

application of GTE F l o r i d a  principles.' 

Accordingly, SSU requests that t h e  Commission: 

(a) withhold entry of its non-final order denying 

'Similarly, bifurcation of t h e  refund i s s u e  and the 
prospective surcharge issue, as suggested by Staff in Staff's 
March 4, 1996 Recommendation, will cause t he  parties, Commission 
and Court unnecessary expense as SSU will be required to secure a 
stay and prosecute an appeal of any "final" re fund  order, both of 
which are now unnecessary under the GTE F l o r i d a  decision. 
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reconsiderat ion ; 

(b) enter an order approving reconsideration in l i g h t  of GTE 

F1 o r i d a ;  

(c) vacate its Refund O r d e r ;  and 

(d) enter an order approving SSU's retention of a l l  revenue 

received from customers since September 8 ,  1992, t h e  date of 

Commission approval of interim r a t e s ,  whether t h e  Commission 

chooses to deny all refunds or order equivalent surcharges. 

Respectfully submitted, 

Miami, Florida 33131-3260 
(305) 5 7 9 - 0 6 0 5  

KENNETH A.  HOFFMAN, ESQ. 
WILLIAM B. WILLINGHAM, ESQ. 
Rutledge, Ecenia, Underwood, 

Purnell & Hoffman, P.A. 
P. 0. B o x  551 
Tallahassee, FL 32302-0551 
(904) 681-6788 

and 

BRIAN P. ARMSTRONG, ESQ. 
Southern S t a t e s  Utilities , Inc . 
1000 C o l o r  Place 
Apopka, Florida 32703 
(407) 880-0058 
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CERTIFICATE OF SERVZCE 

I HEREBY CERTIFY t h a t  a copy of t h e  foregoing Notice of Filing 
and Motion to Vacate Non-Final Order was furnished by facsimile 
transmission, hand delivery and/or U. S. Mail to t h e  following this 
4th day of March, 1996: 

Harold McLean, E s q .  (via telecopier and U. S. Mail) 
Office of Public Counsel 
111 W e s t  Madison Street  
Room 812 
Tallahassee, FL 32399-1400 

L i l a  Jaber, E s q .  (hand delivery) 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Room 370 
Tallahassee, FL 32399-0850 

Mr. Harry C. Jones, P.E. Pmsident 
Cypress and Oak Villages Association 
91 Cypress Boulevard West 
Homasassa, Flo r ida  32646  

Michael S. Mullin, E s q .  
P. 0 .  Box 1563 
Fernandina Beach, Florida 32034 

Larry M. Haag, E s q .  
County Attorney 
111 West Main Street #B 
Inverness, Florida 34450-4852 

Susan W. Fox, E s q .  (v ia  telecopier and U. S. Mail) 
MacFarlane, Ferguson 
P. 0 .  B o x  1531 
Tampa, F lo r ida  33601 

Michael B. Twomey, Esq. (via telecopier and U. S. Mail) 
Route 2 8 ,  Box 1264 
Tallahassee, Florida 31310 

Michael A. Gross, E s q .  
Assist ant  Attorney General 
Department of Legal Affairs 
R o o m  PL-01, The Capitol 
Tallahassee, FL 32399-1050 

Oiga.vacate 

By : 
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GTE F L G R i 3 A  INCORPCRATED, 
~ p r j e l l a n  t , 

vs . 

SUSLV F. CZAXK, e t c . ,  et ~ l . ,  
Appellees. 

[February 2 9 ,  19961 

OVERTON, J. 

GTE ?lorid& i ncz rpora t ed  (GTE) appeals a Tublic Service 

Commission ( ? S C )  orde r  that implements a remand from this Court. 

In t h a t  remand, we affirmed in p a r t  and reversed in part a p r i o r  

P S 2  o r d e r  uisposing of a r e q u e s t e d  r a t e  i nc rease  by G T E .  T h e  

PSC, in iLs i n i t i a l  proceeding,  denied GTE's proposed rate 

increase and ,  i n s t e a d ,  ordered rhat GTE revenues be reduced by 

$13,641,000. We reversed the PSC o rde r  insofar as it denied  GTE 

recovery of certain c o s t s  simply because those expenditures 
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involved purchases from GTE's affiliates. We found t h a t  those 

C O S L S  were clearly recoverable 2nd tha t  it was an abuse of 

P i s c r e t i c n  f o r  the  PSC to deny r e c o v e r y .  GTE F l o r i d a  Inc. v .  

Zeason, 6 4 2  So.  26 5 4 5  (Fla. 1994). A c c o r d i n g l y ,  we issued our  

inandate on July 7 ,  1 9 9 4 ,  and remmded f o r  f u r t h e r  action. The 

PSC, in implernentinq our decision, entered an orde r  t h a t  on ly  

allowed recovery of t he  disputed expenses on a prospective b a s i s  

f rom May 3 1  1 9 9 5 .  This effective date was over nine months a f t e r  

c u r  mandate issued. As noted, o u r  decision was final on July 7 ,  

1994, and the i n i t i a l  erroneous o r d e r  w a s  entered by the  PSC on 

May 2 7 ,  1993. The issue in this cause is whether GTE should be 

~ b l e  to recover its expenses,  erroneously denied in the first 

Instance, for the per iod  between May 2 7 ,  1 9 9 3 ,  ana May 3 ,  1 9 9 5  

K e  have jurisdiction. Art. V ,  5 3 ( b )  I 2 ) ,  FLa. C o n s t .  

Xe r e v e r s e  the P S C ' s  order implementing o u r  remand. W e  

mandate that GTE be allowed to recover i t s  e r roneous ly  disallowed 

expenses through the  u s e  of  a surcharge. However, no customer 

should be subjected. to a surcharge unless t h a t  customer received 

GTE services aurinq the disputed per iod  of time. 

In our  decision reversing the  PSC's original orde r  insofar 

as it denied GTE recovery of cerLain  expenses, we stated: 

'w'e do find, however, that  t h e  PSC abused i t s  
discretion in its decision to reduce in whole or in 
part certain costs arising from transactions between 
GTE and its affiliates, GTE Data Services and GTE 
Supply. The evidence indicates t ha t  GTE's c o s t s  were 
no grea ter  than they  would have been had GTE purchased 
t he  services and supplies elsewhere. The mere fact 

- 2 -  
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t h a t  a u t i l i t y  is doir,g business w i t h  an a f f i l i a t e  does 
n o t  inean chat unfair o r  excess p r o f i t s  are being 
generated, w i t h o u t  more. Charles F. Phillips, Jr-, The 
RerJulacion of Publir V t l l i t i e s  2 4 4 - 5 5  (1988). We 
believe the standard must be whether the  transactions 
excsed. :he going markec rate of are otherwise 
i nhe r s f i t l y  u n f a i r .  See id. If the answer is “no, ” 
:hen che  PSC may not r e j e c t  the  utility’s p o s i t i o r r .  
The PSC cbvicusiy appl iee  a different standard, and we 
~ h t l s  must r e v e r s e  the ? S C ’ s  determination of t h i s  
questicn.  

Sn remand, GTE proposed a surcharge as the a p p r o p r i a t e  

mechaslsm by which t o  recover its ex.senses incurred during t he  

appeal m e  remand. The PSC denied GTE’s proposal. The PSC r u l e d  

thnat: GT’E‘s f z i l u r e  t o  request a stay during the  pendency of the 

appell2ce and remand. processes precluded i t  from recovering 

e;cFer.ses i n c u r T e 2  during thaL time p e r i o d .  In t h i s  review, the  

PEC a l s o  argues t h a t  the  imposition of a surcharge would 

c o n s t i E u z e  re t roac t ive  ratemaking. Ne reject  both contentions. 

?or> the  F l o r i 6 . a  S t a t u t e s  and the Florida Administrative 

Coae h a v e  provisions by which GTE could have obta ined  a stay.’ 

Eowevrer,  n e i t h e r  of Lhose mechanism is mandatory. We view 

u t i l i t y  ratemaking as a matter of f a i r n e s s .  

b o t h  ratepayers and u t i l i t i e s  be treated in a similar manner. 

E q u i t y  requires t ha t  

While t he  f ac t s  of Villase nf North Palm Bpach v. Mason, 1 8 8  

s o .  2d. 7 7 8  (FLa. 1 9 6 6 1 ,  

-a § 1 2 0 . 6 8 ( 3 )  ( a  
Code ?&. 2 5 - 2 2 . 0 6 1 .  

were different f rom those 

, Florida S t a t u t e s  ( 1 9 9 5 )  

we now 

Fla. A h i n .  

- 3 -  
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enccunter, we find that ~ u s t i c e  Otconnell's reasoning is 

appropriate i n  this c a s e .  He s t a t e d :  

It would be i n e q u i t a b l e  to d e f e r  the utility's right tc 
the  increased r a t e s  for approximately t w o  y e a r s  because 
of what we found. to be a defect i n  the o r d e r  entered by 
r,he commission. T h e  soundness of what w e  do here is 
demonstrated by the  f ac t  t ha t  if the  instant case had 
involved an order  decreasing rates it would be equally 
i n e q u i t a b i e  to allow t h e  u t i l i t y  t o  cont inue  to c o i l e c c  
the o l c  and greater  r a t e s  for the  period between the 
e n t r y  of  t h e  f i r s t  2nd second orders. 

- I d .  at 7 8 1 .  

Z u s t i c e  O'Connell w a s  staticg that equi ty  applies to both  

u t i l l c i e s  and ratepayers when an erroneous rate order is entereci. 

Lt would. clearly be i n e q u i t e l e  for e i ther  u t i l i t i e s  or 

ra tepayers  to benefit, thereby receiving a windfall, from an 

srroneous PSC order. The r u l e  providing for stays does not 

indicate that a s t a y  is a prerequisite to the recavery cf an 

overcharge o r  the ingosition of a surcharge.  

r,ot,hing about a waiver, and the  failure to request a s t a y  is not, 

xnder these circumstances, dispositive. 

The rule says 

we a l s o  re ject  che contention that GTE's requested surcharge 

c o n s t l t - J t e s  retroactive ratemaking. This is not a case where a 

new rate is requested and then applied retroactively. 

surznnarge we sanction is implemented to allow GTE to recover 

c o s t s  alreaciy expended that should have been lawfully recoverable 

in the  PSC's first o r d e r .  

analogous to,Mason. Additional support for our position is found 

by examining the method by which the PSC addresses the  r e c i p r o c a l  

- 4 -  
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t h e  same s tandard  of care afforded to refunus, 2nd w e  concltlde 

t ha t  nc new customers should be required tc pay a surcharge. 

Accordingly, f o r  Lhe reasons e,upresseri, the order be low is 

reve rszd  and the cause is rmanded f o r  f-Jrther a c t i o z  consistenc 
. .  

W L X  this opinion. 

- c  is s o  or~ered. 

GRSWES, C. J., and SHAW, KOGXN, E W D L N G ,  WELLS and ATSTEAD, 
C O E C U T .  

NOT FIXAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION m, 
FILZ3, DETERMINED. 

JJ'. , 

I' 
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A n  Appeal  from the Public S e r v i c e  Commission 

Alan C. Sundberg and. Sylvia E. Walbolt, of Carlton, F i e l d s ,  Ward, 
Zmanuel ,  S m i t h  & Cutler, P.A., Tallahassee, Florida; and Marceil 
Morrell and KiAnberly Caswell of  GTE: F l o r i d a  Incorpcrated, T a m p a ,  
-Y iorida, -- 

f o r  Appellant 

Xioherr, D. Vandiver ,  General Counsel and David E .  S m i t h ,  D i r e c t o r  
of Appeals, Florida Public Service Commission, Tallahassee, 
F l c r i d a ;  and u'ack Shreve,  Public Counsel and Charles Z. Eeck. 
3epuc-y Public Counsel, on behalf of the  C i t i z e n s  of the S t a t e  of 
F l c r i  da , Tal 1 ahas see , Florida , 

f 01: Appeilees 
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