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NOTICE OF ADMINISTRATIVE APPEAL 

NOTICE IS GIVEN that TURKEY CREEK, INC. and FAMILY DINER, INC. 

d/b/a TURKEY CREEK UTILITIES, appeals to the First District Court 

of Appeal the order of the Florida Public Service Commission 

rendered March 11, 1996, bearing order number PSC 96-0350-FOF-WS. 

A conformed copy of this order is attached hereto. The nature of 

this order is an order denying a formal hearing; denying a request 

for a deferral of any action on the penalty imposed; imposing a 

$5000 penalty; and abating the penalty upon compliance with certain 

prescribed escrow requirements. 
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I HEREBY CERTIFY that a true and accurate copy of the 

foFegoing has been furnished this Y-day of April, 1996 to 

_ - -  C', 
i: ' 

APR 10% 



BLANCA S. BAYO, c/o Public Service Commission, Capitol Circle 

Office Center, 2 5 4 0  Shumard Oak Boulevard, Tallahassee, Florida 

32399-0850  by Federal Express. 

MICHAEL W. JONES, P.A. 

P . O .  Box M 0 9 9  
4046 Newberry Road 
Gainesville, FL 32602  
( 9 0 4 )  375 -2222  
FL Bar No.: 2 9 6 1 9 8  
Attorney for Turkey 
Creek, Inc. and Family 
Diner, Inc. 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Application for DOCKET NO. 921098-WS 
certificates to provide water ) ORDER NO. PSC-96-0350-FOF-WS 
and wastewdter service i n  ) ISSUED: March 11, 1996 
Alachud County under gIandfather ) 
rights by Turkey Creek, Inc. & 1 
Family Diner, Inc., d/b/a Turkey ) 
Creek Utilities. ) 

) 

The following Commissioners participated in the disposition of 
this matter: 

SUSAN F. CLARK, Chairman 
J .  TERRY DEASON 

JOE GARCIA 
JULIA L JOHNSON 
DIANE K. KIESLING 

ORDER DENYING REOUEST FOR FORMRL HFMING AND REOUEST FOR DEFERRAL 

ORDER [MPOSING FINE BUT SUSPENDING SUCH FINE 
IF UTILITY CREATES AN APPROPRIATE ESCROW ACCOUNT 

AND 

BY TlIE COMMISSIOK: 

Backsround 

Family Diner, Inc. and Turkey Creek, Inc. d/b/a Turkey Creek 
Utilities (Turkey Creek), was a Class C utility in Alachua County 
which provided water and wastewater service to approximately 3 0 0  
customers. On October 26, 1992, Turkey Creek filed an application 
for certificates to provide water and wastewater service pursuant 
to Section 367.171, Florida Statutes. 

By Proposed Agency Action Order No. PSC-93-0229-FOF-WS, issued 
February 10, 1997, we proposed to grant the certificates to Turkey 
Creek, approve it.s service territory and reduce its rates (and 
require refunds) to those which were in effect on June 30, 1992, 
the date we received jurisdicLion of Alachua County. The utility 
protested this proposed agency action order and, as a result, the 
certificates were never issued to the utility. 

A second order, Order No. PSC-93-0816-FOF-WS, issued July 27, 
1993, regarding rates and charges was issued and was also protested 
by the utility. Refunds were required in each of these orders 
because t h e  uti1it.y had illegally increased the rates and charges 
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after we had assumed )urisdiction over Alachua Councy on June 3 0 ,  
1992. 

Prior to the Curriinissioii's heaririq 0 1 1  these pr-orestt; ,  which WdS 
scheduled for November 3 ,  1 Y 9 3 ,  Lhe uLllity wlllid~t-w lhc  k J l < l t t a 5 L 5 .  
By Order No. PSC-93-1769-FOF-WS, issued D ~ C C ~ J C K -  9, 1933, the two 
prior orders were made final and ettect ive . 'Turkey Craek 
subsequently filed an appeal of Order No. PSC 93-176Y-FOF-WS with 
the First District Court of Appeal on January 6, 1994. O n  March 
27, 1995. the First District Court of Appeal arfirmed tne decision 
made by the Commission in this docket. 

Subsequent to the First District Court of Appeal's aiiirmation 
of the Commission's order, our staff, by letter dated April 6. 
1995, informed Turkey Creek of its obliydtion to complete its 
refund requirement in accordance with Order No. PSC-53-1765-FOF-WS. 

,Section 367.071(2), Florida Statutes, and Rule 2 5 - 3 0 . 3 6 0 ,  Florida 
Administrative Code. Section 367.071(2), Florida Statutes, states 
that 'I [tl he transferor remains liable for any outstanding 
regulatory assessment fees, fines, or refunds o r  the utility." 

In a follow-up letrer, dated May 26, 1995, U U I  stdLt d y e i n  
informed Turkey Creek of its refund obligation arid asked Turkey 
Creek to submit by June 9, 1995, a scheduled ddte for completing 
its refund requirements. Our scaff also advised Turkey Creek thdt 
it would pursue show cause proceedings if TurKey Creek did not 
respond by June 9, 1995. By letter dated June 8 ,  19515, Turkey 
Creek stated that ic was researching its obligation to make the 
refunds and that it estimated such research would take two weeks to 
complete. 

However, no other response was received from Turkey Cr-eek, dnd 
the sale to the city and the pending refunds of rates collected by 
Turkey Creek were considered at the August 15, 1995, Agenda 
Conference. Pursuant to our vote at that agrnda, an Order 
Acknowledginy Ti-arisfcr And Initidtifig Show Cause Proceeding (Order 
No. PSC-95-11Ol-FOF-WS) was issued on September 6, 15195. That 
order required Turkey Creek to show cause in writing within twenty 
days, why it should noL be fined $5,000 fur I ~ C  cutriplying with 
Order NO. PSC-93-1769-FOF-WS (which order required refunds to be 
made in accordance with Orders Nos. PSC-93-0229 FOE'-WS and PSC-93- 
0816-FOF-WS) . 

In response to the Show Cause Order, T u r x e y  Creck, Irx., and 
Family Diner, Inc., d/b/a Turkey Creek Utilities, filed whac they 
styled Respondents' Reply to Show Cause Ordzr which WdS daced 
September 27, 1995. In the response, Turkey Creek requested 
deferral o f  the show cause pr0ceedir.g. 
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After considering this ieply at the November 7, 1953 AyenJa 
Conference, the Commission ihsued Order No. PSC-95-1445-FOF-WS3 
which denied the requebt for deferral o t  show cause proceedingr. 
cldrlfied the iii~tldl 8hOW cduse order, and relnltldted U h o W  CdUUe 
proceedings dgdinnt Turkey Creak Thdt Order wds iobuad 6 1 1  

November 2 0 ,  1955, dnd agdin LJdVt: Turkey Creak 2 0  ddyb in which to 
respond 

lurkey Creek timely filed its response on Decenher I M ,  1 4 4 5 ,  
and, asserting thdt there were mdteridl ibsueb of fdct dnd law in 
dispute, requested a formal hearing pursuant to Section 120 57(1), 
Florida Statutes. Turkey Creek also reiterated its asbercion thdt 
the Commission did not have jurisdiction to i s s u e  the orders 
requiring a refund, that the question of ]urisdiction was properly 
asserced through d Declaratory Statement Action in Circuit Court, 
and that the Commission should refrain from caking any action 
pending the outcome of it8 Declaratory Statement Action in Circuit 
court 

In addition to its responbe filed on Decemer 18, 1995, Txkey 
Clerk, by letters dated February 8 and 19, 1996, offered to deposit 
funds which it thought sufiicient to cover the refunds i n  either 
the registry of the court or other dppropriate escrow dyenc i n  
return for abatement of the penalty proceedings. This oraer 
addresses the response and ofter of Turkey Creek. 

RcaUtSt tor Formdl Hea- 

In its reply, Turkey Creek st-teb thdt there are disputea 
legal and factual nidtters and requests d formal hedring However, 
the only factual matter that Turkey Creek alleges is in dibpute is 
the date Turkey Creek sold the utility to the City of Alachua 

However, Order No PSC-33 1769-FOF-WS, issued on December 9 ,  
1593, specifically states. 

O n  SepLeiiiLer 15, 1443. the City of Aldchua 
mddc d piellminary determination to purchdse 
Turkey Creek The utlllty statrb that the 
City O f  AldChud begdn ogerdting the utility 
effrctlvr ScpLrmber 2 3 ,  1943. According to 
inforrridtion provided by the Clty, the sdle hds 
been clobed dnd the prOCerdb were to be held 
in ebcruw pending Depdtncent of Environmental 
Protectim permitting Subsequently, on 
October 20, 1993, the utility filed a Noclce 
Dib~~ti bb i ng  Pet 1 t ionb protest iny Order b Nos 
PSC-Y3 0225-FOP-WS and PSC 53-0816-FOP-WS 
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Order No. PSC-93-1769-FOF-WS merely revived Orders Nos. PSC-93- 
0229-FOF-WS and PSC-93-0816-FOF-WS, and required refunds ifor che 
monthly service rates, the miscellaneous service charges, and the 
late payment ctldrges to be calculated through ttir date ot sale to 
the City of Alachua. 

I n  its response to both the first dnd second sliow cause order, 
Turkey Creek attached its Complaint for Declardtory Relief. In 
that Complaint, Turkey Creek specificdlly stdtes: "Effectlve on or 
about September 2 3 ,  1993, the plaintiffs sold said utillty to the 
City of Alachua, which thereafter owned and operated it." This is 
the exact date referred to in Order No. PSC-93-1769-FOF-WS. and has 
not been disputed by this Commission. Therefore, there appears to 
be no dispute of material fact. 

The other issues raised by Turkey Creek are legal questions 
which we have already answered through issuance of o u r  various 
orders (see specifically Order No. PSC-93-1769-FOF-WS). These 
orders have now been affirmed by the First District Court of Appeal 
by order issued on March 27, 1995, in Case No. 94-64. 

Section 120.57, Florida Scatutes. specitically sfates in 
pertinent part: 

Unless waived by all parties, subsection (1) 
applies whenever the proceeding involves a 
disputed issue of material fact. (emphasis 
s uppl i ed ) 

Despite cldiiiis to the contrary, Turkey Creek has not shown that 
there is a dispute of material fact. Further, there has been n o  
showing of changed circumstance which would warrant a hearing under 
either Section 120.57(1) or (2). Florida Statutes. Therefore, 
Turkey Creek's request for a formal hearing, pursuanc to Section 
120.57(1), Florida Statutes, is denled. 

peaursc tor Dc f er ral 

Turkey Creek has again requested that we derer t d k l n y  any  
action in this show cauue proceeding pending the outcome of icy 
dction in the Circuit Court. T h i v  rxdct sdiiie reyuest wda denied i n  
Order No. PSC-95-1445-FOF-WS. Turkey Creek, except au uet out 
below, has not provided us wich any additional intomdcion to show 
why we should not proceed with the show cause procedirig. 

Asserting thdc the Circuit Court does not have subject matter 
jurisdiction to review an order of this Commission, we have moved 
the Circuit Court to dismiss the complaint. However, the hearing 
on this motion was held on February 15, 1996, and the Circuit Court 
had not ruled as of the dace of our vote on this order. 

In Turkey Creek's Complaint for Drclaratory Relief, they claim 
that, at the time Order No. PSC-93-1769-FOF-WS was issued, the 
Commission did not have jurisdiction. Although many appeals courts 
have held that the dcfense of lack of subject matter jurisdicrion 
may be raised at any time (a, Bill TOD Developers v. Haliddv 
Pines Service Corporation, 478 So. 2d 368 (Fla. 2d DCA 1985); and 
Department of Healch and Rehabilitdtive Ser vires v. Schreiter, 56i 
So. 2d 1236 (Fla. 4th DCA 1990), this does not'mean thdt the 
circuit court is the proper place to raise such a question. 

Pursuant to Section 367.011(2), Florida Statutes, the 
legislature hds invested the Commission with "exclusive 
jurisdiction over each utility with respect to its authority. 
service, and rates,'' Section 367.011(4), Florida Statutes, stares, 
"This chapter shall supersede all other laws on the same sub]ect. 
and subsequent inconsistent laws shall supersede this chapter only 
to the extent that they do so by expreas reference." Pursuant to 
Article I, Section 3(b) (2). of the State Constitution, and Section 
350.128 (l), Florida Statutes, the First District Court of Appedl 
shall review any action of the Commisvion which reidteu to service 
provided by wdter diid wdstewater ucilities. 

This Commission ie duthorizrd to reguldte the rdtei, terms drrd 
conditions of udter dnd WdSLeWdLrr aervlce as well as the 
operations inherent in the provision of such service. The flxing 
of rdtes and chdgrs tor  a wdter and wacitewacer uti1ir;y by this 
Commission is specificolly Met out in Section 367.081(1), Florlud 
Scatutes, and cledrly within the Commission's jurisdiction co 
regulate. The dctions of the Coinmission set torth in Order N o .  
PSC-93-1769-FOP-WS, requiring a reduction of t h e  rdtrs dnd d refunu 
wert: and are clearly within the  commission'^ jurisdiccion. 
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In view of the I Commission's exclusive ~urisdict~~ri i n  the 

without jurisdiction 4 ,to consider the Commission's decision in Order regulation of water nd wastewater utilities, the Circuit Court is 

No. PSC-93-1769-FOF-WS. Where the Commission has jurisdiction to 
issue aii ordr I ,  the Clrcuit Courr Iirls IIO Jurludlcrlon to conauct 
further proceedings. pub1 ic Sriv1r.e Co~iiini~i~iiori v. F u l l e r ,  551 
So.2d 1210 (Fla. 1989). Moreover, neither general law nor the 
constitution provide a circuit court with concurrent or cumulative 
power of direct review of Commission actions. Fuller at 1213. I n  
addition, in Florida Public Service Commission v. Bryson, 569 S0.2d 
1253 (Fla. 1990). the Florida Supreme COUL-t held that the 
commission must be allowed to act when it has at least a colorable 
claim that the matter under consideration falls within its 
exclusive jurisdiction as defined by statute. Brvson, dt 1255. If 
the Commission is alleged to acr without jurisdiction, it is the 
duty of the appellate court to review the allegatlon and correct 
the Commission's erroi-, if any. u., at 1255. 

The First District Court uf Appeal, in Case No. 94-64, 
specifically reviewed and upheld Order No. PSC-93-1769-FOF-WS. 
%, Turkey Creek, Inc. and Familv Diner. . .  Inc. d/h/d Turkey Creek 
Utilities v. Florida Public Service Commls m. ' 652 So.2d 8 2 2  (Fla. 
1st DCA 1995). It is clear that Turkey Creek is seeking a second 
judicial determination on the validity of Order No. PSC-93-1769- 
FOF-WS. Therefore, the defenses of collateral estoppel and res 
judicata would also appear to be applicable. 

Further, our statf has, on numerous occasions, lnfornied Turkey 
Creek of its obligation to comply with Order No. PSC-93-1769-FOF- 
WS. Therefore, Turkey Creek has been given ample tlme and 
sufficient information to comply with the Commission's order. 
Accordingly, we again deny Turkey Creek's request t.0 defer any show 
cause or penalty proceeding pending the outcome of the Circuit 
Court declaratory statement action. 

Imposit ion and Susrxns i o n  of  t 'rne 

We have issued two orders, Orders Nos. PSC-95-1101-FOF-WS diid 
PSC-95-1445-FOF-WS, orderilig Turkey Creek to show cduse why it 
should not be finedlfor its failui-e to comply with Order No. PSC- 
93-1769-FOF-WS. In its two responses, Turkey Creek has failed to 
demonstrate why a f ne should not be imposed. 1 

Pursudnt to Section 367.161 ( l i  , Florida Stzcutes, the 
Commission is authorized to assess a penalty of up to $5,000 per 
day for each offense, if a utility is Eound to have willfully 
violaLed any pruvision of Chapter 3 ~ 7 ,  Florida Stacutes, or any 

I lawful rule or order of the Commission. Further, utilit-ies are 
charged with the knowledge of the Coliunission's rules and orders. 

In Order No. PSC-93-1769-FOF-WS, we determined that Turkey 
Cr-cck should makc the rrfundu required by Urdero Noc. l ' s C - Y 3 - O i 2 . Y -  
FOY-WS dnd PSC-93-0816-FOF-WS. and tlidt such refurlas u h u u l d  tc: 
dccomplished within 90 days. Even dllowing for the time of thr 
appeal, the 90 days have long since expired (order was afiirmed 3. 

March 27, 1995, and mandate was issued on April 12, 15551. Tt.e 
refusal to make the refunds would appear to be a willful violation 
of a Commission order (see Order No. 24306, issued April 1, 1991. 
in Docket No. 890216-TL, whereby the Commission, finding no intent 
to violate the rule, still initiated show cause proceedings, 
stating that "[iln our view, 'willful' implies an intent to do an 
act, and this is distinct from an intent LO violate a statute o r  
rule. " ) . 

Therefore, it is clear that Turkey Creek hds willfully 
violated Orders Nos. PSC-93-1769-FOF-WS, PSC-93-0229-YOF-WS, and 
PSC-93-0816-FOF-WS. Those orders found that Turkey Creek had 
violated Sections 367.081 and 367.171, Florida Statutes, by raising 
its rates in September and November ot 1992, and required refunds 
to be made within 90 days of the issuance date of Order No. PSC-93- 
1769-FOF-WS. This, Turkey Creek has not done. 

Based on this continuing willful violation, a fine of $5,000 
shall be imposed for the failure of Turkey Creek to make the 
required refunds. However, in its letter dated February 19, 1996, 
Turkey Creek offered to deposit with an appropriace escrow agent an 
amount of money which they considered sufficient to cover the 
refunds in return for this Commission abating the penalty 
proceedings. ing this offer, we note that we do not knob- 
what Turkey eek consi rs a sufficient amount. and our staff ha 
calculated hat a depo it of $ 4 2 , 0 0 0  would fully protect tht- 
customers. Theretore, although we find it appropriate to impose 
this fine, e also ind it appropriate to suspend the fine. 

-provided tha Turkey Creek deposits $42,000 in an dppropridte 
escrow account within three weeks of the date of this order. By 
allowing Turkey 'reek to escrow these tunds pending the outcome of 
the Circuit Court :tion in Case No. 95-3065-CA, this Cornmiusion i r i  

no way concedes tha the Circuit Court has jurisdiction to hrdL 
such action. c 
agreement: 

The fo~~owllly conditions SIidll be pdrt of dny escrow 
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1) 

2 )  

3 )  
so 
COI 

4 1  

7 )  

No funds in the escrow account may be witharawn by the 
utility without the approvcll (thl-ough t.he Director of 
Records and Reporting) of the Cornnliooion. 
The escrow account shall bc: an  inteI-est beariny clccount. 

I f  a refund to the customers is required, the interest 
from this escrow accounn attributable to the ulLimate 
amount refunded shall be distributed LU che C U S ~ O I I I ~ L - S .  

If d refund to the customers is noc required, all 
interest earned by the escrow account shall revert to the 
utility. 

All intorma n the escrow dccounc Shd11 be available 
from t h e C . 0 7  older of the escrow ~ C C O U I I ~  to a Commission 
represen ative t all Limes. 

The $ 4 2 .  0 0  shall be deposited i n  the escrow dccount 
within th ee weeks of the dare of this ordrr. 

The funds L sha used to make the refunds required by 
Order No. PSC-93-1769-FOF-WS, provided that the Florida 
Public Service Commission is the prevailing party in Case 
No. 95-3065-CA filed in the Eighth Judicial Circuit. If 
Turkey Creek, Inc., and Family Diner, Inc., are the 
prevailing parties, then all funds, plus interest, shall 
be recurned to them. 

This escrow account is established by the direction of 
the Florida Public Service Commission (FPSC) for the 
purposes set forth in its order requiring such account. 
Pursuant to Cosentino v. E l s o n ,  263 So. 2d 253 (Fla. 3d 
DCA 1972). escrow dccounts are not yublect to 
garnishments. 

TlW director u t  H C C U I ~ S  d l l c l  HrpLJrtiIly O f  t h e  FPSC m u s t  be 
signator-y to the escrow ~grcemerrt. 

Our staff will verify driy refu~lds with IiitrrrbL, a i d  I I I  no 
instance should the maintenance and ddministr-tive costs associdted 
with the refund be borne by the customers. These COSLS are the 
responsibility of, and shall be borne by, the utility 

In the event Turkey Creek rdils to deposit $42.000 i n  an 
appropriate escrow account within three weeks s f  the dace of thls 
order, tk&e fine of $5,000 shall noc De suspended, and redsonable 
efforts s h d l l  be mdae to collect Lne fine Redsonarjle eftorts 
shall be-detined ds two curtitied letctrs dtmdridlnq payment If 

reasonable collection efforts fail, the fine shall be aeemea 
uncollectible dnd the matter shall be reterred to the Offlce of ths 
Comptroller for further action, with any collectlon to be deposltad 
in the State General Kevenue Fund purbuant to Sect1011 367 161, 
Florida Statutrb 

Thls docket shdll remain open for the coritlnued proceb5lIig f i r  
this case. 

Bclsed on the toregoing, it i f i ,  therefore, 

ORDERED by the Floridd Publlc Service Commission that tnere 15 
nc dispute of materlal fact and the request of Turkey Creek, Inc , 
and Famlly Diner, Inc , for a tormal hearing pursuant to Section 
120 57(1), is hereby denied It is further 

ORDERED that the request for the deferral of any action on the 
penalty proceeding is denied It is furcher 

ED that a fine i n  the amount of $5,000 snall be imposed 

fine shall suspended, provided thdr Turkey 
and Family Diner, Inc , deposit $42,000 in an 

rlate escrow account withln three weeks of the date of thib 

ORDERED that this dockec shall renidin open for the continued 
processing of this case 

By ORDER of the Ilorida Publlc Service C o ~ m i s s i o n ,  this 
day of March. 

( S E A L )  

R i i J  

nLANCA S .  BAYO, Director 
Division ot Records and ktrporniriy 

by: 

J 
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NOTICE OF FURTHEK PKOXEDINGS OR J U ' l I r I k L  RF'JIEW 

The Florida Public Service Commitision is required by Section 
120.59(4), Florida Statutes, to notify pdrtieb uf dny 
administrative hearing or judicia I review of Cuiiinlissioii urdcrs chat 
is dvdilable under Sections 1 2 0 . 5 7  or 12O.id. Flor-idd Statutes, as 

so well ds the procedures and time l i n u c s  chat apply. This nocice 
co,should not be construed to mean dl1 reqursrs fur dn administrative - hearing or judicial review will be granted or result in the relief 

sought. 

Any party ddversrly affected by the Commission's final action 
in this matter may request: 1 )  reconsideration of the decision by 
filing a motion tor reconsideration with the Director, Division of 
Records and Reporting, 2540 Shumdrd Oak Boulevard, Tallahassee, 
Florida 32399-0850,  within fiftren (15) days of the issuance of 
this order in the form prescribed by Rule 2 5 2 2 . 0 6 0 ,  Florida 
Adminiscrative Code; or 2 )  judicidl review by ttir Florida Supreme 
Court in the case of an electric, gds or telephone utility or the 
First District Court of Appeal in the case of a water and/or 
wastewater utility by filing a nocice of appeal with the  Director, 
Division of Records and Reportiny dnd filing a copy of the notice 
of appeal and the filing fee wich the appropriate court. This 
filing must be completed within chirty (30) days d f t c i -  the issuance 
of this order, pursuant to Rule 9.110, Florida Rule u t  Appellate 
Procedure. The notice of appeal must be in the form specified in 
Hule 9 . 9 0 0  (a), Florida Rules or Appellate Procedure. 


