
EUTLEDCE, ECENIA, UNDERWOOD, PURNELL & HOFFMAN 
PROFESSIONAL ASSOCIATION 

ATTORNEYS AND COUNSELORS AT LAW 

STEPHEN A ECENIA 

KENNETH A HOFFMAN 

THOMAS W KONRAD 

R DAVID PRESCOTl 

HAROLD F X PURNELL 

GARY R RUTLEDGE 

R MICHAEL UNDERWOOD 

WILLIAM B WILLINGHAM 

POST OFFICE BOX 551,32302-0551 
215 SOUTH MONROE STREET, SUITE 420 

TALLAHASSEE, FLORIDA 32301-1841 

TELEPHONE (904) 681-6788 
TELECOPIER (904) 681-6515 

April 29, 1996 

MS. Blanca S.  Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Betty Easley Conference Center 
Room 1.10 
Tallahassee, Florida 32399-0850 

Re: Docket No. 950495-WS 

GOVERNMENThL CONSULTANTS 

PATRICK R MALOY 
AMY J YOUNG 

HAND DELIVERY 

Dear MS. Bayo: 

Enclosed herewith for  filing in the above-referenced docket on 
behalf of Southern States Utilities, Inc. are the following 
documents: 

1. Original and fifteen copies of SSU's Motion for 
Attorneys' Fees and Costs; and 

2.  A disk in Word Perfect 6.0 containing a copy of the 

Please acknowledge receipt of these documents by stamping the 

document entitled "Fees". 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application by Southern ) 
States Utilities, Inc. for rate ) 

Osceola Utilities, Inc. in ) 
Osceola County, and in Bradford, ) 
Brevard, Charlotte, Citrus, Clay, ) 
Collier, Duval, Highlands, ) Docket No. 950495-WS 

availability increase and charges increase for in Orange- service ) ) ~~~~~~, 
Lake, Lee, Marion, Martin, 1 
Nassau, Orange, Osceola, Pasco, ) 
Polk, Putnam, Seminole, St. Johns, 1 Filed: April 29, 1996 
St. Lucie, Volusia and Washington ) 
Counties. 1 

1 

SSU'S MOTION FOR ATTORNEYS' FEES AND COSTS 

Southern States Utilities, Inc. (lqSSUrl), by and through its 

undersigned counsel, and pursuant to Section 120.57(1) (b)  ( 5 ) ,  

Florida Statutes l1995), hereby requests the Commission to enter an 

Order requiring the Office of Public Counsel ("OPC") and, as 

specified below, other Intervenors, to pay the reasonable expenses 

incurred by SSU, including a reasonable attorneys' fee, arising 

from three motions identified below which have been filed in this 

proceeding. In support of its Motion, SSU states as follows: 

81. BACKGROUND AND AUTHORITY 

1. This Motion is filed pursuant to Section 120.57 (1) (b) S . ,  

Florida Statutes (1995), which provides as follows: 

Pleadings, motions, or other papers filed 
in the proceeding must be signed by a party, 
the party's attorney, or the party's qualified 
representative. The signature of a party, a 
party's attorney, or a party's qualified 
representative constitutes a certificate that 
he or she has read the pleading, motion, or 

her knowledge, information, and belief, formed 
after reasonable inquiry, it is not interuosed 

other paper and that, to the best of his or 8655 

for any improper uuruoses, such as to hara&CII"" ' ' '"'YEFG-DATE 
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or to cause unnecessarv delav or for frivilous 
purpose or needless increase in the cost of 
litisation. If a pleading, motion, or other 
paper is signed in violation of these 
requirements, a hearing officer, upon motion 
or the officer's own initiative, shall impose 
upon the person who signed it, a represented 
party, or both, an appropriate sanction, which 
may include an order to pay the other party or 
parties the amount of reasonable expenses 
incurred because of the filing of the 
pleading, motion, or other paper, including a 
reasonable attorney's fee. (Emphasis 
supplied). 

This Motion is directed to the following motions filed in 2. 

this proceeding. 

<a. OPC's Second Motion to Cap Interim Rates, filed on 

December 4, 1995, and denied by Order No. PSC-96-0125-FOF-WS 

issued January 25, 1996; 

b. OPC's Motion to Dismiss SSU's Supplemental Petition for 

Interim Revenue Relief, filed on December 4, 1995, and denied by 

Order No. PSC-96-0125-FOF-WS issued January 25, 1996; and 

c. The March 12, 1996 Motion to Dismiss filed by OPC and 

joined by Intervenors Amelia Island Community Association, 

Residence Condominium, Residence Property Owners Association, 

Amelia Retreat Condominium Association, Amelia Surf and Racket 

Property Owners Association and Sandpiper Association ("Nassau 

Associations") , the Concerned Citizens of Lehigh Acres ("Lehigh 

Acres") , Sugarmill Woods Civic Association, Inc. ("Sugarmill 

Woods"), Spring Hill Civic Association, Inc. ("Spring Hill"), Marco 

Island Civic Association, Inc. ("Marco Island"), Harbour Woods 

Civic Association ("Harbour Woods") , the Board of Supervisors of 

the East County Water Control District ("East County Water Control 
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Distr.ict"), and Citrus County. 

:3 . Section 120.57 (1) (b) 5. authorizes the recovery of a 

reasonable attorney's fee and related expenses incurred in 

connection with any motion filed by an opposing party in a Section 

120.57(1), Florida Statutes proceeding for an improper purpose, 

including motions filed for a frivilous purpose. The recovery of 

a reasonable attorney's fee and related expenses is authorized 

under the statute where the moving party fails to demonstrate a 

reasonably clear legal justification for the motion at issue. 

Mercedes Liqhtinq and Electrical SUDD~V, Inc. v. State, DeDartment 

of General Services, 567 So.2d 272, 278 (Fla. 1st DCA 1990). As 

with its federal counterpart, Rule 11, Federal Rules of Civil 

Procedure, the purpose of Section 120.57 (1) (b) 5. is ' I . .  . to 

discover dilatory or abusive tactics and to streamline the 

litigation process. The rule is aimed at deterrence, not fee 

shifting or compensating the prevailing party." a., 560 So.2d at 
276. 

4. SSU maintains that the three motions identified above 

were filed for an improper or frivilous purpose and that no clear 

legal justification existed for the filing of the motions. 

11. OPC'S SECOND MOTION TO CAP INTERIM RATES AND MOTION TO 
DISMISS SSU'S SUPPLEMENTAL PETITION FOR INTERIM REVENUE 
RELIEF 

On August 30, 1995, OPC filed its Motion to Dismiss SSU's 

Initial Request for An Interim Increase in Rates. OPC'S Motion was 

denied by Order No. PSC-95-1327-FOF-WS issued November 1, 1995. 

Despite the clear and unambiguous decision of the Commission 

5. 
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denying OPC's Initial Motion to Dismiss SSU's Initial Request for 

an Interim Increase in Rates, OPC filed a (Second) Motion to 

Dismiss SSU's Supplemental Petition for Interim Revenue Relief. 

OPC's (Second) Motion to Dismiss SSU's Supplemental Petition for 

1nter.im Revenue Relief was filed on December 4, 1995. S S U ' s  

Response was filed on December 11, 1995. OPC's (Second) Motion to 

Dismiss S S U ' s  Supplemental Petition for Interim Revenue Relief was 

denied for the same reasons set forth in Order No. PSC-95-1327-FOF- 

WS which denied OPC's Initial Motion to Dismiss SSU's Initial 

Request for an Interim Increase in Rates. See Order No. PSC-96- 

0125-FOF-WS issued January 25, 1996, at 13. 

6 .  On September 15, 1995, OPC filed its First Motion to Cap 

Interim Rates in this proceeding. The motion was denied by Order 

No. PSC-95-1327-FOF-WS, issued November 1, 1995. Despite the clear 

and unambiguous decision o f  the Commission denying OPC's First 

Motion to Cap Interim Rates, OPC filed a Second Motion to Cap 

Interim rates on December 4, 1995. SSU filed its Response on 

December 11, 1995. OPC's Second Motion to Cap SSU's Maximum 

Interim Rates also was denied for the same reasons OPC's Initial 

Motion to Cap SSU's Maximum Interim Rates was denied pursuant to 

Order No. PSC-95--1327-FOF-WS. See Order No. PSC-96-0125-FOF-WS 

issued January 25, 1996, at 14. 

7. Based on the foregoing facts, no legal justification 

existed for the filing of OPC's Second Motion to Cap SSU's Maximum 

Interim Rates or OPC's (Second) Motion to Dismiss SSU'S 

Supplemental Petition for Interim Revenue Relief. Accordingly, 
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under Section 120.57 (1) (b) 5 .  Florida Statutes (1995) , SSU is 

entitled to recover its attorney's fees and costs incurred in the 

preparation and filing of its Responses to these motions. 

III. THE MARCH 12. 1996 MOTION TO DISMISS 

8. On March 12, 1996, OPC filed a Motion to Dismiss SSU's 

Amended Application for Increased Water and Wastewater Rates 

("Amended Application"). This motion was filed despite the fact 

that, by SSU's count, eight previous motions to dismiss filed by 

OPC had been denied in this proceeding. The March 12, 1996 motion 

to dismiss was joined by Intervenors identified in paragraph 2(c) 

above. A copy of the March 12, 1996 Motion to Dismiss is attached 

hereto as Exhibit "A". 

9. On March 19, 1996, SSU filed its Response in Opposition 

to the March 12, 1996 Motion to Dismiss. A copy of SSU's Response 

to the March 12, 1996 Motion to Dismiss is attached hereto as 

Exhibit "E"  and incorporated herein by reference. SSU's Response 

to the March 12, 1996 Motion to Dismiss establishes that there 

clearly was and is no legal justification for the March 12, 1996 

Motion to Dismiss. 

The letters from Lt. Governor McKav and Secretary Dusseau to 
the Chairman 

10. OPC and the other Intervenors allege that SSU's Amended 

Application should be dismissed in response to the alleged 

misconduct of SSU in connection with letters sent to the Chairman 

from Lt. Governor McKay and Secretary of Commerce Dusseau 

requesting information concerning SSU. SSU maintains that the 

letters were not ex parte communications as they do not address the 
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merits of the instant proceeding nor do they request a favorable 

result on behalf of SSU. Nonetheless, the Chairman treated the 

letters as ex parte communications and provided a copy to all 

parties authorizing the parties to file a written response within 

ten days as required under Section 350.042 (4), Florida Statutes. 

In support of dismissal, the movants cite Jenninss v. Dade County, 

589 So.2d 1337 (Fla. 3rd DCA 1991). The Jenninss decision 

unambigously holds that any remedial action ordered by a tribunal 

in response to an alleged ex parte communication must be bottomed 

on an allegation of prejudice arising from the ex parte 

communication. In this case, there is no allegation of prejudice 

in connection with the letters sent to the Chairman by Lt. Governor 

McKay and Secretary Dusseau, nor could there be, as the movants 

were provided ten days to file a response. Further, the 

Commission's authority is limited by statute. See, e.q., Citv of 

CaDe Coral v. GAC Utilities. Inc., of Florida, 281 So .2d 493 (Fla. 

1973). Section 350.042, Florida Statutes, does not authorize the 

Commission to dismiss a proceeding in response to an ex parte 

communication. The only remedy provided by the statute is 

authorization for a commissioner ' I . .  . if he or she deems it 

necessary to eliminate the effect of an ex parte communication 

received by him or her, (to) withdraw from the proceeding . . . . "  
11. The lack of legal justification for the March 12, 1996 

Motion to Dismiss was exacerbated by the misrepresentations made by 

counsel for the Intervenors at the April 16, 1996 oral argument on 

the motion. On March 19, 1996, at the Agenda Conference hearing on 
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the Intervenors' Motion to Transfer this proceeding to the Division 

of Administrative Hearings, counsel for Intervenors and counsel for 

OPC openly acknowledged on several instances that they were not 

claiming any prejudice as a result of the letters from Lt. Governor 

McKay and Secretary Dusseau. See copy of excerpts of transcript 

from March 19, 1996 Agenda Conference attached hereto as Exhibit 

" C " .  Nonetheless, at the oral argument on the Motion to Dismiss on 

April 16, 1996, counsel for Intervenors and counsel for OPC advised 

the Commission that the March 12, 1996 Motion to Dismiss was 

premised on a claim of prejudice - -  a representation not found 

within the four corners of the March 12, 1996 Motion to Dismiss and 

expressly inconsistent with previous representations made at the 

March 19, 1996 Agenda Conference regarding the same subject matter. 

Further, in an effort to secure a ruling granting the Motion to 

Dismiss, counsel for OPC argued that the letter from Lt. Governor 

McKay does address the merits of this case. In so doing, counsel 

for OPC read to the Commission a portion of the last paragraph of 

Lt. Governor McKay's letter leaving out the words in bold type 

below: 

I would appreciate any information you 
might be able to provide me on the overall 
economic and financial consequences facing SSU 
as outlined in the attached letter so I can 
respond to Mr. Sandbulte's concerns. 

~ See copy of excerpt of transcript from April 16, 1996 Agenda 

Conference attached hereto as Exhibit "D" . 
12. The March 12, 1996 Motion to Dismiss attached the letter 

from Lt. Governor McKay but failed to attach the letter of Mr. 
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Sandbulte to Governor Chiles referenced in Lt. Governor McKay‘s 

letter. Mr. Sandbulte’s letter confirms that the concerns 

expressed by Mr. Sandbulte related to a decision of the Commission 

in Docket No. 920199-WS - -  not the instant proceeding. OPC’s 

failure to fully advise the Commission as to the full content of 

Lt. Governor McKay’s letter was nothing less than an unjustified 

attempt to inaccurately portray Lt. Governor McKay‘s letter as a 

letter addressing the merits of the instant proceeding. SSU would 

submit that if there is any misconduct in this proceeding, it is 

that of OPC and other Intervenors in failing to accurately inform 

the Commission of the information concerning SSU actually soughtin 

Lt. Governor McKay’s letter. 

Allesed Interference with Notice to Customers 

13. Second, the movants seek dismissal based on allegations 

that SSU has ”interfered“ with the Notice to Customers. The 

movants cite no authority in support of dismissal on this ground. 

To the contrary, S S U  has the constitutional right to communicate 

its views on substantive issues with its customers without 

interference from or granting an opportunity to respond to OPC or 

any other Intervenor. Pacific Gas and Electric Companv v. Public 

Utilities Commission of California, 475 U.S. 1, 89 L.Ed. 2nd 1, 106 

S.Ct. 903 (1986); In the matter of AN INVESTIGATION OF THE SOURCES 

OF SUPPLY AND FUTURE DEMAND OF KENTUCKY-AMERICAN WATER COMPANY, 

Case No. 93-434, Kentucky Public Service Commission, order issued 

March 3, 1995. Attached as Composite Exhibit “E” are affidavits of 

SSU employees who attended one or more of the customer meetings 
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held by SSU. These affidavits, together with the prefiled rebuttal 

testimony of SSU witness Ida Roberts, refute any alleged 

interference with the customer notice. 

Allesed Interference with Citizens‘ Rioht to COU8el 

14. Last, the movants seek dismissal on the ground that SSU 

allegedly interfered with the Citizens‘ right to counsel. This 

allegation is premised on an allegation that SSU advised its 

customers at a customer meeting held by SSU that OPC had a conflict 

in representing customers on the issue of what rate structure 

should be authorized by the Commission in this proceeding. Again, 

no authority in support of dismissal is cited by the movants. The 

facts are that this is precisely the position that OPC has taken at 

customer service hearings in this proceeding and, additionally, 

formed the basis for OPC‘s Motion to Appoint Separate Counsel for 

customers supporting different rate structures, a motion denied by 

Order No. PSC-95-1387-PCO-WS issued November 8, 1995. OPC’ s 

position that it has a conflict on this rate structure issue is 

consistent with the position it has taken in past rate proceedings 

before the Commission. Moreover, the prefiled rebuttal testimony 

of Ida Roberts and the affidavits of many SSU employees contained 

in Composite Exhibit “E” refute the movants‘ allegations. 

15. On April 16, 1996, the Commission deferred ruling on the 

March 12, 1996 Motion to Dismiss pending the testimony of witnesses 

during the final hearing concerning the allegations set forth in 

the Motion to Dismiss. 
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IV. CONCLUSION 

16. For the foregoing reasons, SSU submits that no clear 

legal justification existed or exists for OPC's Second Motion to 

Cap SSU's Maximum Interim Rates, OPC's (Second) Motion to Dismiss 

SSU's Supplemental Petition for Interim Revenue Relief, or 

OPC/Intervenors' March 12, 1996 Motion to Dismiss. The facts 

demonstrate that these Motions were filed for an improper or 

frivolous purpose. 

17. SSU has retained the undersigned attorneys to represent 

it in this proceeding and has agreed to pay said attorneys 

reasonable attorneys' fees and expenses for their services. The 

attorneys' fees and expenses incurred by SSU in connection with the 

three motions previously discussed herein, as well as the 

attorneys' fees and costs incurred by SSU for  preparation and 

argument of this Motion before the Commission, should be reimbursed 

to ssu.  
WHEREFORE, SSU respectfully requests the Commission to enter 

an Order granting SSU the following relief: 

A. Recovery from OPC of reasonable attorneys' fees and 

incurred by SSU in connection with OPC's Second Motion to expenses 

Cap SSU's Maximum Interim Rates; 

B. Recovery from OPC of reasonable attorneys' fees and 

expenses incurred by SSU in connection with OPC's (Second) Motion 

to Dismiss SSU's Supplemental Petition for Interim Revenue Relief; 

C. Recovery from OPC, Nassau Associations, Lehigh Acres, 

Sugarmill Woods, Spring Hill, Marco Island, Harbour Woods, East 
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County Water Control District and Citrus County of reasonable 

attorneys' fees and expenses incurred by SSU in connection with the 

March 12, 1996 Motion to Dismiss; 

D. Recovery from OPC, Nassau Associations, Lehigh Acres, 

Sugarmill Woods, Spring Hill, Marco Island, Harbour Woods, East 

County Water Control District and Citrus County of reasonable 

attorneys' fees and expenses incurred by SSU in preparing this 

Motion for Attorneys' Fees and Costs and arguing it before the 

Commission; and 

E. If the Commission finds that such fees and expenses 

should be awarded to SSU pursuant to section 120.57 (1) (b) 5 . ,  

Florida Statutes, SSU requests the opportunity to submit 

documentation and other evidence in support of such fees and 

expenses. 

Respectfully submitted, 

WILLIAM B. WILLINGHAM, ESQ. 
Rutledge, Ecenia, Underwood, 

Purnell & Hoffman, P.A. 
P. 0. Box 551 
Tallahassee, FL 32302-0551 
(904) 681-6788 

and 

BRIAN P. ARMSTRONG, ESQ. 
MATTHEW FEIL, ESQ. 
Southern States Utilities, Inc. 
1000 Color Place 
Apopka, Florida 32703 
(407) 880-0058 
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CERTIFICATE OF SERVICE 

I HEREBY CER.TIFY that a copy of SSU's Motion for Attorneys' 
Fees and Costs was furnished by U. S. Mail and/or hand delivery(*) 
to the following on this 29th day of April, 1996: 

Lila Jaber, Esq.* 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Gerald L. Gunter Building 
Room 370 
Tallahassee, FL 32399-0850 

Charles J. Beck, Esq.* 
Office of Public Counsel 
111 W. Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

Michael B. Twomey, Esq.* 
P. 0. Box 5256 
Tallahassee, FL 32314-5256 

Mr. Kjell Pettersen 
P. 0. Box 712 
Marco Island, FL 33969 

Mr. Paul Mauer, President 
Harbour Woods Civic Association 
11364 Woodsong Loop N 
Jacksonville, FL 32225 

Mr. John D. Mayles 
President 
Sugarmill Woods Civic Asso 
91 Cypress Blvd., West 
Homosassa, FL 34446 

Arthur I. Jacobs, Esq. 
P. 0. Box 1110 
Fernandina Beach, FL 
32305-1110 

Mr. Frank Kane 
1208 E. Third Street 
Lehigh Acres, FL 33936 

Larry M. Haag, Esq. 
111 West Main Street 
Suite #B 
Inverness, FL 34450 
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BEFORE THE FLORIDA PUBLIC S E R V I C E  COMMISSION,* 

In re: Application for a rate ) 
increase for Orange-Osceola ) 
Utilities, Inc. in osceola County, ) 
and in Bradford, Brevard, Charlotte,) 
Citrus, Clay, collier*; Duval, ) Docket NO. 950495-WS 

Martin, Nassau, Orange, OsCeOla, ) Filed: March 12, 1996 
Pasco, Putnam, Seminole, St. Johns, ) 
St. Lucie, Volusia, and Washington ) 

Highlands, Lake, Lee, Marion, ) 

Counties by Southern States ) 
Utilities, Inc. ) 

) 

MOTION TO D I S M I S S  

The Citizens of Florida ("Citizens"), by and through Jack 

Shreve, Public Counsel, joined by Amelia Island Community 

Association, Residence Condominium, Residence Property Owners 

Association, Amel:.a Retreat Condominium Association, Amelia Surf 

and Racquet Property Owners Association and Sandpiper Association 

("Nassau Associations"), by and through Arthur I. Jacobs, their 

attorney, the Conc:erned Citizens of Lehigh Acres ("Lehigh Acres") 

Sugarmill Woods Civic Association, Inc. ("Sugarmill Woods") , Spring 

Hill Civic Association, Inc. ("Spring Hill"), Marco Island Civic 

Association, Inc. ("Marco Island") , Harbour Woods Civic Association 
("Harbour Woods"), and the Board of Supervisors of the East County 

Water Control District ("East County Water Control District"), by 

and through Michael B. Twomey, their attorney, move the Commission 

to dismiss the application for a rate increase of Southern States 

Utilities, Inc. ("Southern States") because of misconduct by 

1 

EXHI B IT " A" 



Southern States nterfering with due process rights of the parties. 

This misconduct includes (1) soliciting ex uarte communications 

intended to inf uence the Commission, (2) interference with the 

notice to customers, and (3) interference with the Citizens' right 

to counsel. 

f' 

SOLICITING EX PARTE COMMUNICATIONS INTENDED TO INFLUENCE THE COMMISSION 

1. Public dc8cuments obtained by Michael B. Twomey, attorney 

for Lehigh Acres, Sugarmill Woods, Marco Island and Harbour Woods, 

show that Southern :States' lobbyist Jeff Sharkey solicited both the 

Lieutenant Governor and the Secretary of Commerce to contact the 

Florida Public Service Commission. A draft letter faxed from Mr. 

Sharkey to the Lieutenant Governor on December 13, 1995, expressed 

concern about the regulatory environment at the Commission which 

resulted in a year-to-date loss for the utility. It also expressed 

concern if the Commission were to place Southern States in serious 

financial jeopardy. The draft letter sent by Mr. Sharkey to the 

Lieutenant Governor asked the Chairman of the Commission to respond 

to the Lieutenant Governor about the overall economic and financial 

consequences facing Southern States, as outlined in a letter sent 

by Mr. Arend Sandbolte, chairman of Southern States' parent company 

Minnesota Power & Light, to the Governor. 

2 .  As the paid lobbyist of Southern States, it was well 

known to Mr. Sharkey that both this case and a case on remand from 
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the First District Court of Appeals were matters pending before the 

Commission. Mr. Sharkey's intent, on behalf of Southern States, 

was to influence the Commission on pending matters, whether or not 

those matters were known to the Lieutenant Governor, to the 

prejudice of other parties in the case. 

*, 

3 .  Members of the Florida Public service Commission are 

nominated to the Governor by the Florida Public Service Commission 

Nominating Coiincil. The Governor appoints members of the Florida 

Public Service Commission from those nominated by the Florida 

Public Service Commission Nominating Council. Section 3 5 0 . 0 3 1 ,  

Florida Statutes ( 1 9 9 5 )  . The power of the Governor over 

appointments to the Florida Public Service Commission was known to 

Mr. Sharkey and Southern States. 

4 .  On behalf of Southern States, Mr. Sharkey made a request 

to the Secretary of Commerce similar to the request made to the 

Lieutenant Governor. A fax dated December 1 3 ,  1 9 9 5 ,  forwarding a 

draft letter to the Secretary of Commerce, states that "the 

situation is critical." Another fax dated December 21, 1 9 9 5 ,  

displays handwrit:ten notes stating "Deadline is Jan 3rd," the day 

before the Commission votedto increase the rates charged customers 

by Southern States on an interim basis. The inscription stating 

"Deadline is Jan 3rd" came from a communication from Mr. Sharkey's 

office to the executive secretary for the Secretary of Commerce. 
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.. . -. 

5. Based on the solicitations made by Southern States' 

lobbyist, both the Lieutenant Governor and the Secretary of 

Commerce sent 1et.ters to the Commission while this case was 
2'  , pending. 1 

6 .  The gravity of Southern States' misconduct can be seen by 

an analogy to a civil suit in circuit court. Suppose that Southern 

States had brought a multi-million dollar law suit in circuit 

court. Their action in soliciting the Lieutenant Governor to 

contact the Commis,sion in this case is tantamount to contacting the 

employers of jurors in a civil suit and asking the employers to 

influence the jurors. No circuit court judge would condone this 

sort of behavior, and neither should the Commission. 

7. Jenninqa v. Dade Countv, 589 So.2d 1337 (Fla. 3d D.C.A. 

1991) sets the standard for a court's review of the effect of ex 
communications on quasi-judicial proceedings, such as this 

proceeding under section 120.57(1), Florida Statutes (1995). The 

allegation of prejudice resulting from ex parte contacts with the 

decision makers in a quasi-judicial proceeding states a cause of 

action. Upon the aggrieved party's proof that an ex parte contact 

occurred, its effect is presumed to be prejudicial unless the 

defendant proves the contrary by competent evidence. In 

determining the prejudicial effect of an ex parte communication, 

' Copies of the letters are attached to this motion as 
exhibit 1. 
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the trial court considers whether, as a result of improper ex parte 

communications, t.he agency's decision making process was 

irrevocably tainted so as to make the ultimate judgment of the 

agency unfair, either as to an innocent party or to the public 

interest that the agency was obliged to protect. 

t' . 

8. In making this determination, a number of considerations 

may be relevant: the gravity of the ex parte communication; whether 

the contacts may have influenced the age .cyfs ultimate decision; 

whether the party making the improper contacts benefitted from the 

agency's ultimate decision; whether the contents of the 

communications were unknown to opposing parties, who therefore had 

no opportunity to respond: and whether vacation of the agency's 

decision and rema.nd for new proceedings would serve a useful 

purpose. 

9 .  The criteria set forth in Jenninas applies to an ordinary 

- ex contact, but the ex parte contact procured by Southern 
States was anything but ordinary. Southern States deliberately 

procured the ex parte contact through the office that appoints 
Commissioners to their position. It thus carried a significance 

far beyond an ex parte contact coming directly from Southern 

States. While the Jenninas case focuses on the effect of the ex 
parte communication on the decision maker, this motion focuses 

instead on the misconduct of Southern States in attempting to 

influence the Commission, whether those actions by Southern States 
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were successful or not. 

10. A deliberate,. and contumacious disregard of a court's 

authority warrant dismissal, as will bad faith, willful disregard 

or gross indifference to an order of a court, or conduct which 

evinces deliberate callousness. Watson v. Peskoe, 407 So.2d 954, 

956 (Fla. 3d D.C.A. 1981); Bedflower v. Cushman & Wakefield of 

Florida, Inc., 510 So.2d 1130, 1131 (Fla. 2d D.C.A. 1987); Morales 

v. Perez, 445 So.2d 393 (Fla. 3d D.C.A. 1984); Merrill Lynch Pierce 

Fenner & Smith, Inc., v. Haydu, 413 So.2d 102 (Fla. 3d D.C.A. 

1982). Southern States' efforts to influence the Commission 

reflect a deliberate and contumacious disregard of the Commission's 

authority, show bad faith, and evince deliberate callousness. 

Their request for a rate increase should therefore be dismissed. 

11. The broad authority conferred by section 367.121(1)(5), 

Florida Statutes (:L995) empowers the Commission to dismiss Southern 

States' application for a rate increase on account of this 

misconduct. This section provides the Commission the power, in the 

exercise of its jurisdiction, to exercise all judicial powers, 

issue all writs, and do all things necessary or convenient to the 

f.dl and complete exercise of its jurisdiction and the enforcement 

of its order and requirements. 

12. Another area expressly reflectsthe Commission's power to 

dismiss this case for the type of abuse committed by Southern 
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States. Commission rules authorize dismissal for discovery abuses. 

Rule 2 5 - 2 2 . 0 3 4 ,  Flcrida Administrative Code. Presumably, this rule 

is based on the notion that such abuses can deprive parties of due 

process in a proceeding. The attempts of Southern States to gain 

an advantage throuqh outside influence are far more egregious than 

a discovery abuse. Such attempts subvert the fundamental notion of 

a fair process and deprive parties of due process. If dismissal is 

permitted for discovery abuse, certainly it is compelled for 

knowing and intentional efforts to exert ex parte influence on the 
Commission. The rule of law demands that such behavior be answered 

with grave consequences. The Commission cannot condone this type 

of behavior. 

.' 

INTERFERENCE WITH THE NOTICE TO CUSTOMERS 

13. Rule 25-22.0047, Florida Administrative Code, requires a 

notice to be sent to customers concerning the rate increase 

request. After considerable controversy, the Commission required 

Southern States to send out a second notice to customers about the 

rate increase request and held a second series of hearings 

throughout the state. 

14. The notice carries a purpose similar to a summons in a 

civil court proceeding. It appraises the party being sued of the 

nature of the suit and lets that party know the extent to which 

7 



their interests may be affected. 

15. Southern States directly interfered with that notice, and 

attempted to nullify its effect, by sending postcards to customers 

shortly after cusjtomers received the Commission's notice and 

shortly before the Commission's scheduled customer hearings.' The 

postcards boldly insinuated that the notice required by the 

Commission was inadequate. The first sentence on the post card 

asked "Are you confused about all the literature you've received 

about the upcoming EPSC hearing concerning statewide uniform rate 

structure?" It followed that question by stating, "If so, you are 

invited to attend an informative meeting with SSU representatives 

to discuss uniform rates and any of your concerns." It then 

followed that statement with only its side of an argument on which 

there are two sides. 

2' , 

16. Even worse, the postcards led customers to believe that 

the only issue affecting their rates in this case is the uniform 

rates vs. stand-alone rates issue. No mention is made of the 

amount of increased revenue Southern States seeks in this case. 

17. At the meetings held by Southern States shortly before 

the Commission's meetings, Southern States claimed either that they 

already knew how much additional revenue the Commission would give 

' 
exhibit 2. 

An example: of the postcards is attached to this motion as 
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them i n  t h i s  case. o r  t h a t  t h e  Commission r o u t i n e l y  g i v e s  t h e  

ccmpany 70% of what t h e y  ask .  W i t h  t h e  p u b l i c i t y  su r round ing  

Southern S ta t e s '  a t t e m p t s  t o  i n f l u e n c e  t h e  Comaission through ex 
p a r t e  communications, t h i s  c l a i m  may have g iven  customers  t h e  

impression t h a t  t h e  company's ex  par te  a t t e m p t s  a t  i n f l u e n c e  w e r e  

s u c c e s s f u l  and t h a t  customers  t h e r e f o r e  need be concerned only  w i t h  

t h e  i s s u e  of uniform r a t e s  v s .  s tand-a lone  r a t e s .  

1.  

1 8 .  Southern  S t a t e s  s u b v t r t e d  t h e  purpose of t h e  second 

n o t i c e  t o  cus tomers .  A t  b e s t ,  it t r i e d  t o  d i s c o u n t  t h e  importance 

of revenue requi rements  t o  customers ' r a t e s .  A t  w o r s t ,  it 

confirmed c i t i z e n s '  f e a r s  t h a t  Southern S t a t e s  s u c c e s s f u l l y  

in f luenced  t h e  Commission through ex Darte c o n t a c t s  and t h a t  t h e  

amount of a d d i t i o r . a l  revenue t h e  Commission w i l l  g i v e  t o  Southern 

S t a t e s  from cus tomers  is a foregone conc lus ion .  E i t h e r  way, it was 

an improper a t t e m p t  t o  o b s t r u c t  t h e  n o t i c e  r e q u i r e d  by t h e  

Commission and f u r t h e r  i n t e r f e r e  wi th  t h e  due p r o c e s s  r i g h t s  of t h e  

C i t i z e n s  i n  t h i s  case. 

INTERFERENCE WITH THE CITIZENS' RIGHT TO COUNSEL 

19. S e c t i o n  350.0611, F l o r i d a  S t a t u t e s  (1995) s ta tes  t h a t  it 

is t h e  d u t y  of t h e  P u b l i c  Counsel t o  r e p r e s e n t  t h e  C i t i z e n s  of 

F l o r i d a  b e f o r e  the F l o r i d a  P u b l i c  Service Commission. I n  t h e  

p rocess  of i n t e r f e r i n g  w i t h  t h e  n o t i c e  t o  customers  r e q u i r e d  by t h e  

Commission, Southern  S t a t e s  has  a l s o  a t t empted  t o  i n t e r f e r e  w i t h  

9 

t37'J5 



the Citizens' right to representation by the Public Counsel. 

20. At the private meetings described in the postcards sent 

to customers, southern States repeatedly advised the Citizens that 

the amount of increased revenue the utility would receive from 

customers was a foregone conclusion. When asked about public 

representation, the company advised customers that the Public 

Counsel had a conflict with what, according to Southern States, was 

the only important remaining issue in the case: unrform rates vs. 

stand-alone rates. Southern States thereby attempted to prejudice 

the representation of customers by the Public Counsel by attempting 

to persuade customers that the Public Counsel could do nothing for 

them. 

f. 

21. This outrageous interference with the representation of 

customers by the Public Counsel represents further misconduct 

which, like the other misconduct, deprives parties of due process 

in this case and shatters the fairness of the process. 

10 



.- 

WHEREFORE, the Citizens, Nassau Associations, Lehigh Acres, 

Sugarmill Woods, Spring Hill, Marco Island, Harbour Woods, and East 

County Water Control District respectfully request the Commission 

to dismiss Southern States' application for a rate increase and. to 

order a refund of a . 1 1  increased. interim revenue collected so far by 

Southern States. 

t' , 

Respectfully submitted, 

' ,Q&M& i3ack Shreve 
, /  
.. I' Public Counsel 

I / /  Office of Public Counsel 
c/o The Florida Legislature 
111 West Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

Attorneys for the Citizens 
of the State of Florida 

FL 32035-1110 

Attorney for the Nassau Associations 

Route 28, Box 12z4, (-/ 
Tallahassee, FL 32310 

Attorney for Lehigh Acres, Sugarmill Woods, 
Spring Hill, Marccl Island, Harbour Woods, and 
East County Water Control District 

11 
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CERTIFICATE OF SERVICE 
DOCKET NO. 950495-WS 

I HEREBY CERTIFY that a correct copy of the foregoing has 

been furnished by U.S. Mail or *hand-delivery to the following 

parties on this 12th day of March, 1996. 

*Ken Hoffman, Esq. 
William B. Willingham, Esq. 
Rutledge, Ecenia, Underwood 
Purnell & Hoffman, P.A. 

P.O. BOX 551 
Tallahassee, FL 32102-0551 

Brian Axnstrong, Esq. 
Matthew Feil, Esq. 
Southern States Utilities 
General Off ices 
1000 Color Place 
Apopka, FL 32703 

Kjell W. Petersen 
Director 
Marco Island Civic Assoc. 
P.O. Box 712 
Marco Island, FL 33969 

*Lila Jaber, Esq. 
Division of Legal Services 
Fla. Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399 

Larry M. Haag, Esq. 
Cmnty Attorney 
111 West Main Street 
Suite B 
Inverness. Florida 34450 

. -  . -  
Charles J. Be k 
Deputy Public'Counsel 
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Ms. Susan F. CIE-J:. Ch2k 
Pubiic Service Commission 
Gun&=: auiiaing 
2540  Shunard 0 2 k  Bouievard 
I 2iIah~ssec, Fi 3 2 3 ? S - O S j j  

9.2. Commissioner C1h-k: 

- 

i have had sevxal  c.scussi0r.s recent!) on the direction o i r h t  s d i t ' s  water wiii  the presidex of 
Soutneir. State thilities. Tne;!, are ve? interested in being pan o f tne  dialogue . : u e  h2\ting to prorecr u d  
preserve on: of ou: mosr valuable resources. 

Although they are n o t  2 l u g e  player hi the oven11 u2ter n232:emeni policy discussions p iesexl?  
unoerway rhrougr! various iei;isiztive w d  extcorive ofijce f o x n s ,  E Lye s ~ e ' s  luzts; p r i x t e  u'2:e: u:ili? 
tit? pi2y a vaiuabie roj: in p:-eseyiTg Lie quaii? ofZiori3a's u'2te: 5? purch2iing 2nd upgradin: sna!!. 
o5en nxa!, faiied water m d  ivasieu'2ter sysrerr.8. 

In addition, I have rcctived 2 copy of 2 let ter  sent to Govexor  Chiles by Mr. .!.-end SmdbuiIe, 
ch2irm2n 2nd CZC o i M h e : j o =  Power, th2t  der i l s  ihe current economic impact of rtcent Pubiic Semite 
CoEmission decisions on Sourhem States Uriiitics. 

hk. S z n a ~ u l t e ,  who has j o k e 5  the F l o d r  Council of 100, jecause o i h i s  interest ir. susporrinz 
our efioiom to g-aerate 2 positive economic devclopmcnt 2nd jobs c h a t e  in Fiorid2 for buinesses  and 
citizens, is v e r y  concerned about the regulatory environment 2: rhe ?SC -- which over <ne last year h2ve 
resulted in a yeu-m-date loss of 54 j j - i S O  and reduced the utilities ;ate of return on in\,~smm-ct IO - .43  
percent. 

I realize that your rate making axisions are very compiicared ma o w  o f i c e  umould nor question 
those detailed, case specific decisions. However, I would be very concerned i f w e  were to place in serio-s 
finzncial jeopardy a unique private water utiliry thar is providing qualiry water and wastewater ueatment 
facilities rhrougnoutthe state, 

I would appreciate any infomation you might be abl: to  provide me on the overall economic m d  
financial consequences facing SSU z outlined in tb: anached letter so I can respond to MI. Sandbuite's 
concerns. 

Sincere!?, 

Buddy h4acKay 

W c r  

artachment EXHIBIT 1 



FLORIDA 

De2r Commissioner Clrrk:  

Businesse:s frequenriy conraci ihis Depzanen t  with concerns ab01~: reguizroq 
decisions. and  rhe PSC under your 1eaders: i i~ hes been v e e  supporrive ofou: efiOfi5 

to ensure 2 fair and i zcor i j le  setring for eccnonii: development in  Florida. k'our 
receni coaperation on the eanomic development expendirures issue and the 
telephone: 2rea code issue are good exam?les. Fiowever, 2s you c2n imagine, one Of 
the bzsic elements for busincss suwivzl in an); mzrkerplzce is a predictable and stable 
business climate. \Yithout ii .  business managers 2re unable to m i k e  informed 
decisions w.hich can  ofien m a k e  the direrence betwetn business suwival and failure. 
An unpredicrable environment. e\;eti in  a regulated setting, c2n p u ~  tremendous 
financial :3ressure on firms such as SSU, which may lead them to rethink their 
investment in  Flori62 2nd could cause businesses considering Florida as 2 site for 
expansion 10 go elss:\;here. 

In this case, I have asked a member of our siaK, Nick Leslie, to consult with your 
S t 2 f i  and w i t h  the \Yarer Policy Office in  the Depznment ofEnvironmental 
Protections. Kick \\:ill advise tile on !he rezsonins behind rhe Commission's order 
2nd on \\.hat. if an);. recourse rnizht be available ro Southern Stares Utiiiries. Hick 
can be reached at $Si -2568.  

Collins Building 
107 West Goines Street 
Tollohossee. Fioridc 3230?-2000 
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Susan F. Clark Chairperson 
January?, l??6 *. 
Page Two 

XS aiways, I ap~~rec ia re  ihe  cooperation ofthe C.or?.Assion and rhank you foi your 
ar tmi ion  to this issue. 

Sincerely, 

bJb!! 
Charles Dusseau 
Secretary oiCommerce 

CD:ss 
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i . 

re you confused about all the literature you’ve 
received about the upcoming FPSC hearing 
t‘ . , 

A 
Ioncerrung a statewide uniform race structure? 

J- so. you are invited to attend an informative meeting 
*:it11 SSU representarives to discuss uniform rates and 
in:- of your concerns. 

What: 

When: 

H o w  This Case Impacts Your Rates 

January 16,1996 at 11:OO a.m. 

Where: Dinner Bell 
12084 S.  Williams Street (US 41)  
Dunnel lon ,  Florida 
(352)  489-2550 

“Uniform races” charge each customer the same based 
on the amount of water used or wastern-ater treated. 
Thev spread the costs of complying with US. and 
statewide environmental means of prorecting Florida’s 
precious interconnecred water resources and 
providing greatly improved rare stability for all SSU’s 
customers: as well as reducing costs passed on to 
customers. 

For more information, please call SSU’s 
Communications Department at (407) 880-0058 or 
(800) 4324501. 

EXHIBIT 2 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application by Southern ) 
States Utilities, Inc. for rate ) 
increase and increase in service ) 
availability charges for Orange- ) 
Osceola Utilities, mc,. in ) 
Osceola County, and in Bradford, ) 
Brevard, Charlotte, Citrus, Clay, ) 
Collier, Duval, Highlands, ) 
Lake, Lee, Marion, Martin, ) 
Nassau, Orange, Osceola, Pasco, ) 
Polk, Putnam, Seminole, St. Johns, ) 
St. Lucie, Volusia and Washington ) 
Counties. ) 

) 
) 

SSU'S RESPONSE IN OPPOSITION TO 
MARCH 12TH MOTION TO DISMISS 
REOUEST FOR EVIDENTIARY HEARING 

SOUTHERN STATES UTILITIES, INC. ( " S S U " ) ,  by and through its 

Docket No. 950495-WS 

Filed: March 1 9 ,  1 9 9 6  

undersigned counsel, and pursuant to Rule 2 5 - 2 2 . 0 3 7 ( 2 )  (b) , Florida 

Administrative Code, hereby files its Response in Opposition to the 

Motion to Dismiss and Request for Evidentiary Hearing filed on 

March 1 2 ,  1 9 9 6  by the Office of Public Counsel ("OPC") ; the Amelia 

Island Community Association, Residence Condominium, Residence 

Property Owners Association, Amelia Retreat Condominium 

Association, Amelia Surf and Racquet Property Owners Association 

and Sandpiper Association; the Concerned Citizens of Lehigh Acres; 

Sugarmill Woods Civic Association, Inc.; Spring Hill Civic 

Association, Inc.; Marco Island Civic Association, Inc.; Harbour 

Woods Civic Assoc:iation; and, the Board of Supervisors of the East 

County Water Control District. In support of its Response, SSU 

states as follows: 

EXHIBIT "B" 
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Introduction 

1. The March 12th Motion to Dismiss is but the latest of 

OPC's efforts, :joined by the other Intervenors, to distract this 

Commission from the,.merits of this rate case. The Commission is 

asked to rule on what amounts to the Ninth Motion to Dismiss this 

rate case. Once again, as in the past, there is no factual or 

legal basis to dismiss the case. Once again, as in the past, OPC 

offers no applicable legal precedent which would support dismissal 

of the case. 

2 .  The March 12th Motion to Dismiss, premised on SSU's 

alleged misconduct, is frivolous. Having lost eight previous 

motions to dismiss (including two motions to reestablish the 

official date of filing), OPC and the other Intervenors persist in 

running up the tab on SSU's ratepayers (and their own clients) with 

yet another moti.on to dismiss which has no basis in fact or law. 

OPC's fondness for motions to dismiss should not be taken lightly. 

Each motion to dismiss filed by OPC in this proceeding, no matter 

how unsubstantiated, places SSU at significant risk requiring SSU 

to research the law which may apply to OPC's allegations, prepare 

a response and argue the points before the Commission. There is 

no question that OPC has needlessly increased the costs of 

litigating this rate case and continues to do so with the March 

12th Motion to Dismiss. This type of conduct should not be 

condoned by the Commission. 

3 .  Specifically, OPC previously has asked the Commission to 

dismiss this rat.e case on the following occasions: 

2 
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a. August 29, 1995 - O P Z ' s  First Motion to Dismiss 

and/or Reestablish Official Date of Filing. The motion was 

denied. 

b. Augu3.t 30, 1995 - O D Z ' s  First Motion to Dismiss 

SSU's Request for Interim Increase in Rates. The motion was 

denied. 

c. September 8, 1995 - O P C ' s  Second Motion to Dismiss. 

The motion was denied.3 

d. September 14, 1995 - OPC's Third Motion to Dismiss. 

The motion was denied.4 

e. September 22, 1995 - OPC' s Fourth Motion to Dismiss. 

The motion was denied.' 

f. October 17, 1995 - OP,Z's Fifth Motion to Dismiss. 

The motion was denied.6 

g .  December 4 ,  1995 - OPC's Motion to Dismiss SSU's 

Supplemental Petition for Interim Revenue Relief. The motion was 

denied. 

'Order No. PSC-95-1352-FOF-WS issued November 1, 1995. 

'Order No. PSC-95-1327-FOF-WS issued November 1, 1995. 

'Order No. PSC-95-1432-FOF-WS issued November 27, 1995. 

4 ~ d .  - 
'Id. - 
Order No. PSC-95-1568-FOF-WS issued December 18, 1995. 6 

70rder No. PSC-96-0125-FOF-WS issued January 25, 1996. 

3 
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h. December 18, 1995 - OPC's (Second) Motion to 

Reestablish Official Filing Date. The motion was denied.' 

4. In addition, OPC has filed two motions to cap SSU's 

Maximum Interim Kate;;., Both were deniee.g 

5. Now, once again, joined by other Intervenors, OPC moves 

to dismiss SSU's Amended Application for Increased Water and 

Wastewater Rates, etc. In denying the previous motions to dismiss, 

the Commission has repeatedly stated, and correctly so, that 

dismissal of a case is a drastic sanction that should be used only 

in extreme situations and only where the moving party is able to 

demonstrate meaningful prejudice." For the reasons stated below, 

the March 12th Motion to Dismiss must be denied. 

Alleuations of Ex Parte Contacts 

6. OPC and the other Intervenors argue that SSU has 

solicited ex parte communications to the Commission which warrant 

dismissal of this proceeding. There is no basis in fact or law for 

this assertion. 

7. The letter dated December 21, 1995 from Lieutenant 

Governor McKay to Chairman Clark is attached as Exhibit 1 to the 

Motion to Dismiss. Exhibit 1 fails to include a letter dated 

November 21, 1995 from Arend Sandbulte, Chief Executive Officer of 

'Order No. PSC-96-0279-FOF-WS issued February 26, 1996. 

'Order Nos. PSC-95-1327-FOF-WS issued November 1, 1995 and 

''See, e.q., Order Nos. PSC-95-1352-FOF-WS, at 3 and PSC-95- 

PSC-96-0125-FOF-WS issued January 25, 1996. 

1432-FOF-WS, at 4 ,  citing Carr v. Dean Steel Buildinqs. Inc., 619 
S0.2d 392 (Fla. 1st DCA 1993) and Neal v. Neal, 636 So.2d 810 
(Fla. 1st DCA 1994). 

4 

8716 



Minnesota Power,. to Governor Chiles voicing concerns about the 

impact on SSU a:nd its customers of the Commission's October 19, 

1995 Refund Order in a separate docket (Dccket No. 920199-Ws)11. 

Lieutenant Governor McKay's letter speaks for itself. It is a 

follow-up to Mr. Sandbulte's letter to Governor Chiles and 

any specifically requests Chairman Clark to provide ' I .  . . 

information . . .  on the overall economic and financial consequences 

facing SSU as outlined in the attached letter so I can respond to 

Mr. Sandbulte's concerns." 

I'  

8. Similarly, the letter dated January 2, 1996 from 

Secretary of Commerce Dusseau to Chairman Clark attached in Exhibit 

1 to the Motion to Dismiss speaks to SSU's role as a larae water 

and wastewater utility in Florida, the need for a predictable and 

stable business and regulatory environment, and specifically asks 

for the reas0nin.g behind the Refund Order in Docket No. 92O199-WSl2 

and information regarding any recourse available to SSU. 

9. Section 350.042 (1) , Florida Statutes, states that a 

commissioner "shall neither initiate nor consider ex parte 

communications concerning the merits . . . in any ( s .  120.57) 

proceeding . . . . 'I (Emphasis supplied) . The letters from Lieutenant 

Governor McKay and Secretary Dusseau contain no information 

relevant to the merits of this proceeding. The letters state no 

position in support of or against any substantive issue or 

"Order No. PSC-95-1292-FOF-WS, issued October 19, 1995 in 

121d, - 
Docket No. 920199-WS. 
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Commission action; the letters simply requested information 

concerning SSU and the rationale behind an order of the Commission 

issued in a different docket. In sum, the letters do not address 

the merits of thls poceeding and are not ex parte communications 

as contemplated by Section 350.042(1), Florida Statutes. 

10. Although the letters do not address the merits of this 

proceeding, they were nonetheless treated by Chairman Clark as ex 

parte communicat.ions. Section 3 5 0 . 0 4 2 ( 4 ) ,  Florida Statutes, 

outlines the procedures to be followed in such cases: 

( 4 )  If a commissioner knowingly receives an ex 
parte communication relative to a proceeding 
other than as set forth in subsection (I), to 
which he or she is assigned, he or she must 
place con the record of the proceeding copies 
of all written communications received, all 
written responses to the communications, and a 
memorandum stating the substance of all oral 
communications received and all oral responses 
made, and shall give written notice to all 
parties to the communication that such matters 
have been placed on the record. Any party who 
desires to respond to an ex parte communica- 
tion may do so. The response must be received 
by the commission within 10 days after 
receiv.ing notice that the ex parte 
communication has been placed on the record. 

11. In this case, Chairman Clark meticulously followed the 

above procedures. 

a. B:f memorandum dated December 28, 1995, Chairman 

Clark filed the Lieutenant Governor's letter and the attached 

letter of Mr. Sandbulte in the record of this proceeding with 

instructions to the Director of the Division of Records and 

Reporting to provide notice of the letters to all parties in this 

docket and to inform the parties that they had 10 days from receipt 

6 
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to file a response. See Exhibit A. 

b. By memorandum dated January 3, 1996, Chairman Clark 

filed Secretary Dusseau's letter in the record of this proceeding 

with the same instrqctions outlined above. See Exhibit B. 

c. By memorandum dated January 4 ,  1996, the Director of 

the Division of Records and Reporting provided copies of the 

letters to the parties of record in this proceeding with notice 

that a party desiring to respond could. do so within 10 days of 

receipt thereof. See Exhibit C. 

d. Ey memorandum dated January 5 ,  1996, Chairman Clark 

filed a copy of her January 5, 1996 response letter to Lieutenant 

Governor McKay in the record of this proceeding. See Exhibit D. 

e. E,y memorandum dated January 11, 1996, Chairman Clark 

filed a copy of her January 11, 1996 response letter to Secretary 

Dusseau in the record of this proceeding. See Exhibit E. 

12. OPC filed no response to the letters at issue. Mr. 

Twomey filed a copy of his letter dated January 3, 1996 to 

Lieutenant Governor McKay, a four-page diatribe replete with 

unsubstantiated allegations concerning SSU and a host of personal 

invectives directed to Lieutenant Governor McKay, Secretary Dusseau 

and Mr. Sandbulte. Exhibit F. Mr. Twomey failed to provide a 

copy of his January 3 letter to SSU thereby making Mr. Twomey's 

letter an ex parte communication. 

13. Section 350.042 ( 4 ) ,  Florida Statutes, also sets forth the 

available remedy concerning an ex parte communication which is 

determined to be sufficiently prejudicial in terms of its impact on 

7 
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a commissioner: 

The commissioner may, if he or she deems it 
necessary to eliminate the effect of an ex 
parte 'communication received by him or her, 
withdraw from the proceeding, in which case 
the chair shall substitute another 
commissioner 'for the proceeding. 

Simply put, the Legislature has determined that the appropriate 

remedy for a pa:rty prejudiced by an ex parte communication is 

withdrawal of the commissioner or commissioners allegedly 

prejudiced by the. communication. The intent of the Legislature, of 

course, is to ensure that all parties before the Commission receive 

a fair hearing before unbiased commissioners. 

14. The remedy available under Section 3 5 0 . 0 4 2 ( 4 )  has been 

pursued, in effect, by Mr. Twomey and his clients, who have filed 

a motion requesting the Commission to transfer this proceeding to 

the Division of Administrative Hearings ("DOAH"). In seeking a 

transfer of this proceeding to DOAH, the Intervenors represented by 

Mr. Twomey stop short of alleging that they have been prejudiced by 

virtue of the 1et.ters sent by the Lieutenant Governor and Secretary 

Dusseau, a sensible admission in light of the fact that, as they 

put it, I ' [n]o 'evidence' of any kind has been heard by any 

Commissioner in this case, let alone all of them."'3 Further, the 

measures taken by Chairman Clark in placing the letters in the 

record of this proceeding and allowing all parties an opportunity 

to respond provides due process protection for any party claiming 

13& Motior. for Assisnment of All Dockets Involvinu SSU to 
2 

the Division of Administrative Hearings filed on February 16, 
1996, at par. 22. 
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prejudice (although none have1 as a result of the letters.I4 

15. OPC,  on the other hand, has made no effort to respond to 

the letters at issue prior to the filing of the March 12th Motion 

to Dismiss. The January 4, 1996 memorandum referenced above 

provided OPC the opportunity to make a record filing asserting 

their response to the letters at issue. OPC filed nothing. The 

Intervenors represented by Mr. Twomey then pursued the remedy of 

transferring this proceeding to DOAH. In response to that Motion, 

OPC filed nothing. OPC has sat back znd elected not to exercise 

their right to fi.le a response to the letters at issue. OPC has 

sat back and elezted not to join the request of the Intervenors 

represented by Mr. Twomey to transfer this case to DOAH. Instead, 

OPC attempts to create its own unsupported remedy, its acknowledged 

remedy of choice, the Motion to Dismiss. 

t- 

1 6 .  OPC and the other Intervenors devote substantial 

discussion to the decision in Jenninas v. Dade Countv, 589 So.2d 

1337 (Fla. 3d DCA 1991). The Jenninss decision made one thing very 

clear - -  a party seeking to establish entitlement to a new hearing 

due to an ex parte communication must allege that the ex parte 

communication caused him prejudice. Id., 589 So.2d at 1342." The 

March 12th Motion to Dismiss contains no allegation that the 

parties have been prejudiced as a result of the letters from 

Lieutenant Governor McKay and Secretary Dusseau. In fact, the 

l4AG0 94-71. 

"Indeed, in Jenninqs, the court remanded the proceeding to 
permit Jennings an opportunity to amend his complaint to allege 
prejudice arising from the ex parte communication. 
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Motion flatly admits that it does not even attempt to establish 

prejudice when it. states: 

While the Jenninas case focuses on the effect 
of the ex uarte communication on the decision 
maker, this .motion focuses instead on the 
misconduct of Southern States in attempting to 
influence the Commission, whether those 
actions by Southern States were successful or 
not. 

17. The goals sought to be achieved by Section 350.042 (4) and 

the Jenninqs decision are one and the same - -  to ensure that a 

party prejudiced by an ex parte communication receives a fair 

hearing before an unbiased tribunal with the due process 

protections provided under Chapter 120, Florida Statutes. 

Prejudice must be alleged and proven. The alleged misconduct of a 

party is irrelevant. If prejudice is alleged and proven, the 

remedy is either a new hearing if a (tainted) hearing has been 

held‘? or a new commissioner or commissioners if a hearing has not 

been held - -  not dismissal of a pending proceeding which has not 

yet reached the hearing stage. 

18. In sum, OPC and the other Intervenors have failed to even 

allege the requisite element of prejudice under the Jenninas 

“March 12th Motion to Dismiss, at par. 9. 

‘?In Jenninas, the Dade County Commission held a hearing on 
the zoning application allegedly affecting Jennings after an 
alleged oral ex parte communication between a representative of 
the applicant and a member or members of the Dade County 
Commission. In the instant case, the written communications from 
the Lieutenant Governor and Secretary Dusseau were submitted to 
Chairman Clark approximately four months prior to the scheduled 
final hearing, which has not yet begun, and parties were given an 
opportunity to provide written responses on the record. 

10 
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decision. The Mction to Transfer SSU's cases to DO- and the 

instant Motion to Dismiss both acknowledge a lack of prejudice and 

all parties were granted an opportunity to provide a response on 

the record to the letters at issue over three months before the 

beginning of the final hearing. Prejudice has not been alleged and 

cannot be shown. Accordingly, the Motion to Dismiss must be 

denied. 

SSU has not "interfered" with the Notice to Customers 

1' . 

19. OPC and the other Intervenors also seek dismissal based 

on factual misreFresentations that SSU has "interfered" with the 

Notice to Customers. There is no legal basis for dismissal on this 

point and none is cited in the Motion to Dismiss. Further, the 

factual grounds Purporting to support the request are inaccurate. 

20. The supplemental notices LO customers outlined the 

requested rates under stand-alone, modified stand-alone and uniform 

rate structures. SSU was ordered to provide this second set of 

notices to customers by the Commission at the urging of OPC. 19 

21. The supplemental customer notices resulted in numerous 

inquiries to SSU by customers who were confused by the supplemental 

customer notice. This customer confusion was confirmed by the 

"The references in the Motion to Dismiss to decisions 
addressing willful disregard of discovery orders are inapposite. 

March 12th Motion to Dismiss, at par. 10. The references to 
these Orders is somewhat ironic in light of OPC's disregard of a 
December 20, 1995 Order of the Prehearing Officer requiring OPC 
to provide discovery responses to SSU. See Order No. PSC-95- 
1571-PCO-WS. The responses were served by OPC over two months 
later, on February 2 6 ,  1996. 

IgOrder No. PSC-95-1453-PCO-WS issued November 2 8 ,  1995. 

11 
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testimony of the customers at the second set of customer service 

hearings. 

22. Rather than leave customers confused and "in the dark" 

regarding the rate increase SSU is requesting in this rate case and 

the possible rate alternatives depending on the rate structure 

ultimately ordered by the Commission, SSU elected to educate and 

inform its customers regarding the possible rate increase 

scenarios. Incredibly, with the March 12th Motion to Dismiss, OPC 

and the other Intervenors seek to sanccion SSU for its attempts to 

educate its customers about the ramifications of the different rate 

structures on potential rate increases. 

t' 

2 3 .  Contrary to the allegations in the Motion to Dismiss, SSU 

representatives did not state that They already knew how much 

additional revenue the Commission would grant SSU in this 

proceeding nor that the Commission "routinely" grants 70% of SSU'S 

request.*' OPC knows or should know that no such statements were 

made as OPC has deposed SSU employee Ida Roberts who conducted the 

meetings at issue yet judiciously avoided asking Mr. Roberts any 

questions regarding statements made or information provided at the 

meetings. This leaves one to question whether OPC is truly 

searching for the truth regarding what actually transpired at these 

meetings. 

24. SSU has the constitutional right to communicate its views 

on substantive issues with its customers without interference from 

or granting an opportunity to respond to OPC. Pacific Gas and 

*'March 12, 1996 Motion to Dismiss, at par. 17 

12 
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Electric Company v. Public Utilities Commission of California, 475  

U.S. 1, 89 L.Ed. 2d 1, 106 S.Ct. 903 (1986); In the Matter of AN 

INVESTIGATION OF THE SOURCES OF SUPPLY &NE FUTURE DEMAND OF 

KENTUCKY-AMERICAN WATER COMPANY, Case No. 93-434, Kentucky Public 

Service Commission, order issued Dlar,zh 3, 1995. See Exhibit G. 

Accordingly, the movants' allegations that SSU's customer meetings 

and so-called "one sided" discussion of uniform rates vs. stand- 

alone rates were improper and form the basis for dismissal are 

baseless. 

I '  . 

25. Ssu also feels compelled tc requesr that the Commission 

review the transcripts of the many customer service hearings in 

this proceeding. A review of those transcripts will confirm that 

OPC did its best to create the confusion that it now wishes to hold 

SSU accountable for. 

Alleqed Interference with the Citizens' Riqht to Counsel 

26. Again, there is no legal acthority supporting dismissal 

of this rate case based on an alleged interference with the 

citizens' right to counsel, and no such authority is cited by the 

movants. In any event, based on the legal precedent cited in 

paragraph 23 above, SSU has not interfered with the citizens' right 

to counsel. 

2 7 .  Again, SSU denies advising its customers ' I . .  . that the 

amount of increased revenue the utility would receive from 

customers was a foregone conclusion."21 

''March 12, 1996 Motion to Dismiss, at par. 20. 
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28. OPC also complains that SSU advised customers that OPC 

had a conflict in representing customers on the rate structure 

issue. Of course, this is precisely what OPC has stated at 

customer service hearings and in their Motion to Appoint separate 

counsel for customers supporting different rate structures. When 

OPC makes these statements, they are couched in the context of an 

attorney who is faced with a legitimate (and historic) conflict of 

interest - -  a notion with which SSU concurs. When SSU makes the 

same statements, they are characterized by CPC as "outrageous 

interference with the representation of customers by the Public 

Counsel" which "deprives parties of due process in this case and 

shatters the fairness of the process."22 CPC's lack of credibility 

is transparent. 

1 .  . , 

29. In sum, there is no factual or legal basis to dismiss 

SSU's Amended Application for Increased Water and Wastewater Rates 

based on an alleged 'linterference" with the supplemental notice to 

customers nor an alleged interference with the citizens' right to 

counsel. 

22jd., at par. 21. 
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WHEREFORE, for the foregoing reasons, SSU respectfully 

requests that the Commission deny the March 12, 1996 Motion to 

Dismiss and accompanying Request for an Evidentiary Hearing. 

Respectfully submitted, 
f -  . 

KE~INETH A .  /& FFMAN, ESQ. 
WILLIAM B. WILLINGHAM, ESQ. 
Rutledge, Ecenia, Underwood, 

Purnell & Hoffman, P.A. 
P. 0. Box 551 
Tallahassee, FL 32302-0551 
(904) 681-6788 

and 

BRIAN P . ARMSTRONG, ESQ . 
MATTHEW FEIL, ESQ. 
Southern States Utilities, Inc. 
1 0 0 0  Color Place 
Apopka, Florida 32703 
(407) 880-0058 
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CSRTIFICATE OF SEXVICE 

I HEREBY CERTIFY that a copy of SSU’s Response in Opposition 
to March 12th Motion to Dismiss and Request for Evidentiary Hearing 
was furnished by U. S. Mail to the followinc; on this 19th day of 
March, 1996: 

Lila Jaber, Esq. f. , 

Division of Legal Services 
2540 Shumard Oak Boulevard 
Gerald L. Gunter Building 
Room 370 
Tallahassee, FL 32399-0850 

Charles J. Beck, Esq. 
Office of Public Counsel 
111 W. Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

Michael B. Twomey, Esq. 
P. 0. Box 5256 
Tallahassee, FL 32314-5256 

Mr. Kjell Pettersen 
P. 0. Box 712 
Marco Island, FL 33969 

Mr. John D. Mayles 
President 
Sugarmill Woods Civic Asso. 
91 C-ypress Blvd., West 
Homosassa, FL 34446 

Arthur I. Jacobs, Esq. 
P. 0. Box 1110 
Fernandina Beach, FL 
32305-1110 

Mr. Frank Kane 
1208 E. Third Street 
Lehigh Acres, FL 33936 

Mr. Paul Mauer, President 
Harbour Woods Civic Association 
11364 Woodsong Loop N 
Jacksonville, FL 32225 

-64 4 . 6  
KE@ETH A. FFMAN, ESQ. 
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DATE: December 28,1995 f' 

TO: Blanca Bayb, Director of Records and Reporting 
J 

= O M  Susan F. CIark, Chairman- 

RE: Communication kom Lieutenant Governor Buddy MacKay regarding Docket Nos. 
920199-WS, 930880-WS and 950395-WS 

Please End attached a copy of a letter of December 21, 1995, kom Lieutenant 
Governor Buddy MacKay. Attached to the Lieutenant Governois letter is a letter from Mr. 
Arend Sandbulte, Chairman and CEO of Minnesota Power. Because these letters address 
marters re!evant to a pending proceeding it is necessary to place this memorandum and 
a r t c b e n t  on the record of the above-referenced p rocechg  pursuant to section 350.047, 
Eorida Starutes. Please give notice of this comunication to all parries to the docket and 
inform them that they have 10 days kom receipt of the notice to me a response. 

Attachment 

E k h i b i t  A 
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The €ionorable ‘hwton Chiles 
Governor. State of FIarida 
‘Eze Capitol 
‘hLkhasse. Fbrida 323SS9-0001 

Dear Governor Chiles: 

I appreciated the chance to see and hear you and LL Gov. McKay at the 
recent Florida Council of LOO me+- at The Brealrers. Jim &thorp orlgbally 
sponsored my rnembeship in this group 50 that m y  company could be 
represented and partidpate in actlvrtles to help Ronda a&?eve its goals. As 
an our-of-state member of the Cound. T apprerizte your interest !.n public- 
private partnerships m d  cre.aSng e - w b  siruatibns for the betterment of 
Florida and its stake!!dders. l’be topic b s e n  for the Councll of 100 m c W  
water resources. ~ v a 9  of partltukr inkeat to me 

Mianesota Fswer W] IS a d o r  stakeholder in FIaida through 
oarnershlp smce 1984 of sputhern states umues IssiJl afApopk7 arfilch, afth 
about 150 plants stwtchlng h r n  The panhandle to Collier Coun@. is the 

the municipal systems of Miami and J a h n v i l t  in wefau slze. We also own 
80 percent of Lehlgh kquisitron Corporation. which 16 in the real estate sales 
business at tehigh Acres (near Fort Myers] and Sugar MII Woods. Ioca t td  
north ofTampa Our Florida uWty and real estate assets total some $408 
miIlion. not t he  largest corpora& inveator in thc state. but by no meaTlS the 
smalIest. h u t  21 perctnt of Minnesota P o d s  corporate assets are located 
in Flodda. and we’d like to grow mat percentage. Our imesrment strategy -- 
earning fatr and rwsonable pnffts inFlorida-- is bzsect on avfhrant 
marketplace. with r spca  to r d  estate. and based an his regdatnry treatment 
fmm the Florida Public SeMCe Commission (FPSC). With respect to the latter. 
we have a scrfous problem- Please d o w  me to ex$ab. 

k g ~ t  imres tnr-o~ed water a d  e e v r a t u  h rlorida and rollawS O n l y  

- . 

SSU is a vital partner with the state of Florida. the Department of 
Environmental Protection (DEPI in p-cular. in Mt only providing safe 
drinking =ter to the company‘s water customers. but in protecting the state’s 
prrcious water resources and aqdcr th rough proper -aim tzeatment and 
reuse of reclaimed water. The kttzr has been and is befng accomplished 
throum special redaimed watm projects. qu&r storage and recmerywtlls, 
and aunrd-wlnnm ‘ g consenaion programs and. in some instances, by 
over failing systems at the request of Florida regulatm-s and bringing them into 
c o m p k c e  because there was no adjaccnt or WLUing rnunfdpallty ready to 
perform that .Stzte purposc. 



Govexor  CNles 
Novemb~21.1995 
Page 2 

Rtcently the Elnrkia Pubilc Service Qmmsi.~ ' nreventd a 1993 decfsion 
~II which they had appmvtd additional menues for Ssu of $6.7 mil l ion to be 
collected undit uniform water and wastevat- raks for SSITs custamcrs. a 
pra- used by the ma]odty of states which ~ E W U  mrridend the S6ue and by 
many Florida countits. and one Wfitch the coramissa long has folluwed for  
de-c and teiephone company customers. ?he 1993 uniform rate decision - reaffirmed after a yeu's worth of statearlde hearings c ~ s i d e r i n g  
conservation. a d e r  protectloa cezlkaliud SSU sesices and the &crdab&ty 
lssucs of "rite A a&' whfch occurs when large capital ecpendftures are 
requrred far eaviroamental reasons on plants 4th a small number of 
custornerp. 'Ihat is why the Commrsslon's recent order which FMuld require 
southem States to rwert to s o - d e d  "stand-alone" rates i s  50 diswncedng. 

One group of customers (whox water usage. bp the  way. is signtflcant€y 
higherthan the states a w e u s a g e  and w b w e r a t ~ ~  
uniform versus stand-alone basis] appeatd &e 1993 decfsion ?xe recent 
FPSC s.zvusal was in respoase tc an order issued by the FkSt DiSmct court a€ 
AppcaIs on that appeal appdate  a m x t  said that the FPSC needed to 
arake a apecisc kgaI &ding that Sms operadons were 'fuaaronally-related" 
before o r d e  a d o r m  rate s t r u c ~ x e .  That Bndhg wa3 made by the FPSC 
in June 1995 foU0wln.g another year-long pmceshg. 

&ted' hdln& staung they were declining to= a maitcr of policy.' 
without any further e x p M o n .  They then pr~~eddrd to order mtiuactive 
" s ~ d - a l o e  rates" (~hfch d d  ~ZUSC prata: a d  
rem- to over $100 a month]. o d d  SSU to make refunds of $a d o n  ta 
c u s m e r s  of a small number of plants, and said we could not collect any 
underpaid amounts frum other customas resulting a rate s t r u c k  the 
Co-ssion ordered us to hstitute in 1993. 

?he i m p a c t  of tbb decision on SSU Is staggmhg. if it stands. the 
hanclai result will. be devasra.i%g o n  SSLTs abUy to &ad ftnancfng and 
continue to make irrvestmcnts in Florida's future. The Commission awarded 
SSU $6.7 million in additrod revenue in 1993. aad now they are asking that 
$8 million be refunded. Thts wi l l  creatc mass confusion and severe linandat 
rami6cations arith OW customers. MonthIy bins for hnmeowners in nearly 100 
CO-W~ICS throughout tht atak d inacase. same by as much as 300 
percent And the rates of the htgh-use watm customera who appealed wiX dmp 
even flrthcr, encouraging less CO- 'on concern thaa ever among these 
high-use customers- 

on a 

However. when thc mandate came down h m  the courts. thc Fpsc 
the " func r idy -  dedded not to reopen the ar lgind case and in 

hiils f a  marry 

.. 
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mrnnacoia pawer 

Govcrnor Chiles 
Now=rlbo21.1935 
w e  3 t 

Gaveraor. I don't Weve we are d i n ~ . ~ .  If you Wwe we're at hult 
som&vw. I hope you'll teiI us what we+ doae wmng 50 that 'spc have a chance 
to consider doing fhings dtI€enzntly. W e  -t to do the right things and do 

record. I lnvlte you to taIk to Arne Car3sOs Guvemor o f m e s o t a  I'm sure 
he'll ten you hhacsota  Power is one of t he  top c o r p n t t  c i h s  fn the State 
0fMlnnesota fmm t he  multi-faceted stv ldard oi dedication to esnriarnic 
developmat to outstanritng m c e  to utility mstarncrs and honesty and 
integrity h all our busmess activities. 

asklng the C O ~ ~ S S I  'on to rcconsIder its dedsions which afiect us SO nqaWy 

puhudty hr MP; however, we have no &dce but u, seek 
not be drfvcr hn Floridawithout a fLgbL a 
sncnnsistent and pmbhnatkal FPSC dwAsion-maldng ~TOCSS and reed- 

W e  want to help salve Rorida's wata-relaied fssues. but we ean't do w 
when Fpsc decisions Qeate for us VioLatrOns of lcan cmxanis with Our 
Ienders. wlth the loss of bacome thrs FFSC orda would pmduce. our crrverage 
ratlowwuIdbeweIlbc4uwthe ' require3 by the loan documents. We 
simply cannot con&uc p u w  S O  million or m.are amauaUy into water UMity 
investments. mast of it to  meet envkonmental and customer-needs demands. 
unless we can make a reasonable profit Wc certainly can't do so if we are in 
default with OUT lenders! This is not a mcket-sc!enc= &suo but rather one of 
simple equity and f m e s s .  m e  publlc-private park~ership is just not wormg. 

W e  d continue our e.Eorts to get fair tnatment h m  the Fpsc directly 

thase thtngs righr. If you have any quesuons about our corporate dtlzensbip 

.. ._ 
The Fpsc actions of hte require UB to pursue h f r  through 

or. if necessary. through the cnurts. C m r t  acmn may =e=gatfve treatmat W e l l  
thwt on us by an 

.and I t  needs to be h - d l  

or, if it's not forthcoming from them. thmugh the courts. Any advice. 
gurdance. counsel or C O ~ S ~ C U W  critidsm you can 05- to nonnalizq the 
current unfortunate situation WLU be appreciated and seriously consld&d. We 
are wuling to meet anyume anyplace. w ~ t h  anyone for that purpose. 

I hope to hear Erom you soon. 

. .  
mJk 
COPY. Lt. Gov. Buddy McKay 
bc: Ed Russell: J i m  Hoberrs; C i r e l l o ;  E r l v l  Arms-&-ong; Ida Roberts 
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state of Florida 
, 

~ 

DATE: January 3, 1996 

TO: 

FROM: Susan F. Clark, Chairman i u J l  gr SCC,, 

RE: 

Blanca Bay6, Direaor of Records and ReForting 

Communication kom Secietary of Commerce Chxles Dusseau regarding Docket 
NOS. 920199-WS. 93088GWS and 950495-WS 

P l e s e  Knd attached a copy of a letter of J a n u q  2, 1996, from Secre?ary of 
Commerce Charles Dusseau. Because this letter addresses matters relevant'to pending 
proceedings, it is necessary to  place rhis memorandum and artachment on the records of the 
above-referenced proceedings pursuant to section 350.042, Florida Statutes. Please @e 
notice of this comnimication to all parties to the docken and i d o m  them that they have 
10 days from receipt of the notice to file a response. 

A n a c h e n t  

Exh ib i t  B 
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FLORIDA 

Susan F. Clark. ChaiTcrson' 
Fiwida Pchlic Service Coinmis3io11 
Gunrher Building 
2540 Shumard OaK B2ulevard 
Talkhassee, Florida 32399-0855 

De3r Cominissione: Clark;: 

I :ecrnrly received a c p y  o i a  icrrcr sciit ici G w e g o r  Chiics by hfr. .4rer.a 
Snncbulre, Chairman and CEO of Minnesota Power in DuI~i ih ,  Minn:so:a. As you 
are aware, Xinncsota Power owns Southern Starcs Utilirics, a wale: ana wasTewat2: 
uriiiry company based in Apopka. 'nlis j e t e :  out!iccd his corporation'; cznczms 
r e c m h g  the PSC'j r;tcnt uniform rnte d i n g  ;cr:2iiiicg to Soutkern Statcs U r i i i k  
PSC-9s- I1FZ-F0F;-WS). 

Businesses frequently COlltaCt th is  Dcpn:i:en: with cmccr~is aboui rephtory 
de.:isions, and the PSC undc: your Iwciership has bee:, vcry sqyonive of o'ir e E o m  
to ensure a fair and favorable setting for =::nomic developmcnt in Floedz. Your 
recorlt cooperarion on the eccnnoniic developmcnr expmditxes  isulc and the 
rdepnone area code ~ S S L I C  arc good exampirs. Ho:vcvcr, .zs yuu c m  imeginc. m e  of 
lhc bcsic elements fur busincss survival in w y  ~naIkc:pi~cc is a prediaablc End srzble 
business clirnare. Wlthour it ,  busincss managers are umblc to make informed 
dccisions which can oiler. make the di5::nce beiween busincss survival and faiiure. 
.4r. unprcdicrahlc environment. even in B regukte2 set i ins  can pur tremendous 
financial prcssure on 5rms such as SSU. wIiic5 nlay lead them to rethink their 
inyestmcn: i n  I:lorida and could cause businesses ansidering Fiorida 3s a sile for 
expansion rs go efxwhrrr. 

In this case, I have asked R rncmb=r of our staK Nick I-cslie, to consult with your 
staff and with the Water Policy C)IEcc in the Dep2nmer:t of En~ronrnentai 
Protections. Nick wiil advise me on rlrc reasoning behind tl:c Ccmrnission's order 
and on what, $any, recnursr rnisht be avaiiabie IO Southern Starcs IJtiiities. Sick 
can be rcc1:cd kt 487-2568. 

Coltlm Euuolng 
107 Wesi Gainas Street 
Tallahorreo. Flandit 323C9-?ooC 
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Susan F. Clark, Chsirpcrson 
January 2. 18$6 ' 
PaSc Two 

As always. I ap?;ccinte chc woFer3:ion of the Commission and thank you for your 
a:tmtion :a \!!is i s s ic  

Sinctre!y, 
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DATE: 

TO: 

FROM: 

RE: 

State of Florida 

January 4, 1996 

Parries of Record 

Blanca S. Bayo, Director, Division of Recorcs and Reponing 

DOCKET NO. 
Charlotte/Le-,, Citrus, Clay, Duval, HigkJands. h k e ,  Marion, Manin, Nassau. 
Orange, Osceola, Pasco, P u t n ~  Ssmirioic. Volusia and Washington 
Counties by Southern States Utiliiies, Inc.. Coilier Counry by Marc0 Snores 
Utilities; Henando County by SprSg Hill L'riiities: and Voiusia County by 
De!tona Lakes Utilities. 
DOCKET NO. 930880-WS ~ Invesdgaiion into aupropnate rate strucrure for 
Southern States for ail repiared sysiem in Brakord, Brevard. Citmsl Clay, 
Coilier, D u d ,  Hernando, Highlands, Lake. Lze/Charlottel Marion, Martin, 
Nassau, Orange, Osceola, Pasco, PurL;am Seninole, St. Johns, St. Lucie, 

920199-WS - .4ppl ic~ion  for rate 

Voiusia and Washington Counties. 
DOCKET NO. 950495-WS - Applica~ion for raie increase and increase in 
service availability charges by S o k h e n  States for Orange-Osceola Utiiiries, 
Inc. in Osceola County, and in Bradford, Brevard, Charlotte, Citrus. Clay, 
CoUier, Duval, Highlands, Lake, Lee. Maeon Martin, .Nassau. Orange, 
Osceola, Pasco, Purnam, Seminole, St. J0.m. St. Lucie, Voiusia, and 
Washington Counties. 

Tnis is to inform you that Chairman Clark has i e p o m d  the following communications 
in the above referenced dockets. 

0 Letter from Lieutenan1 Governor Buddy &lacKay dated December 21, 1995. 
Attached is a letter from Mr. k e g d  Sandbult, Chairman and CEO of 
Minnesota Power. 

0 Letter from Seaetary of Commerce Charies Dusseau dated January 2, 1996. 

These letters, copies of which are attached, are being made a part of the record in 
these proceedings. Pursuant to Seaion 350.042, F.S., any p a q  who desires to respond to 
an ex parte communication may do so. The response musi be ieceived by the Commission 
withm 10 days after receiving notice that the ex parte communication has been placed on 
the record. 

BSB/c? 
Attachments 
cc: Rob Vandiver/w/letter 

E x h i b i t  C 
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41s. Susan F. Clark. Chair 
. uoiic Se.?ice Commission 
Gunther Building 
ZCJO Shumard O& 3oulevud 
Tallahassee, FL j2>9?-OS59 

De= Cornr. issione: C1&: 

p . .. 

I have had several discussions recently on the direction o i t h e  scate'j warer wirh the president of 
SouL'em State Uriiities. Tney are very interested in beinno, p a n  of &e diaiono,ue we are having IO prorec: and 
prese?ie one o i  OUT mosr valuable resources. 

.\Ithougi he:/ are not a l a q e  ?layer in the overall water mana~emenr  polic! discussions presently 
sa t e ' s  largest private warer utili? undeway -duough vr .ous  lezisiarive and executive oiiice fonuns. as 

they play a valuabie :ole in prese-in; the quality of?!onda's ware: by -,urc.iuinno, and upgding small. 
oken rural, faileS water and wasteware: system. 

In addition. I have received a copy o i a  iener ssnr io Governor CXiies by Mr. .&-end Sandbuite, 
chairman and C 5 3  oiMinnesoa Power. that deiziis the current xonomic  hmpac: oirectnr  Public S c v i c t  
Commission deckions on Southern States Uciiiries. 

Mr. Sandbulie. who has joined the F!anda Council of i00, because oihis interesr in SuppoKh~  
our efforts IO geneztre a positive economic deveiopmenr and jobs clim21e in Fiorida for businesses and 
cirizens, is very conccmed abour the :ep la tov  environment at &e PSC - which over &e Iasr year have 
resulted in a yeu-:o-&re loss oi%5;.7J9 ana reduced the utilities rare o i r e m  on invesment 10 -.43 
percent. 

I realize char your raze making decisions y e  very complicated and our ofic- wouid not question 
those deaiied, case specific decisions. However, I would be very concerned i iwe  were to place 
fmancial jeopardy a unique private warer urility that is providmz qual iv  water and wastewarer ue3men: 
facilities rhroughrx c5e sate. 

SenOU 

I would appreciate any information you m i a t  be able to provide me on the overall economic and 
fmancial consequences facing SSU as ourlined in the attached lener so 1 can respond 10 Mr. Sandbulte's 
concerns. 

K H M / k C T  

amchment 
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%e Ennorable tawton Uliles 
Gcvcrnor. S t l t e  of R M d a  
The Cagftol 
Tafkhassc. Florida 323-040001 

S u  IS a vitaf partner with thc State of ~ ~ o r i d a .  tht Department of 
Envimnmmtal Prote&on (DEPI in p m c u k r .  in not onIy pmvldbg safe 
d m g  =ab- to +e companfs water customus. bur h protecting the State's 
preCi0u-g water rcsoufcw and aquifer t k o u g b  proper wastewakr treatmat and 
re-use Of reclaimed water. The lam has been and is being accomplished 
through special reclaimed watcr projects. aquifer strxagc and recweryatclls. 
a d  aprard-winning consemtian pmgams and. in some instances. by taking 
o w  failing systcms at the request o f  Florida regulators and bringing them into 
c o m p h c c  because there was no adjacmt ar willing municipality ready to 
perform that sate purpose. 

7 - ~ = ~ - ~ ~ y 2 J :  -ui I = . _ -  
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Rc~mtly the F m n a  Pubtlc senrice Comrmssion rffirscd a 1993 d&&n 
which ThEr had a~rpruved additional rwenues for S U  of S.7 mtlltnn tn be 

n l l e c e d  undc- unifcrin water and wtmrri tex r- for SSU's cujtamcs. a 
przrxlcz csed by the aajodty of states which have clcsidced the isfiue and by 
man.. Florlda counties, and one  whl& *he C0rsrr;ission long has fduwed for 
dectrc and tde?hone company cuszomers. ?he 1993 UnrEOrn  rare dcdsion 
-.vzizi reatfLrrned &- a p ' s  worth ofstasemde hear!!@ consid&ng 
consenation. aqillfer pratedon.  mtralizd SSU serdces and the affordability 
issucs of "rate si?&' w h i t ?  occurs when large capita q e r d f t u r e s  are 
required far envtronmentzl reasons on plants arlth a small number of 
~ ~ ~ t o r n e ~ .  l3at is ~y the Commtssion's recezt order which would require 
Scur3e-n States to mert to s o - d d  '"stand-&ne" rates is 50 disrnnedng. 

One gmup of olstomers (whcx warn usage. by the way. is 
hi@= rhan the state's avcage usage and wbw ~ t e s  were higher On a 
H a r m  -us srand-aldne &is) appealed the 1993 de=lalnn. The m t  
E'SC 
AppeaZS on b~ appcaL 
rnake a 3pe&c ie@ &ding that S S ~ S  aprai%ns =rere 'FunctionaIly-rekwd" 
before o r d e i n g  a d o r m  raw smucnre. ?hat hdlng waa made by the FPSC 
t? June 1995 following another yes-long pmeding. 

However. ubzrr the mandate ca~se d m  from the courts. the FPSC 
dedded not to reopen the orlginaf case and incurpcrate the "functkxxaUy- 
Phted' hdng. sta.tiq they w e e  dedining to do sa "as a ma- of pollcy.' 
a<*ihaut any explanation. They then prcexdfcd to order retcuacilx 
"smd-done rates" (which could raise waier a d  wastewater baa far many 
r e a r e s  to over $100 a month), o r d d  SSU to m z k  refunds of % d o n  to 
c*Jstomers of a small number of plants, and said we could not collect any 
underpaid amomta &om other customers resultbg from a rate structure the 
Commission ordcred us to institute in 1993. 

E n n a n ~  result PriLl be derastating on SSVs ability to arb-act fbmcfng and 
continue to make tnvesancnts in Florida's hture. The Commission awarded 
S5u $6.7 million in additional revcnue in 1993. ana now #,cy are asking that  
S3 &on be refunded. This will create mass cnnfusinn and sweze finandal 
runificaeons with ouf customers. Monthly bills for hemeavmers in nearly 1W 
c 3 m m m W  throughout the state 4 inaease. some by a3 much as 300 
p c - c a t  And the ram of the high-use wate- cc,stnn-.era who appealed arlll drop 
even further. enco-g less conservation conccriz than ever among these 
high-use c u s t o m s .  

'ivas in remanse tn an ortier issud by the F ? ? t  D M  Court of 
app-te court said +ht  the FFSC needed 

impact of thks decision on SSU !s stqgering. if i t  stands, thc 

. . .  
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t' 

Cdvernor. I don't b&&Je we are wkines. If you ' d w e  we're at kult 
-&ow. I hope you'll t d  us what webe done m g  50 that we have a c k c t . ,  
to consider doing things d i f k a ~ t l y .  .We i v a n c  to do *&e sight &ings and do 
thxse  t h ? s  right If YOU have zny questions a b u t  o l i r  corporate dtize?ship 
i e s r d .  I invite ycu to ta.k to Arne Carlsos Gcrwz-mr of Minnesota. I'm sure 
he'll t&!l you fimcsata Power is one of tho top corjorate citizens in t h e  State 
of Mlnnesoh. from t h e  rnlrltl-fscgted standard of dedication to  econcmic 
d 4 o l ; r n e n t  to outstandLng service to utility custamm and honesty and 
integrity b- alI OIS 'cu&nss ~~ctlvlEs. 

a s h g  the  Cammissl 'on t o  rcmnsfder i t s  decisions whicl afiect us sa negativdy 
or. if nec:ssaxy, through the courts. Cuurf amon m y  engender negaibe 
puUdty ior Mp: hav-enx. we have no chaice! but to seek fair Oeatmmt Well 
not be d i v a  h m  nodcia without a fl@t a fight thrun on us by an 
Uxnnsister-t and p r o b l e a t i d  rpsC d P n ' F I o n - m =  ~ O C e s S  a d  m r d .  

We want to he!? solve rlarida's watez-rckted Lssues. but we Can't do SO 
-%e? FPSC decisions create for us violattans of loan c~"ve~l;lts with 0- 
I a d c s .  mi% the loss of i n m e  this FFSC d c -  ~ v o u I d  product OW caverage 
ratto muId be vd below the minimum requ i r cd  by the loan d-s. W e  
sfmgly m o t  contmue p u w  $20 million or more annuaUy fntn water ~ M i t y  
invtstme~ts. mast of it t o  meet envk-onmental and customer-needs d-s. 
udess we M make a reasonable profit. We c=rkd.rnly can't do 50 if we are in 
default with. o u r  Imderst This is not a d e t - s c t e . m =  issue but rzther m e  of 
sircple equity and f a r n c u .  The pubuc-private pmersh ip  is Just not aorking. 
and I t  needs to be Exedl 

w c  will continue OUT effort+ to  get fair treatinat hrn the PpSc &ec* 
or. flit's not forthcoming &om them. through the murfs. Any advic. 
Wdance. counsel or constn~ctwe aificFsm you c a  oEer t o  normalize the 
current unfortunate situation WLU be appreciated and seio..sly considGed. We 
are W g  to mezt ~rqrr.i~~..c. anypkcz. W'th a ;mce  fcr thit p q o s e .  

- 
.. ._ . .  

m e  aczions of hte req- us to pursre kfrtreabxnt through 

I hope to hcar from you soon. 
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FLORIDA 

3urinessei freci,ucnti:; contac: :his I>cpmir:nt with coiIccrns about rezdarory 
dcisions, a n i  !he PSC undc: your !c.;ric:ship 112s bcc:, vc?; suppcrive of our ef?ons 
io cxs;Irc a filir and favorabie scrt i t~g ?or zr:inon;ic deve1opr:ic:it in Ficnda. Yzur 
recex mopcrarion on the economic develocincrir expenditares issue and the 
te!epnone are3 code jsstlc are good exam,cirs. Eioncvc-, 5s ycu czn iinzginc. Jnc of 
:he besic dements fur busincss sii7,ivai in any inarkc:piacc is a predic:abie End stable 
businas climate. Without il.  hsitrcss insnagerr, are ~ I I I A ~ ~ C  ro make infcrmed 
dcclsions which can d e r .  mRke rlic d i f E c n c r  be!wveen b~isincss sumival and f?iiure. 
.+ i?nnrc?.ic;znie mvirormenl. even in a r:;lulhtei se!iing, c.sn put tremendous 
fiiiankai prcssiirc on rims such as SSU. which may laad t l i m  to rethink 1.hc:r 
invcstmcnt iii Florida and conid cause businesses cansidering Florida 2s 8 silc for 
expansion t3 go clsewlirre. 

111 this case, I have askcd a rncmocr c i o u r  star,  Sics 1.cslic. to consult with p u r  
staC a n a  wit!i the Water Policy Oi€icc in the Depanincxt of Livironmenrai 
I'rotcctions. Nick wiil advise me on :hc reasoning lieihic! ti:c Commission's order 
and on what, i i nny ,  recourse rnisht be avaiiable to Southern Staces IJtilities. sic!: 
c* be rc.cl~.cd at 4E7-2568. 
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state of moria.. 

DATE: January 5, 1996 * '  

TO: 

FROM: Susan F. Clark, C ' h a k m i ~ ~ ~ ~ ~ ~ ~  &',$qL 

BIanca Bayd, Direaor of Records and R e p o h g  
\'\ 

RE: Letter in Response to Conixmication from Liexezant Governor Buddy MacKay 
regarding Docket Nos. 920199-WS, 93088GWS and 950495-WS 

Please find attached a copy of my lerter in response to a letter of December 21, 
1995, from Lieurezmt Governor Buddy MacYay. Because this letter responds to a 
communication from the Lieutemt  Governor which addressed matters relevant to a 
pending proceeding, it is necessary to place thk memormdum and attachment on the record 
of the above-referenced proceeding pursuant to section 350.042, Florida Statures. Please 
Sve notice of this communication to all panies to the docket and inform them that they 
have 10 days from receipt of the notice to file a reTonse. 

Artachmenr 

Exh ib i t  D 

8744 



State of Florida 
Susan F. CIark 
c3i inZn 

T h e  Honorable Buddy MacKay 
Lieutenant Governor 
S t a t e  of F lor ida  
T,le C a p i t o l  
Tal lahassee,  F lo r ida  32399-0001 

W d  L G m c  Buiiding 
2540 S h d  Oak Boulesard 
Talallahassr, FL 323994853 

(904) 413-6040 
FAX (904)487-1716 

D e a r  Gove--or Mac-Say: 

Thank you f o r  your lezt2r of D e c d e r  2 1 ,  1995,  regarding 
Southern States  U t i l i t i e s ,  Inc.  (SSTJ). 

A s  you pointed ou t  i n  your l e t t e r ,  the Commission's 
ratema)cing dec is ions  are complicated and case-specif ic  
dete-rsinations. The Commission's dec i s ions  regarding SSU's r a t e s  
have been a r r i v e d  a t  a f t e r  c a r e f u l  cons idera t ion  of testimony and 
evidence presented i n  p u b l i c  hear ings.  A t  the present  t h e ,  SSU 
has an app l i ca t ion  f o r  ra te  i n c r e a s e  pending before  the 
commission. Also, the Commission's dec is ions  i n  three other  
p i v o t a l  cases involving SSU are  eikher pending reconsideration by 
t h e  Commission o r  are on appeal i n  the F i r s t  D i s t r i c t  Court Of 
Appeal. 

Due t o  t h e  fact  that many cases involving SSU are pending 
before  the Commission, I am unable t o  m a k e  any statements about 
the matters raised i n  M r .  b e n d  Sandbul te ' s  l e t t e r  to t h e  
Governor. However, I have i n s t r u c t e d  VI- Rob Vandiver, the 
Commission's General Counsel, t o  work w i t h  your o f f i c e  t o  the 
ex ten t  necessary f o r  you t o  understand this Agency's proceedings 
and its dec i s ions  a f f e c t i n g  SSU. I n  fact ,  M r .  Vandiver m e t -  
yesterday w i t h  Mr. N e l s  Roseland of your o f f i c e  and M r .  Nick 
Les l ie  of the Department of Commerce. 
be ava i l ab le  t o  your o f f i c e  i n  this capaci ty .  

Our staff w i l l  continue t o  

Susan F. Clark 
cha i rsan  

c: Rob Vandiver 
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state of Florida 

DATE: January 11, 1996 ~. , 

TO: Blanca Bay6, Director of Records and Repordng 

FROM: Susan F. Clark, (3irman Arc r 
m: Letter in Response to letter from Secretary of Commerce Charles h e 3 1 3  

regarding Docket Nos. 920199-WS, 930880-WS and 950495-WS 

Please find anacbed a. copy of my letter in response to a letter of January 2, 1996, 
kom Secretary of Commerce CharIes Dusseaa Because this letter is a response to a letter 
which addresses matters re!evant to pending proceedings, it is necessary to place this 
mernomdum and attachment on the records of the above-referenced proceeding pmdant 
to section 350.042, Florida Starutes. Please @e notice of this communiafion to all paries 
to the dockets and inform them that they have 10 days &om receipt of the notice to me a 
response. 

Attachment 

b h i b i t  E 
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State of Florida 

The Eonorable Charles Dusseau 
Sec re t a ry  
F lo r ida  Departsent of Commerce 
C o l l i n s  Bui lding 
107  W e s t  Gaines Street  
Tallahassee, F lor ida  32399-0001 

D e a r  Secre ta ry  Dusseau: 

Thank you f o r  your l e t t e r  of January 2 ,  1996 ,  regarding 
Southern States U t i l i t i e s ,  Inc. (SSU) . 

The Commission's decisions regarding SSU's  rates have been 
a r r i v e d  a t  a f te r  ca re fu l  ccnsiderat ion of testimony and evidence 
presented i n  pub l i c  hearings. A t  t l e  p resen t  time, SSU has an 
a p p l i c a t i o n  f o r  ra te  increase pending before  the Commission. 
Also, the Commission's decisions i n  ttL-ee other  p ivo ta l  cases 
involving SSU are either pending recons idera t ion  by t h e  
Commission or are on appeal in  the F i r s t  D i s t r i c t  Court of 
Appeal. 

Due t o  the fac t  t h a t  many cases involving SSU are pending 
be fo re  t h e  Commission, I am unable t o  mzke any statements about 
the m a t t e r s  raised i n  your l e t t e r .  H o w e v e r ,  I have in s t ruc t ed  
Mr. Rob V a n d i v e r ,  t h e  Commission's G s n e r a l  Counsel, t o  work with 
your o f f i c e  t o  the exten t  necessary f o r  you t o  understand t h i s  
Agency's proceedings and its dec is ions  affecting SSU. I n  f a c t ,  
Mr. Vandiver m e t  on January 4th with M i  N e l s  Roseland of t h e  
Governor's O f f i c e  and Mr. Nick L e s l i e  of your of f i ce .  O u r  s t a f f  
w i l l  cont inue t o  be ava i lab le  t o  your o f f i c e  i n  this capaci ty .  

Sincerely , . .  
.' ,' ~ ,/ 

' chairman 

c: Rob Vandiver 

8747 



January 16, 1996 

MICHAEL B. TWOMEY 
Attorney At Law 
P.O. Box 5256 

Tallahassee, Fiorida 3231 4-5256 
Tel. (904) 421-9530 Fax (904) 421-a543 

Blanca S. Bay0 
Director 
Division of Records & Reporting 
Florida Public Senice Commission 
2540 Shumard Oak Blvd. 
Tallahassee. Florida 32399-1400 

Re: Docket Nos. 920199-WS, 930880-WS and 950495-WS and Ex Parte 
Communication from Lt. Gov. Buddy MacKay 

Dear Ms. Bayo: 

The attached letter to the Lt. Gov. is my response to his ex parte communication to the 
Commissioners “inquiring” about Southern States Utilities, Inc. Please place it in the 6les of these 
dockets. 

- . 

I am not immediately going to seNe the other parties of these dockets with this response. Should 
I? What is the Commission’s practice with respect to serving pmies and other interested persons 
on a docket’s mailing list with these type communications? I wiU give you a call later to ask. 

Thank you for your assistance. 

E x h i b i t  F 



MICH-AEL B. TWOh.IEY 
Attorney At Law 
P.O. Box 5256 

Tallahassee. Fiorida 32314-5256 
Tei. (904) 421-0530 Fax (904) 421-8543 

January ?, 1996 

The Honorable Buddy MacKay 
Lieutenant Governor, State of Florida 
The Capitol 
Tallahassee, Florida 32399-0001 

Dear Lieutenant Governor MacKay: 

I am an attorney representing five civic associations and over 45,000 households in four active 
dockets involving Southern States Utilities, Inc. (3SW’) at the Floiida Public Service 
Commission rPSC”). Yesterday I received a mpy ofyour December 21, 1995 letter to Susan 
Clark, Chairman of the PSC, stating that you had recent discussiors with SSU’s President, and 
that you had received a copy of a letter to Governor C u e s  from the CEO of SSU’s parent 
corporation, Minnesota-based Minnesota Power, now a member of the Florida Council of 100, 
complaining about the economic impact ofPSC decisions on SSU. You stated to Clark that you 
“would be very concerned if we.were to place in serious financial jeopardy a unique private water 
urility” that you believe plays a valuable role “by purchasing and upgading small, ofien rural, 
failed water and wastewater systems” and requested information Eom the PSC addressing the 
concerns outlined by Minnesota Power CEO Sandbuite in his sniveling and grossly misleading 
four-page letter, which you forwarded to Clark. 

Although the PSC is a subordinate agency ofthe legislature, Governor Chiles has appointed or 
reappointed all five commissioners. Lfvou should succeed the Governor; you will be in the 
position of reappointing these individuals or axing them if you find them wanting for any reason. 
I am convinced that you are well-intended in your purpose, but that you have been misled by 
Minnesota Power, SSU and their lobbyists with close ties to the Executive Office. Irrespective of 
your motive, I find your communication to Commissioner Clark to be an unprecedented, 
unwarranted and outrageous intrusion in the administrative hearing process of this state. That it 
has been timed to improperly pressure the PSC at a critical juncture in several cases before them 
makes your comm&cation even more objectionable. That Secretary Dusseau of the Florida 
Department of Commerce has also weighed in lobbying for SSU with impermissible ex parte 
communications to the PSC makes this entire matter even more questionable. I intend to counter 
every Arend Sandbulte misstatement to the Governor within the next several days and will copy 
you. However, let me briefly tell you why I find your actions so objectionable. 

That Florida has “failed water systems” at all is largely due to incompetent developers aided by 
the complicity of government in luring homeowners to Florida. The PSC has for decades dowed 
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The Honorable Buddy MacKay 
Page 2 
January 3, 1996 

deveiopers to deceive home purchasers by luring them with exceedingly low, non-compensatory 
water and sewer rates. The low rags last only unul the last lot is sold and then rates are allowed 
to go through the roof. Additionally, the PSC has historically been neghgent in fulfilling its 
statutory responsibility for setting “fair and reasonable” service avaiiabdity or CIAC charges. As 
a consequence, Florida’s privately owned water and sewer systems iun the gamut from being 
hombly over-capitalized to having no owner investment, neither of which is acceptable kom a 
regulatory perspective. Regulators, either at the PSC or county h e ! ,  have also consisteritly failed 
to ensure that systems were adequately maintained. The result, admirtedly, has been the 
abandonment of some “trashy” systems. Unformnately, to date, the PSC and SSU have 
considered that Virmally anyone with a water faucet or central sewer senice was fair game for 
6nancing the clean-up of these systems. With no perceptible awareness of the constitutional or 
statutory underpinnings of utility regulation in thls country, they have willy-nilly assumed they 
could dip into the wallets of my clients to correer their own failings and those of vanishing 
developers. They are wrong. You are wrong, too, if you believe the contents of your letter and 
the Sandbulte letter. Worse still, you have compounded your exor by interfering in pending 
administrative cases that are supposed to be &e of such interference. You have sided with a 
“carpetbag” Minnesota power company by clearly suGesting that the PSC has harmed SSU by 
not & my clients’ rates even more than the unconscionable leve!s already experienced. 
Lastly, you have interfered on the eve of two critical decisions facing the PSC. Let me give you a 
few more speciiics. 

Utiliry rates are supposed to be based on the “cost of service” to the customers being charged the 
rates. SSU is a conglomeration of over 150 water and sewer system spread over the state. The 
vast majority are not physically interconnected by pipe and, therefore, Cannot provide utility 
service to one another. Most systems were previously owned by others and were only recently 
acquired by SSU. Some systems were well-maintained and reasonably capitalized, while others 
were not. My clients in Sugarmill Woods, for example, paid in about 92,300 per customer in 
service availability charges or CIAC, which amount is deducted from the utility rate base and, 
therefore, legaily entitles them to lower rates. The PSC did many objectionable things when it 
imposed the so-called “uniform rates” for SSU in 1993, including failing to properly notice the 
customers, failing to have competent evidence to support its findings of fact, and fiiling to follow 
the law. By ordering uniform or identical rates without any regard for cost of service or CIAC ,. 

levels, the PSC essentially “stole” the CIAC of my clients and transferred it to others. Widows 
and other of my retired clients living on fixed incomes in SugarmiU Woods were forced to pay 
subsidies of SO0 ayear to support the $4,000 a year rate subsidies received by industrial and 
commercial customers at SSU’s South Forty system. Likewise, clients of mine l i h g  in $45,000 
homes were forced to subsidize the utility rates of people living in S250,OOO homes served by 
other SSU systems. In all, forced subsidies exceeded S4 million annually as a result of the 1993 
case. 

The uniform rates charged by SSU were a straight mathematical average that didn’t consider 
either the “abiIity to pay” when compelling the payment of subsidies or the “need” for subsidies 
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when dispensing them. Importantly, to anyone that understands regulatory law and the 
constitutions, “abiliry to pay” and ‘:need” are not factors that can comtitutiody be considered. 
Llkewise, whiie you may think SSU buying trashy systems has value to the state, neither you, the 
PSC, nor the legislature can do it with my clients’ utiliry rates. Do it with General Revenue if you 
thin4 it is so important and if you can j u m  bailing out incornperenr developers and regulators io 
the electorate. Doing it through uniform rates is not a constitutional option. Uniform rates are 

them. 

M e r  a two-year David and Wia th  fight againsf both the PSC and SSU, my clients and I, at gezt  
expense to them, succeeded in having the uniform rate decision reversed at the First District 
Court of Appeal and then pushed a foot-drag_@ng PSC into ordering stand-alone rates and almost 
$9 million in refunds to the overcharged customers. Sandbulte and his crew could have chosen to 
recover almost exactly the Same revenues without any risk of refund liability to his shareholders in 
1993, but arrogantly choose to gamble by abusing my clients. During the pendency of our appeal, 
Sandbulte failed to make his shareholders aware of the refimd contingent liability and is now faced 
with making refunds at a time when he desperately needs cash to pay dividends. He has come to 
you and the Governor for help. You should ignore him and concentrate on the needs ofyour 
constituents. In any went, you should stay out of the adminisnative law process unless you 
clearly and publicly officially intervene on SSU’s side in these matrers. 

Despite Sandbuite’s assertions to the contrary, the PSC had no choice but to order the rate 
changes and refunds in the face of our victory in the courts. The subsequent PSC decision 
Sandbulte places so much faith in is also on appeal. It is every bit as shoddy as the PSC’s first 
order and I am coddent  it, too, will be reversed. Sandbulte’s statements to the Governor about 
the widespread acceptance of uniform rates elsewhere are gossly misleading, if not intentionally 
dishonest. I don’t have time to debunk every misleading statement at the moment, but 
Sandbulte’s statements are materially false. The PSC did what was required of it by the First 
C i i t i k  rzt, L: the ~;:ocess, potentially saved Sandbulte &om squardetkig more of hk 
shareholders’ dividends. He should be grateful. 

Uniform rates, as now charged by SSU are illegal. Furthermore, they are unconstimtional and 
cannot be revived by revising the statutes. Ask a competent con.dtutional attorney and try to 
avoid a second out-of-state automobile registration type fiasco. I doubt that Sandbulte or Jeff 
Sharkey mformed you of this, but they have talked you into taking the side of this utility in 
opposition to the ovenvhelminp maioritv of SSU’s customers, who are already outraged at the 
non-stop rate increases they have experienced at the hands of the PSC and SSU. Your 
inappropriate intervention here is an ill-conceived tactic for starting a state-wide campaign 

Most hportantly, neither you, nor Commerce Secretary Charles Dusseau have any business 
interceding in these administrative hearing matters, especially ar a time when the order requiring 
rate reductions and r e f i d s  is under reconsideration by the PSC and when that agency will vote 

“regulatory socialism’’ pure and simple and I don’t think you want to tie your political star to - 

8’751 



The Honorable Buddy MacKay 
Page 4 
January 3, 1996 

tomorrow on what level, if any, interim rate inciease to grant SSU in its most recent pending rate 
case. Your communications are Gppropriate ex parte communications and have no place in any 
Section 120.57(1), F.S. proceeding. That you represent the “appointing authority” for PSC 
commissioners and are, therefore, in a position of bullying their result in these cases makes your 
interference all the more objectiodle. 

I plan to subpoena SSU lobbyist Jeff Sharkey to find what role, if any, he played in orches7rating 
this concerted attack on the PSC at this hour. In the interim., I would respectfully request that 
you immediately write Susan Clark and retract your letter. I would also ask that you direct 
D c ~ s c x  ta wiihdra-c ?!is condescending and piesunymous ~omrnunicslion of Jmuary 2,  1996, 
and advise him that he, too, has no legiiimate business shilling for SSU against the interest of my 
clients. 

Attorney for the Sugarmill Woods Civic Association, Inc., 
Marco Island Civic ilssociation, Inc., the Spring Hill 
Civic Association, Inc., the Concerned Citizens of Lehigh Acres, hr,d 
the Harbour Woods Civic Association 
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COMMONWEALTH OF KENTciCKy 

BEF0.W T I 3  ?UBLIC SERVICE COMMISSION 

In the Matter of: 
f -  

,AN INVESTIGATION OF TFiZ SOU?.CES OF SUPPLY ) 
AND FUTURE DEMIL?ID OF K ~ ~ C K Y - A M E R I C . ~ V  ) CASE NO. 93-434 
WATER COMPANY ) 

O R D E R  

On January 10, 1955, the Attorney General's office, by and 

through h l s  Public Service Litigaticn Dranch, ("AG") filed a iuution 

requescing ehe Commission to compel Kentucky-American Water Company 

("Xentucky-American") to include in fature billings the  AG's 

response to a Kentucky-Ameri can  bill insert discussing the need for 

a pipeline to the Louisville Water Company. The AG claims that 

Kentucky-American's use  UT a bill i n se rc  was an aetempt to 

influence public opinion on an issue on which the AG has taken a 

contrary position and since ratepayers have paid f o r  the cost of 

Kencucky-American's bill inserts, fairnegrr require5 the AG be 

provided an equal opportunity to respond. 

Chetan Talwalkar filed a complaint against Kentucky-American 

alleging that .the bill insert discussin5 t.he pipeline constitutes 

political advertising, che coat of which is not recoverable in 

ratoa pursuant. to 007 KAR 5:016, Section 4 .  Talwalkar requests the  

Commission to investigate the propriety of Kentucky-American's 

pipeline advertising, prohibit any further exgenditures for such 

advsrt.ising : or  .,require that the expenditures be recorded in a 

E x h i b i t  G 
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separate account pending investigaticn. and impose punitive 

measures to discourage similar violatiocs in the future. 

The Commission, having considered the motion to compel and the 

complaint, the responses thezeto, and beins sufficiently advised, 

hereby finds that Kentucky-American has absolute right under the 

first amendment to thc Unitcd Starcs Constitution to cxpress F L ~  

opinions on the pipeline issue to it5 ratepayers and the public. 

Further, courts have ne1.d that ic is a violation of a utility's 

right to free 'speech to be compelled to distribute a 5111 inserr 

expressing views and opinions of others. SE= m i c  Cas and 

Electric Colnuanv v .  public Utilities Commission of California, 475  

U . S .  1, 89  L.Ed.2d 1 (19861. 

The Commission agrees that expenditures f o r  adverti sing t o  

promote the pipeline constitute political advertising that cannot 

be charged to ratepayers. However, :here has been no showing that 

such expenditures are included i n  cxisting rates and the timing of 

the advertising demonstrates otherwise. The expenditures occurred 

after Kentucky-American filed its last r-te case on June 29, 1994.' 

The AG, Talwalkar and all other parties entered into a stipulation 

and settlement of that rate case and any advertising not chargeable 

to ratepayers was presumably considered Curing their  negotiations. 

However, to ensure that expenditures on political advertising are 

not included in euturr rate3, Kentucky-Amcrican should isolate such 

Case No. 34-197, Notice o f  Adjustment of the Rates of 
Kentucky-American Water Company. 

I 

- 2  - 

I 
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cxpenditures 50 thcy arc rcadily identifiabla should they app,enr in 

a subsequent rate case base period or test period. 

IT IS THEREFORE ORDERED that: 

1. The AGls motion to compel be and it hereby is denied. 

2 .  Talwalkar's complaint be ana it hereby is dismissed. 

3. Kentucky-American shall keep its books and records in 

such f o r m  that any expenditures for political adveztisins can be 

readily identified. 

f '  , 

Done at Frarkfort, Kentucky, this 3rd day of Wch, 1995. 

LTTEST : 

4 L d y i &  
Executive Director 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
TALLAHASSEE, FLORIDA 

IN RE: Applieaation for rate increase and increase in service 
availability charges by Southern States Utilities, Inc. for 
Orange-Osceola Utilities, Inc. i n  Osceola County, and in 
Bradford, Brevard, Charlotte, Citrus, Clay, Collier, Duval, 
Highlands, Lake, Lee, Marion, Martin, Nassau, Orange, 
Osceola, Pasco, Putnam, Seminole, St. Johns, St. Lucie, 
Volusia, and Washington Counties. 

DOCKET NO. 950495-WS 

ITEM NUMBER: 

DATE : 

PLACE : 

REPORTED BY: 

CHAIRMAN SUSAN F. CLARK 
COMMISSIONER J. TERRY DEASON 
COMMISSIONER JULIA L. JOHNSON 
COMMISSIONER DIANE K. KIESLING 
COMMISSIONER JOE GARCIA 

AGENDA CONFERENCE 

46** 

March 19, 1996 

4075 Esplanade Way, Room 148 
Tallahassee, Florida 

JANE FAUROT, RPR 
Notary Public in and f o r  the 
State of Florida at Large 

JANE FAUROT, RPR 
P.O. BOX 10751 

TALLAHASSEE, FLORIDA 32302 
(904) 379-8669 

EX HI B I T " C " 

JANE FAUROT, RPR -- (904)379-8669 
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have of the fact that I now have read them, or I don't 

read them and I can't fully rule on your motion to 

dismiss; So,  you know, I feel like I'm stuck between a 

rock and a hard place at this point. You're forcing me 

to read something I don't want to read, and so I don't 

know how to proceed with that any further. 

MR. SHREVE: That's an excellent point, 

Commissioner. We have asked for an evidentiary 

hearing. I can certainly see your point on not wanting 

to read those. 

that we feel the Commission is prejudiced or biased. 

Our motion is not based on the fact that the Lieutenant 

Governor or Ms. Dousseau did anything wrong. Our 

motion is based solely on the fact that we believe 

there was misconduct on the part of Southern States. 

6 u r  motion is not based on the fact 

Now, the evidentiary hearing will bring those 

facts to the Commission. Not just the fact that the 

letter was sent, or not just the fact of what the 

letter contains. We will give Southern States an 

opportunity to clear the air and give us an opportunity 

to put the facts on the table as far as the motion goes 

on those two things. 

COMMISSIONER KIESLING: Well, then do I have some 

agreement that, you know, I should go ahead and read 

the letter even if -- read those letters since they are 

JANE FAUROT, RPR -- (904)379-8669 8757 
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you a few things that we have discovered since I filed 

this motion, and they can respond as they wish, then 

you can decide what you're going to do and it will keep 

it on track. I didn't want to get things off track, 

really. 

a -  

CHAIRMAN CLARK: Well, let me see. There is a 

motion to defer it and there is a second. 

COMMISSIONER JOHNSON: Oh, no, I have withdrawn. 

CHAIRMAN CLARK: She has withdrawn her second. 

COMMISSIONER KIESLING: Oh, you have. 

COMMISSIONER JOHNSON: Yes, based on the 

discussion. 

CHAIRMAN CLARK: It dies for lack of a second. 

Mr. Twomey, would you like to make your argument now? 

MR. TWOMEY: Yes, ma'am, and I will make it brief. 

And it may get into your dilemma, Commissioner 

Xiesling, because my motion styled initial motion for 

assignment of all dockets, as well as the Public 

Counsel's motion to dismiss, contains the letters as 

appendices. And I want to make clear that my 

requesting that the Commission assign this motion is 

not to suggest that there is any active bias on the 

part of any of you in hearing this. It is the 

perception that I'm concerned with that you will face 

if you hear this case, especially the factual aspects 

J 

JANE FAUROT, RPR -- (904)379-8669 
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of it, the perception of everybody out there in the 

state, and primarily the customers of this utility. I 

think everyone whether they have read the letters or 

not is aware of the fact that the genesis of this is 

that the Chairman in late December or early January, 

made aware to the parties that the Commission had 

received a letter addressed to her from Lieutenant 

Governor Buddy McKay. 

And subsequently -- and it concerned itself with 

the SSU situation. Subsequently, on -- I think that 
letter was written on December 21st by the Lieutenant 

Governor. Subsequently, on January the Znd, two days 

prior to this Commission's vote on interim rates in the 

SSU pending rate case, the Commission received a letter 

from Commerce Secretary Charles Dousseau, also 

addressing the SSU situation. 

NOW, the Lieutenant Governor's letter has been 

variously characterized as only asking for information. 

Now, I don't buy it that way. I don't think that any 

reasonable person reading that letter can suggest that 

the Lieutenant Governor was just on his own asking for 

information because he was curious about Southern 

States Utilities' treatment at the hands of the Public 

Service Commission. The clincher on that is the fact 

that as a result of discovery we have taken subsequent 

JANE FAUROT, RPR -- (904)379-8669 
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to my filing of this motion, is that we have found that 

SSU's outside lobbyist, Jeff Sharkey, now of the firm 

Capital Strategies, Inc., drafted the letters, drafted 

the letter, sent it by facsimile copy to the Lieutenant 

Governor's Office, and that was the letter that was 

signed almost verbatim. There was a split of one 

paragraph, but the letter was admittedly drafted by 

Jeff Sharkey, who has been a lobbyist for Southern 

States Utilities, by his testimony, for some three or 

four years going back to the time when he was an 

employee, not of Capital Strategies, Inc., but an 

employee of Chiles Communications, Inc., which as 

everybody should know, was a firm formerly owned by Bud 

Chiles, son of the Governor. And that that firm, 

Chiles Communications, according to Mr. Sharkey, was 

the firm that was initially retained by Southern States 

Utilities as their lobbyist, governmental consultant, 

or whatever that firm's various names and services go 

f '  

by. 

S o  it goes back three or four years by Mr. 

Sharkey's testimony to the point where the firm was 

owned by the Governor's son. The letter was drafted 

according to Mr. Sharkey, I believe the transcript will 

show that members of SSU knew that it was being sent, 

whether they reviewed it or not. The letter that went 

JANE FAUROT, RPR -- ( 9 0 4 ) 3 7 9 - 8 6 6 9  
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to Commerce -- in addition to that, there was a letter 

attached to the letter that came to the Chairman, and 

those of you that have read this are aware that there 

was a four-page letter by the Chief Executive Officer 

of Minnesota Power addressed to the Governor, Aaron 

Sandbolt (phonetic), who is a witness in this case, 

2 -  . 

variously complaining about Minnesota Power and 

Southern States treatment at the hands of the Public 

Service Commission. How you folks had hurt Southern 

States Utilities, what the low range of return on 

equity was as a result of their treatment at your 

hands, and the fact that you, as I recal1,he blamed you 

for the reversal of the treatment of uniform rates, 

which I think I deserve credit for, as well as Susan 

Fox and others, but you got the blame for it. That 

letter was attached, the Sandbolt letter to the 

Governor was attached to the letter that Jeff Sharkey 

prepared for the Lieutenant Governor's signature, which 

came over to you. 

The clear implication, I think, to any reasonable 

reader is that SSU was being mistreated. They were an 

important player in the state in terms of water and 

sewer utilities that they had bought -- that they had 

bought -- how did he say it. I should say how did 

Sharkey say it, because we are not even sure now that 

JANE FAUROT, RPR -- ( 9 0 4 ) 3 7 9 - 8 6 6 9  
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the Lieutenant Governor signed this letter, according 

to the Governor, but he says, "They play a valuable 

role in preserving the quality of Florida's water by 

purchasing and upgrading small, often rural failed 

water and wastewater systems. One of the things that 

we have complained to you about over the last several 

years that they did to the detriment of others." 

f -  , 

Now, that letter came to you by his own admission. 

and by the documents I think that I have attached in 

this motion, but we have otherwise, Jeff Sharkey, in 

his facsimile letter to Commerce Secretary Dousseau, 

gave them a deadline. Gave them a deadline, January 

3rd. The day before the vote on interim rates in this 

case. Commerce Secretary Dousseau, somewhat to his 

credit and his staff, did a much better job of proofing 

and redrafting the letter, but they got it to you on 

January the 2nd, they met the deadline. 

Jeff Sharkey denied knowing the importance of the 

January 4th date, except that -- he denied knowing that 

there was a vote before you, but he knew that his 

clients were coming to Tallahassee. That is his 

client, SSU, was coming to Tallahassee for something 

important on January the 4th, and he -- I think it's 

almost verbatim, said in his deposition he wanted to 

show them that he could deliver for them. That he had 

JANE FAUROT, RPR -- (904)379-8669 
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value. And that's why it was important to get the 

Dousseau letter here, which Dousseau did. 

Now, I'm not suggesting for a moment that you were 
f' 

influenced in your vote on interim rates by either the 

Lieutenant Governor's letter or Secretary Dousseau's 

letter. But the fact that it happened, and the fact 

that you all have admitted, I think, pretty much to it 

in person that you weren't aware of receiving, any 

commission receiving these type of letters historically 

on the eve of a vote or by the intrusiveness of the 

executive office, because of the fact that you all are 

appointed by the Governor, I mean, that's just the way 

it is. I mean, it may go through the nominating 

council process and all the different hoops you all 

have to jump through to get there, but when it's all 

said and done, whoever sits in the Governor's mansion 

makes the final decision. Whether you're put on the 

first time, whether you're retained the second or third 

time around, there is only one vote. 

And it has to weigh -- I will tell you that it 

weighs on the minds of a lot of my clients. You have 

heard it from people at your customer service hearings 

after this thing became public knowledge that people 

were offended by this, and they were concerned. 

Now, I will be -- I want to say again, and 

JANE FAUROT, RPR -- (904)379-8669 

8763 



32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

reiterate, I don't suggest that you were biased in 

this, but people are going to say it has to be in the 

back of their minds. We have found -- I have found, 

although I think it has been available earlier, that I 

have found just in the last week that Tracy Smith, who 

you all may know or may not know, who is SSU's 

governmental affairs supervisor, or director, whatever 

his title is, attended a dinner apparently in tribute 

to Jeff Sharkey at the Governor's Mansion sometime in 

early 1995. And that there is a letter which -- it's 

in the discovery of this case, it's dated February 9th, 

1995, shows that Tracy Smith writes somewhat in a 

syrupy manner, I would describe it, about what a 

memorable evening it was at which the -- let me just 
quote. It says, "The praise and kind words of 

appreciation given you by Governor and Mrs. Chiles were 

obviously heartfelt. There is a special bond between 

you and the Chiles' that can only be - - I 1  it should be 

built 'I-- build through a long association of respect 

and love. I treasure having been able to witness that 

show of affection." 

1-  . 

Now, knowing that, how can -- it is not right that 

you should be put in the position of having to 

establish all of these facts, sit in judgment of this 

company at least initially knowing that their hired 

JANE FAUROT, RPR -- (904)379-8669 
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whether or not I please the Governor or anyone else is 

not my primary concern. I have to live with myself, 

and I have to make sure that I have done what I thought 

is the right thing, and I can defend it. And that is 

the way I have always conducted my professional life. 

I don't intend to change it now. And it seems to me 

that without an allegation that we are, in fact, biased 

that there would no basis for recusal, and it seems to 

me the same standard should apply here, that the movant 

is not making an allegation of bias. 

t' 

MR. TWOMEY: Let me respond to what Ms. Jaber 

said. She is suggesting -- she gets up first and she 

says it's her professional opinion that you don't have 

to read the letters, and then she says that she would 

like to see my motion grounded in fact. Now, which is 

it? I repeat, I'm not suggesting that any of you are 

biased, and I accept what you just said, Madam 

Chairman. But the point is is there is an appearance, 

and if you don't understand that now, then you need to 

start -- I'm suggesting respectfully -- by reading 

these letters. Everybody else virtually in the State 

of Florida, if you don't understand it, believes that 

the Office of the Governor, and the person of the 

Lieutenant Governor, and the Florida Secretary of 

Commerce made a mistake in pressuring you with those 

JANE FAUROT, RPR -- (904)379-8669 
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Public Counsel has taken the position that it has a 

conflict on the rate structure issue. 

CHAIRMAN CLARK: Okay. Mr. Beck, Mr. Shreve, or 
t -  

Mr. Twomey, do you want to respond? 

MR. BECK: Thank you, Madam Chairman. Let me tell 

you about the misconduct that is alleged in our motion. 

We have alleged that on December 13th, 1995, Jeff 

Sharky, who is the paid lobbyist of Southern States, 

sent a fax to the Lieutenant Governor, and we allege in 

there that the Office of the Governor is the office 

that appoints you as Commissioners. And he asked the 

Lieutenant -- and he had a draft letter that he sent to 

the Lieutenant Governor that he asked if he would send 

it to the Chairman of the Commission. That draft 

letter by Southern States' lobbyist expressed concern 

about the regulatory environment at the Commission 

which resulted in a year-to-date loss to the utility. 

This is while they are in for a pending rate case. 

That draft letter of Southern States' lobbyist also 

expressed concern if the Commission were to place 

Southern States in serious financial jeopardy. It 

asked the Chairman of the Commission to respond to the 

Lieutenant Governor about the overall economic and 

financial consequences facing Southern States. If that 

is not talking about the pending rate case, I don't 

JANE FAUROT, RPR -- (904)379-8669 8767 
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know what is. 

We have alleged in our motion that Mr. Sharky's 

intent on behalf of Southern States was to influence 

the Commission on pending matters to the prejudice of 

the other parties in the case. We have set forth 

considerable case law to you that a direct and 

contumacious disregard of a court's authority warrants 

dismissal, as will bad faith, willful disregard, or 

gross indifference to an order of a court, or conduct 

which evinces deliberate callousness, and we have 

alleged that those actions that we told you about meet: 

that standard. 

1 '  . 

We have also cited the Commission's broad 

authority under Section 367.121(1)(g), that gives the 

Commission the power to exercise all judicial powers, 

issue all writs, and do all things necessary or 

convenient to the full and complete exercise of its 

jurisdiction and the enforcement of its orders and 

requirements. I think we have clearly alleged a prima 

facie case. The question is are you going to permit us 

to present evidence that supports the motion to 

dismiss. There is nothing that has been said by 

counsel to Southern States which would have you believe 

that you have the right to deny us the opportunity to 

present evidence that supports this motion. 

JANE FAUROT, RPR -- (904)379-8669 
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MR. TWOMEY: Just very briefly, Madam Chairman and 

Commissioners. I think Mr. Hoffman may have been off 

just a little bit. It is true that several weeks ago I 

didn't suggest that we were saying that there was bias 

on your part, or that there was prejudice. I don't 

recall saying that I believe there was not prejudice 

involved as a result of these letters and the other 

actions taken by the company. As far as the Gulf Power 

cases, the two cases, I think Chairman Clark touched on 

the notion that those two cases alone don't describe 

the limits, that is with respect to fuel, 

mismanagement, theft of property, and that kind of 

thing. Those two cases don't describe the outer limits 

of the action this Commission can take in determining 

whether there is mismanagement or not. And keep in 

mind, Madam Chairman -- 

COMMISSIONER GARCIA: Mismanagement or misconduct? 

MR. TWOMEY: Sir? 

COMMISSIONER GARCIA: Mismanagement or misconduct? 

MR. TWOMEY: I think misconduct is a subset of 

mismanagement. It is encompassed. 

COMMISSIONER GARCIA: I would agree with you, but 

to some degree I think we have stated the opposite, 

that misconduct is the universe under which 

mismanagement falls. 

JANE FAUROT, RPR -- (904)379-8669 
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MR. BECX: Yes, Commissioner, I can try. A couple 

of points. we have cited Jennings, and it deals with 

the portion of our motion that deals with ex parte 

contact;'. The motion is much more than just that, 

because there is much other authority that we cite on 

the contumacious actions of Southern States that are 

independent of whether it is an ex parte contact. 

There is an allegation of prejudice, and under Jennings 

there is a presumption of prejudice that they have to 

overcome. If they had read the motion they will see 

that there is an allegation of prejudice in there. I 

don't know where they are getting the lack of that 

from. But that is not the focus of our motion, I agree 

completely with Mr. Hoffman. The focus of our motion 

is on their misconduct, whether or not that misconduct 

was successful or not in prejudicing the Commission. 

COMMISSION DEASON: Let me ask, Mr. Hoffman made 

reference to the fact that statutorily the only remedy, 

and this is for ex parte, is for the disqualification, 

and that there is not a remedy for dismissing a 

petitioner's case. And what is your position on that? 

MR. BECK: If the sole allegation were an ordinary 

ex parte communication by anybody on the street coming 

to the Commission about it, there may be some merit to 

what he said. But that is not where our motion is 

JANE FAUROT, RPR -- ( 9 0 4 ) 3 7 9 - 8 6 6 9  

8770 



STATE OF FLORIDA ) 
COUNTY OF ORANGE ) 

) 

AFFIDAVIT 

Wayne Vowell, having been duly sworn, states as follows: 

1. 

*. 
I am employed by Southern States Utilities, Inc. ("SSU"), whose 

central office is located in Apopka, Florida. 

2. As part of my duties, I attended a customer meeting(s)s held by SSU 
from January 16, 1996 to January 23, 1996. The purpose of these meetings was to  
provide additional information to  customers on the pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to know the 
full extent of their exposure in the 1995 Rate Case, break that exposure down to the 
maximum amount they would pay under the various rate structures under 
consideration and wanted to be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Service Commission already determined 
the amount of revenue SSU would be entitled to  receive in this rate case. To the 
contrary, the customers were adviRed that the Florida Public Service Commission 
would follow a two step procedure. They would first determine the amount of  
revenues to  which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4.  At  the meeting(s), the customers were told that they were represented 
by the Office of Public Counsel who has served extensive discovery on SSU, 
reviewed the company's books and records and would take depositions of the 
Company's witnesses. 

The foregoing instrument was acknowledged before me this &- Sh day of 
April, 1996, by Wayne Vowel1,who is personally known to me and who did take an 
oatk. 

Notary Public, State of Florida a t  Lar 
Commission No. CC212595 
My Commission Expires: 7-6-96 COMMISSION NO. C u i z j p j  

COMPOSITE EXHIBIT "E" 

8771 



STATE OF FLORIDA 1 
COUNTYOFORLWGE 1 

AFFIDAVIT 

Karla Olson Teasl&, having been duly sworn, states as follows: 

1. I am employed by Southern States Utilities, Inc. (“SSU”), whose 
central office is located in Apopka, Florida. 

2. As part  of my duties, I attended several customer meetings held by 
SSU from January 16, 1996 to January 23,1996. The purpose of these meetings 
was to provide additional information to  customers on the pending rate case and 
various other rate matters. Primarily, SSU representatives wanted customers to 
know the full extent of their exposure in the 1995 Rate Case, provided information 
on the maximum amount they would pay under the various rate structures under 
consideration and wanted to be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Florida Public Service Commission (FPSC) had 
already determined the amount of revenue SSU would be entitled to receive in this 
rate case. To the contrary, the customers were advised that the FPSC would follow 
a two step procedure. They would first determine the amount of revenues to which 
the Company was entitled. After that revenue was determined, the FPSC would 
then determine the rate structure. 

-4. At the meetings, the customers were told that they Were represented 
by the O5ce  of Public Counsel who has served extensive discovery on SSU, 
reviewed the company’s books and records and would take depositions of the 
Company’s witnesses. 

dar la  Olson Teasley u- 

The foregoing instrument was acknowledged before me this @day of 
April, 1996, by Karla Olson Teasley,who is personally known to me and who did 
take an oath. 

Donna L. Henry 
Notary Public, State of Florida a t  Large 
Commission No. CC212595 
My Commission Expires: 7-6-96 

DONNA L HENRY 

COMMISSION NO. CC212j9.5 
NOTARY PUBLIC STATE OF FLORIDA 
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STATE OF FLORIDA ) 
COUNTYOFORANGE ) 

SSY --- SSL; ILARCO ISL @I3113 

AFFIDAVIT 
t. 

Gil Compton. having been duly sworn, atates as ~ O ~ ~ O W S :  

1. I am employed by Southern States Utilities, Inc. (”SSU”), whose 
central office is located in  Apopka, Florida. 

2. As part  of my duties, I attended a customer meeting(& held by SSU 
from January 16,1996 to January 23,1996. The purpose of these meetings was to 
provide additional information t o  customers on the  pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to know the 
full extent of their exposure in the 1995 Rate Case, break that  exposure down to the 
maximum amount they would pay under the various ra te  structures under 
consideration and wanted to be available to answer any questions attending 
customers might have on the status ofthe varioua rate proceedings. 

3. At the  meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Semice Commission already determined 
the amount of revenue SSU would be entitled to receive in this rate case. To the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a two step procedure. They would first determine the amount of 
revenues to which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the  meeting(s), the customers were told that they were represented 
by the Office of Public Counsel who has served extensive discovery on SSU, 
reviewed the company’s books and records and mould take depositions of the 
Company’s witnesses. 

The foregoing instrument was acknowledged before me this .-day of 
April, 1996, by Gil Compton,who is personally known to me and who did take an 
oath. 

WNNA L HENRY 
NOTARY PUBLIC STATE OF FLORIDA 

CO.V.M1SS!ON NO. CC212595 

Ab.- 
Donna L. Henry 
Notary Public, State  of Florida a t  Large 
Commission No. CC212595 
My Commission Expires: 7-6-96 
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STATE OF FLORIDA 1 
COUNTYOFORWGE 

AFFIDAVIT 
1 -  

Steve Bsiley, having been duly sworn, states as follows: 

1. I a m  employed by Southern States Utilities, Inc. (’SSU”), whose 
central office is located in Apopka, Florida. 

2. As part  of my duties, I attended a customer meeting(s1 held by SSU 
&om January 16,1996 to January 23,1996. The purpose of these meetings was to 
proride additional information to customers on the pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to know the 
full extent of their exposure in the 1995 Rate Case, break that  exposure down to the 
maximum amount they would pay under the various rate structures under 
consideration and wanted to be svailable t o  answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Service Commission already determined 
the amount of revenue SSU would be entitled to receive in this rate case. To the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a two step procedure. They would &st determine the amount of 
revenues to which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the  meetinds), the customers were told tha t  they were represented 
by the Office of Public Counsel who has served extensive discovery on SSU, 
reviewed the company’s books and records and would take depositions of the 
Company’s witnesses. 

The foregoing instrument was acknowledged before me this &Nay of 
April, 1996, by Steve Bailey,who is personally known to me and who did take an  
oath. 
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STATE OF FLORID.4 ) .  
COWTYOFORANGE ) 

AFFIDAVIT 
I.. , 

Don Corder, having been duly sworn, states as follows: 

1. I: am employed by Southern States Utilities, Inc. (“SSU”). whose 
central office is located in Apopka, Florida. 

2. As part of my duties, I attended a custamer meeting(s)s held by SSU 
from January 16,1996 to January 23,1996. The purpose of these meetings was to 
provide additional information to  customers on the pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to know the 
full extent of their exposure in the 1995 Rate Case, break that exposure down to the 
m k m u m  amount they would pay under the various rate structures under 
consideration and wanted to  be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Service Commission already determined 
the amount of revenue SSU would be entitled to receive in this rate case. To the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a two step procedure. They would first determine the amount of 
revenues to  which the Company was entitled After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meetin&), the customers were told that they were represented 
by the Office of Public Counsel who has served extensive discovery on SSU, 
reviewed the company’s books and records and would take depositions of the 
Company’s witnesses. 

Don Corder 

4.4 
The foregoing instrument was acknowledged before m e  this I:! day of 

April, 1996, by Don Corder,who is personally known to me and who did take an 
oath. 

/1 I 

W N N A L H E N R Y  Donna L. Henry 
Notary Public, State of Florida at Large 
Commission No. CC212595 
My Commission Expires: 7-6-96 

- NOTARY PUBLIC STATE OF FLORIDA 
COMMISSION NO. cu1~95  
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STATE OF FLORIDA 1 

L 
COUNTY OF ORANGE ) 

i%mDAYn 

Judy Field, having been 'duly sworn, states as follows: 

1. I am employed by Southern States Utilities, Inc. ("SSW), v. .xe central office is 
located in Apopka, Florida. 

2. As part of my duties, I attended a customer meeting(s)s held by SSU f7om January 
16, 1996 to January 23, 1996. The purpose ofthese meetings was to provide additional 
information to customers on the pending rate case and various other rate matters. Primarily, SSU 
representatives wanted customers to know the full extent of their exposure in the 1995 Rate Case, 
break that exposure down to the maximum amount they would pay under the various rate 
structures under consideration and wanted to be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3 .  At the meetings I attended, no representative of Southern States Utilities told the 
customers that the Public Service Commission already determined the amount of revenue SSU 
would be entitled to receive in this rate case To the contrary, the customers were advised that 
the Florida Public Service Commission would follow a two step procedure. They would first 
determine the amount of revenues to which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meeting(s), the customers were told that they were represented by the 
Office ofpublic Counsel who has served extensive discovery on SSU, reviewed the company's 
books and records and would take depositions of the Company's witnesses. 

The foregoing instrument was acknowledged before me this day of April, 1996, by 
Judy Field, who is personally known to me and who did take an oath. 

r 

\ 
~ 

Donna L. Henry 
Notary Public, State of Florida at Large?\ v 

Commission No. CC212595 
My Commission Expires: 7-6-96 

, , -.>. -- 
L HENRY 
TATE OF FLORIDA 
NO. CC212595 
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STATE OF FLORIDA 1 
COUNTY OF ORANGE ) 

AFFID)AVXT 

William Goucher, haviiig been duly sworn, states as follows: 

1. I am employed by Southern.States Utilities, Inc. (“SSV), whose central office is 
located in Apopka, Florida. 

2. As part of my duties, I attended a customer meeting(s) held by SSU fiom January 
16, 1996 to January 23, 1996. The purpose of these meetings was to provide additional 
information to customers on the pending rate case and various other rate matters. Primarily, SSU 
representatives wanted customers to know the full extent oftheir exposure in the 1995 Rate Case, 
break that exposure down to the maximum amount they would pay under the various rate 
structures under consideration and wanted to be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3 .  At the meetings I attended, no representative of Southern States Utilities told the 
customers that the Public Service Commission already determined the amount of revenue SSU 
would be entitled to receive in this rate case. To the contrary, the customers were advised that 
the Florida Public Service Commission would follow a two step procedure. They would first 
determine the amount of revenues to which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meeting(s), the customers were told that they were represented by the 
Office of Public Counsel who has served extensive discovery on SSU, reviewed the company’s 
books and records and would take depositions of the Company’s witnesses. 

William Goucher 

The foregoing instrument was acknowledged before me this @day of April, 1996, by 
William Goucher, who is personally known to me and who did take an oath. 

Donna L. Henry 

Commission No. CC212595 
My Commission Expires: 7-6-96 

of Florida at Larg 
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STATE OF FLORIDA ) 
COUNTYOFORANGE ) 

AFFIDAVIT 

Terry Loewen, having been duly sworn, states as follows: 

1. I am employed by Southern States Utilities, Inc. (“SSU”), whose 
central office is located in Apopka, Florida. 

2. As part of my duties, I attended a customer meeting(s)s held by SSU 
from January 16,1996 to January 23,1996. The purpose of these meetings was to  
provide additional information to  customers on the pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to know the 
full extent of their exposure in the 1995 Rate Case, break that exposure down to the 
m k m u m  amount they would pay under the various rate structures under 
consideration and wanted to be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Service Commission already determined 
the amount of revenue SSU would be entitled to receive in this rate case. To the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a two step procedure. They would first determine the amount of 
revenues to which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meeting(s), the customers were told that  they were represented 
by the Office of Public Counsel who has served extensive discovery on SSU, 
reviewed the company’s books and records and would take depositions of the 
Company’s witnesses. 

The foregoing instrument was acknowledged before me this \day of 
April, 1996, by Terry Loewen,who is personally known to  me and who did take an 
oath. 

\ 
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STATE OF FLORIDA 1 
COUNTYOFORANGE ) 

AFFU)AVrT 

Forrest Ludsen, having &en duly sworn, states as follows: 

1. I am employed by Southern States Utilities, Inc. (“SSV), whose central office is 
located in Apopka, Florida. 

2. As part of my duties, I attended a customer meeting(s)s held by SSU fiom January 
16, 1996 to January 23, 1996. The purpose of these meetings was to provide additional 

. information to customers on the pending rate case and various other rate matters. Primarily, SSU 
representatives wanted customers to know the full extent of their exposure in the 1995 Rate Case, 
break that exposure down to the maximum amount they would pay under the various rate 
structures under consideration and wanted to be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States Utilities told the 
customers that the Public Service Commission already determined the amount of revenue SSU 
would be entitled to receive in this rate case. To the contrary, the customers were advised that 
the Florida Public Service Commission would follow a two step procedure. They would &st 
determine the amount of revenues to which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meeting(s), the customers were told that they were represented by the 
Office of Public Counsel who has served extensive discovery on SSU, reviewed the company’s 
books and records and would take depositions of the Company’s witnesses. 

Forrest Ludsen 

The foregoing instrument was acknowledged before me this E l d a y  of April, 1996, by 
Forrest Ludsen, who is personally known to me and who did take an oath. 

OFFICIAL NOTARY SEAL 
WNNA L HENRY 

NOTARY PUBLIC S T A E  OF nORIDA 
COMMISSION NO. Ca17.595 

Donna L. Henry 
Notary Public, State of Florida at Large 
Commission No. CC212595 
My Commission Expires: 7-6-96 
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STATE OF FLORIDA 1 
COUNTYOFORANGE ) 
A 

AFFIDAVIT 

Julie MacLane, haeing been duly sworn, states as follows: 

1. I a m  employed by Southern States Utilkies, Inc. (“SSU”), whose 
central office is located in Apopka, Florida. 

2. As part of my duties, I attended a customer meeting(s)s held by SSU 
from January 16,1996 to January 23,1996. The purpose of these meetings was to 
provide additional information to  customers on the pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to  know the 
full extent of their exposure in the 1995 Rate Case, break that exposure down to the 
maximum amount they would pay under the various rate structures under 
consideration and wanted to be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Service Commission already determined 
the amount of revenue SSU would be entitled to receive in this rate case. TO the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a two step procedure. They would first determine the amount of 
revenues to which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meetingk), the customers were told that they were represented 
by the Office of Public Counsel who has served extensive discovery on SSU, 
reviewed the company’s books and records and would take depositions of the 
Company’s witnesses. 

The foregoing instrument was acknowledged before me this -day of 
April, 1996, by Julie MacLane,who is personally known to  me and who did take an 
oath. 

W K N A  L HENRY 

COMMISSION NO. CC212595 
NOTARY PUBLIC STATE OF FLORIDA Commission No. CC212595 

My Commission Expires: 7-6-96 
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STATE OF FLORIDA 1 
COUNTY OF ORANGE 1 
A 

AFFIDAVIT 

Bruce Paster, having been duly sworn, states a s  follows: 

1. I am employed by Southern States Utilities, Inc. (“SSU”), whose 
central office is located in Apopka, Florida. 

2. As part  of my duties, I attended a customer meeting(s) held by SSU 
from January 16,1996 to January 23, 1996. The purpose of these meetings was to  
provide additional information to customers on the pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to  know the 
full extent of their exposure in the 1995 Rate Case, break that  exposure down to  the 
maximum amount they would pay under the various rate structures under 
consideration and wanted to be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that  the Public Service Commission already determined 
the amount of revenue SSU would be entitled to  receive in this rate case. To the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a two step procedure. They would first determine the amount of 
revenues to which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meeting(s), the customers were told that they were represented 
by thcOffice of Public Counsel who has served extensive discovery on SSU, 
reviewed the company’s books and records and would take depositions of the 
Company’s witnesses. 

Bruce Paster 

The foregoing instrument was acknowledged before me this day of 
April, 1996, by Bruce Paster,who is personally known to me and who did take an 
oath. 
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STATE OF FLORIDA 1 
COUNTYOFORANGE 

1 

AFFIDAVIT 

Fernando Platin, having been duly sworn, states as follows: 

1. I am employed by Southern States Utilities, Inc. (“SSTJ”), whose 
central office is located in Apopka, Florida. 

2. Aa part of my duties, I attended a customer meetinds) held by SSU 
from January 16,1996 to  January 23,1996. The purpose of these meetings was to 
provide additional information to  customers on the pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to know the 
full extent of their exposure in the 1995 Rate Case, break that exposure down to  the 
maximum amount they would pay under the various rate structures under 
consideration and wanted to  be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Service Commission already determined 
the amount of revenue SSU would be entitled to receive in this rate case. To the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a t w o  step procedure. They would first determine the amount of 
revenues t o  which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meetingk), the customers were told that  they were represented 
by the Office of Public Counsel who has semed extensive discovery on SSU, 
reviewed the company’s books and records and would take depositions of the 

The foregoing instrument was acknowledged before me this @day of 
April, 1996, by Fernando Platin,who is personally known to  me and who did take an 
oath. 

Donna L. Henry 
DONNA L HENRY 

NOTARY PUBLIC STATE OF FLORlDA 
COMMISSION NO. CC212395 

. 
My Commission Expires: 7-6-96 
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STATE OF FLORIDA ) 
COUNTY OF O W G E  ) 

Mary Ann Szukala, had ig  been duly swom, states as follows: 

1. I am employed by Southern States Utilities, Inc. (“SSU’), whose central office is 
located in Apopka, Florida. 

2. As part of my duties, I attended a customer meeting(s)s held by SSU from January 
16, 1996 to January 23, 1996. The purpose ofthese meetings was to provide additional 
information to customers on the pending rate case and various other rate matters. Primarily, SSU 
representatives wanted customers to know the f i l l  extent of their exposure in the 1995 Rate Case, 
break that exposure down to the maximum amount they would pay under the various rate 
structures under consideration and wanted to be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States Utilities told the 
customers that the Public Service Commission already determined the amount of revenue SSU 
would be entitled to receive in this rate case. To the contrary, the customers were advised that 
the Florida Public Service Commission would follow a two step procedure. They would first 
determine the amount of revenues to which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meeting(s), the customers were told that they were represented by the 
Office ofpublic Counsel who has served extensive discovery on SSU, reviewed the company’s 
books and records and would take depositions of the Company’s witnesses. 

Mary zukala /- 

The foregoing instrument was acknowledged before me this day of April, 1996, by 
Mary Ann Szukala, who is personally known to me and who did take an oath. 

n h 

,,.,.*.----~ 
~ ~ l c  STATE OF FLORIDA Notary Public, State of Florida at Large 

CommissionNo. CC212595 
My Commission Expires: 7-6-96 

40. cc212595 
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STATE OF FLORIDA ) 
COUNTYOFORANGE ) 

AFFIDAVIT 

Dennis Westrick, Eaving been duly sworn, states as follows: 

1. I am employed by Southern States Utilities, Inc. ("SSU"), whose 
central office is located in Apopka, Florida. 

2. As part  of my duties, I attended a customer meeting(s) held by SSU 
from January 16, 1996 to January 23,1996. The purpose of these meetings was to  
provide additional information to  customers on the pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to know the 
full extent of their exposure in the 1995 Rate Case, break that exposure down to  the 
maximum amount they would pay under the various rate structures under 
consideration and wanted to be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Service Commission already determined 
the amount of revenue SSU would be entitled to receive in this rate case. To the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a two step procedure. They would first determine the amount of 
revenues to which the Company was entitlkd. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meeting(s), the customers were told that they were represented 
by the Office of Public Counsel who has served extensive discovery on SSU, 
reviewed the company's books and records and would take depositions of the 
Company's witnesses. 

The foregoing instrument was acknowledged before me this & day of 
April, 1996, by Dennis Westrick,who is personally known to me and who did take an  
oath. 

Donna L. Henry 
Notary Public, State of Florida a t  Large 
Commission No. CC212595 
My Commission Expires: 7-6-96 

- W N N A  L HENRY 

COILIMISSION NO. CC212j9; 
NOTARY PUBLIC STATE Of FLORIDA 
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STATE OF FLORIDA ) 
COUNTYOFORANGE ) 

AFFIDAVIT 

Jeff Wilson, having been duly sworn, states as follows: 

1. I am employed by Southern States Utilities, Inc. ("SSU"), whose 
central office is located in Apopka, Florida. 

2. As part of my duties, I attended a customer meeting(& held by SSU 
from January 16,1996 to January 23,1996. The purpose of these meetings was to 
provide additional information to customers on the pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to know the 
full extent of their exposure in the 1995 Rate Case, break that exposure down to the 
maximum amount they would pay under the various rate structures under 
consideration and wanted to be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Service Commission already determined 
the amount of revenue SSU would be entitled to  receive in this rate case. To the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a two step procedure. They would first determine the amount of 
revenues to  which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meeting(s), the customers were told that they were represented 
by the Office of Public Counsel who has served extensive discovery on SSU, 
reviewed the company's books and records and would take depositions of the 
Company's witnesses. 

The foregoing instrument was acknowledged before me this f i ) d a y  of 
April, 1996, by Jeff Wilson,who is personally known to me and who did take an 
oath. 

n 
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STATE O F  FLORIDA 
COUNTY OF ORANGE ) 

Doug Lovell, havin'g been duly sworn, states as follows: 

1. I am employed by Southern States Utilities, Inc. ("SSU"), whose 
central office is located in Apopka, Florida. 

2. As part of my duties, I attended a customer meeting(s)s held by SSU 
from January 16,1996 to January 23,1996. The purpose of these meetings was to 
provide additional information to customers on the pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to know the 
full extent of their exposure in the 1995 Rate Case, break that exposure down to  the 
maximum amount they would pay under the various rate structures under 
consideration and wanted to be available to answer any questions attending 
customers might have on the status o f  the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Service Commission already determined 
the amount of revenue SSU would be entitled to receive in this rate case. To the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a two step procedure. They would first determine the amount of 
revenues t o  which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meeting(s), the customers were told that they were represented 
by the Ofrlce of Public Counsel who ha5 served extensive discovery on SSU, 
reviewed the company's books and 
Company's witnesses. 

NUTARY PUBLIC STATE OF FMRlDA 
COMMISSION NO, CC7.12595 

The foregoin, instrument was acknowledged before me this m d a y  of 
April, 1996, by Doug Lovel1,who is personally known to me and who did take an 
oath. 

nL-44 4. 
Donna L. Henry 
Notary Public, State of Florida at, Large 
Commission No. CC212595 
My Commission Expires: 7-6-96 
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STATE OF FLORIDA 1 
COUNTY OF ORANGE ) 

AFFIDAVIT 

Stave Elnnkshein,’having been duly sworn, states as follows 

1. I am employed by Southern States Utilities, Inc. (“SSU”), whose 
central office is located in Apopka, Florida. 

2. As part of my duties, I attended a customer meeting(s)s held by SSU 
fTom January 16, 1996 to January 23, 1996. The purpose of these meetings was to 
provide additional information to cuatomers on the pending rate case and various 
other rate matters.Primarily, SSU representatives wanted customers to  know the 
full extent of their exposure in the 1995 Rate Case, break that exposure down to the 
maximum amount they would pay under the various rate structures under 
consideration and wanted to  be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Service Commission already determined 
the amount of revenue SSU would be entitled to receive in this rate case. To the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a two step procedure. They would frst determine the amount of 
revenues to which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meetin&), the customers were told that they were represented 
by th‘e OEce of Public Counsel who has served extensive discovery on SSU, 
reviewed the company’s books and records and would take depositions of the 
Company’s witnesses. 

The foregoing instrument was acknowledged before me this &%ay of 
April. 1996, by Steve Blankshein,who is personally known to me and who did take 
an oath. 

I 

DONNA L HENRY 

COMM~SSION NO. CCZlZj95 

Donna L. Henry 

Commission No. CC212595 
My Commission Expires: 7-6-96 

NOTARY PUBLIC STATE OF FLORIDA 
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STATE OF FLORIDA ) 
C O U N T Y O F O W G E  ) 

AFFIDAVIT 

William Dave Dewy,  having been duly sworn, states as follows: 

1. I am employed by Southern States Utilities, Inc. ("SSU"), whose 
central office is located in  Apopka, Ronda. 

2. As part of my duties, I attended a customer meeting(s)s held by SSU 
from January 16,1996 to January 23,1996. The purpose of these meetings was to 
provide additional information to customers o n  the pending rate case and various 
other rate matters. Primarily, SSU representatives wanted customers to know the 
full extent of their exposure in the 1995 Rate Case, break that exposure down to the 
maximum amount they would pay under the various rate structures under 
consideration and wanted to  be available to answer any questions attending 
customers might have on the status of the various rate proceedings. 

3. At the meetings I attended, no representative of Southern States 
Utilities told the customers that the Public Service Commission already determined 
the amount of revenue SSU would be entitled to receive in this rate case. To the 
contrary, the customers were advised that the Florida Public Service Commission 
would follow a two step procedure. They would first determine the amount of 
revenues to which the Company was entitled. After those revenues were 
determined, the FPSC would then determine the rate structure. 

4. At the meetinds), the customers were told that  they were represented 
by the Office of Public Counsel who has served extensive discovery on SSU, 
reviewed the company's books and records and would take depositions of the 
Company's witnesses. 

D - 6  
William Dave Denny 

I 

The foregoing instrument was acknowledged before me this &ay of 
April, 1996, by William Dave Denny,who is personally known to me and who did 
take an oath. 

DONNA L HENRY 
N(JTARY PUBLIC STATE OF FLORIDA 

COMMIWON NO. CC212595 

k - - a  
DAnnYL. Henry 
Notary Public, State of Florida a t  Large1 
Commission No. CC212595 
My Commission Expires: 7-6-96 


