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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Petition of the Board of County
Commissioners of Collier County, Florida,

for Declaratory Statement Regarding the Florida
Public Service Commission’s Entitlement to
Regulatory Assessment Fees Collected By Southern
States Utilities, Inc. in Collier County, Florida,
After February 27, 1996

RESPONSE OF THE BOARD OF COUNTY COMMISSIONERS OF
COLLIER COUNTY, FLORIDA, IN OPPOSITION TO SOUTHERN
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The Board of County Commissioners of Collier County, Florida, (*Collier County™) by

DOCKET NO. 960806
FILED: August 12, 1996

and through their undersigned counsel, files its response in opposition to Southern States Utilities,

Inc.’s (“SSU™) July 29, 1996 Petition to Intervene in the instant proceeding. In support thereof,
Collier County states:
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requires both: (1) “injury-in-fact” and (2) “zone of interest.” SSU, which cannot legally retxin the
regulatory assessment fees it is collecting in Collier County, has failed to meet either the
legitimate “injury-in-fact™ or “zone of interest” test and, thus, has failed to demonstrate the
essential “substantial interest” required for intervention. Accordingly, SSU has no legal
“standing” to participate in this proceeding and allowing it party status would constitute error on
the Commission's part.

SSU Lacks The Party Status Necessary To “Respond” or “Answer”

2. In addition to its Petition to Intervene, SSU has filed a lengthy document it has
styled its “Response and Answer.” Rule 25-22.037(1), Florida Administrative Code, provides
that “a respondent or intervenor may file an answer within twenty (20) days of service of the
petition.” It is Collier County's position that SSU is neither an “original party” respondent to the
instant proceeding nor an “intervenor” and, thus, is not entitled to file a response or answer.
Nonetheless, Collier County will address the assertions contained in SSU’s Response and Answer,

at least as they appear to argue for the existence of a “substantially affected interest "

3. The mere desire to thwart” a petitioner’s attempt to remove doubt or answer

? Collier County does not believe SSU’s petition represents a good faith intervention. As
reflected in the Attached Affidavit of D.E. “Blue” Wallace, SSU, to date, has collected some
$230,000 in regulatory assessment fees from its customers in Collier County since the County’s
resumption of reg..latory authority on February 27, 1996. Collier County has undertaken timely
and commensurate action to fulfill its regulatory responsibilities by establishing and manning the
Office of Utility Regulation. The issue of whether this Commission or Collier County has the
ultimate jurisdiction to regulate SSU's operations in Collier County is the subject of a scparate
dozket, which is awaiting resolution on appeal. Attempting to relitigate the “jurisdictional” issues
in this proceeding is inappropriate. By refusing to remit the regulatory assessment fees, SSU
achieves two, rather obvious, self-serving purposes: (1) it forces Collier County to utilize
alternative funding sources to finance SSU’s regulation and (2) it gives itself a large, interest free
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unresolved questions in a declaratory statement proceeding, or to otherwise participate in any
administrative proceeding, is not a legally sufficient basis for allowing & person “party” status
Participation in administrative proceedings as a “party” is governed by the Section 120.52(12),
F.S. definitions of that term and the case law. Lacking a constitutional right, provision of statute,
or provision of agency regulation entitling it to participate in whole or in part in this proceeding,
SSU must demonstrate that it has a substantial interest that will be affected by the relief requested
by Collier County before this Commission can allow SSU to participate as a party. As will be
shown below, the test of demonstrating a sibstantial interest is akin to running a high hurdle race
with two rather tall hurdles, both of which must be cleared. SSU can clear neither hurdle and,
accordingly, must be denied intervention.

4. Asnoted by SSU, Florida Optometric v. Dept. of Pro, Reg., 567 So.2d 928 (Fla
1st DCA 1990) states that the test for standing to intervene in agency declaratory statement
proceedings is the same as the test for standing in all other proceedings involving agency actions
affecting substantial interests. An important caveat in Florida Optometric, not stated by SSU, is
the First District’s observation that other persons’ substantial interests are not generally involved
in declaratory statement proceedings and, thus, that intervention in these cases is usuzlly not
appropriate. Specifically, the Court observed:

In McDonald v. Department of Banking and Finance, 346 So.2d 569, 577 (Fla. 1st
DCA 1977), we said,

Except when an agency acts by formal rulemaking (Section 120.54)
or by declaratory statement concerning the applicability of a statute,
rule or order (Section 120.565), all agency action, on appropriate
challenge, will mature into an order impressed with characteristics

loan in the process.



of the APA’s Section 120.57.

McDonaid, 346 So0.2d at 577 (emphasis supplied). This language, which is
followed by a discussion of the right of persons whose substantial interests are
affected by agency action to a 120.57 hearing, means that Section 120.57 is
generally not implicated in proceedings under Section 120.565. When a petition
for declaratory statement is limited to a narrow question “as to the applicability of
a specified statutory provision or of any rule or order of the agency as it applies to
the petitioner in his particular set of circumstances only,” Section 120.565
(emphasis supplied), there will normally be no person, other than the petitioner,
who will be affected by the declaratory statement. Since a person who submits
such a petition has no right to a 120.57 hearing on his petition, and since no one
other than the petitioner will normally be affected by the declaratory statement,
Section 120.57 is simply not applicable. However, where the question presented
by the petition is not narrowly drawn, the substantial interests of other parties may
be implicated. In the present case, the question presented clearly had the potential
for affecting the substantial interests of persons other than the petitioners, and
those persons were entitled to a clear point of entry to proceedings under Section
120.57. Therefore, it was the expansive nature of the question presented in the
petition for the declaratory statement under review which made Section 120.57
and Rule 28-5.111 applicable.

Florida Optometric 567 So.2d at 936. It follows, then, that the question raised by the petition for
declaratory statement must be examined to determine whether it is narrowly drawn to the
petitioner’s particular set of circumstances only, or whether it is so broadly drawn as to implicate
the substantial interests of other persons. Collier County submits it is the former.
The Collier County Request is Narrowly Drawn
5. The specific relief sought by Collier County states:
WHEREFORE, the Board of County Commissioners of Collier County,
Florida, respectfully requests that the Florida Public Service Commission issue its

declaratory statement in this docket stating: 1) that pursuant to Order No. PSC-
96-0582-FOF-WS, Order Ack S rger No. Eot

[
)
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dated May 3, 1996 and Section 350.113, Florida Statutes, it has no entitlement to,
nor will it make any claim against, regulatory assessment fees collected by
Southern States Utilities, Inc. from its customers located in Collier County,
Florida, for the period from February 28, 1996 until the date of any appellate




decision in Docket No. 930945-WS favoring the resumption of Commission

jurisdiction in Collier County; and 2) that the Commission’s entitlement to

regulatory fees collected by SSU in Collier County as the result of a favorable

appellate decision in Docket No. 930945-WS will only be owing pru .ata during

the appropriate 6-month regulatory assessment period beginning on the date the

issue of the Commission’s jurisdiction over SSU’s systems in Collier County is

finally resolved.
Collier County Petition at page 8. On its face, the question presented by Collier County is
extremely narrow. It confines itself to questions and doubts raised by a single order of the
Commission and a single statutory provision. The order memorializes the Commission’s
acknowledgment of a single county’s (Collier County's) action in removing itself from the
provisions of Chapter 367, F.S. The question does not broadly seek a response regarding the
status of any other statutory provision, orders, or any other counties’ actions. While the cited
Commission order addresses the jurisdictional status of some seven water/wastewater utilities
located in Collier County, the question presented here is narrowly confined to the Commission’s
entitlement, if any, to regulatory assessment fees from a single utility, SSU. In the words of the
Florida Optometric Court, this petition is limited because it addresses the narrow question of the
applicability of a specified statutory provision (Section 350.113, the Commission's authority for
collecting regulatory assessment fees) and a single order as applied to the Commission’s
entitlement to those fees in a single county. Accordingly, the question is not broad in scope and

does not, in any sense, implicate the substantial interests of persons other than Collier County and

this Commission itself’

6. As noted by the Florida Optometric Court:
A two-part test is applied in evaluating whether a person has alleged a “substantial




interest” sufficient to entitle such person to initiate a 120.57 proceeding or

intervene in proceedings already pending. [footnote omitted]. The person must

allege:
(1) that he will suffer injury in fact which is of sufficient immediacy
to entitle him to a section 120.57 hearing, and

(2) that his substantial injury is of a type or nature which the
proceeding is designed to protect.

Florida Optometric 567 So.2d at 931, 932. This test was first announced in the seminal case of

ation, 406 So.2d 1112 (Fla. 2d DCA 1981),

in which the Department of Environmental Regulation (“DEP") was reversed for improperly
granting economic competitors intervenor status in a permitting proceeding. The resulting
stantard is that a person seeking the initiation of a 120.57 proceeding or intervention in a pending
case must meet both prongs of Agrico Chemical. SSU has failed to meet either.

7 The facts in Agrico Chemical are instructive. Agrico Chemical Company
(“Agrico™) sought to lower the costs of its fertilizer operations in Tampa by switching from a
process that utilized molten sulphur to one using less expensive, solid state “prill” sulphur. In
connection with its construction of a prill handling terminal facility, Agrico filed applications with
the DEP for both construction and operating permits. The permits were necessitated under
Chapter 403, Florida Statutes, because the new terminal would constitute a potential pollution
source. Two molten sulphur handling terminals objected to the permits and sought intervention in
the proceedings on the basis of economic injury. The DOAH hearing officer granted the

interventions on three grounds, including the adverse economic impact, and recommended denial




of one of the permits. The DEP denied the permit it its final order and the order was affirmed by

the Commission of Environmental Regulation,

8. On appeal, the Second District Court of Appeal reversed and established the

following test:

... We believe that before one can be considered to have a substantial interest in
the outcome of the proceeding he must show 1) that he will suffer injury in fact
which is of sufficient immediacy to entitle him to a section 120.57 hearing, and 2)
that his substantial injury is of a type or nature which the proceeding is designed to
protect. The first aspect of the test deals with the degree of injury. The second
deals with the nature of the injury.

Agrico Chemical 406 So. 2d at 481. The Court found that the petitioning terminal operators
seeking intervention were able to “show a high degree of potential economic injury”, but that they
“were wholly unable to show that the nature of the injury was one under the protection of chapter
403." More specifically, the Court found:
Chapter 403 simply was not meant to redress or prevent injuries to a competitor’s
profit and loss statement. Third-party protestants in a chapter 403 permitting
procedure who seek standing must frame their petition for a section 120.57 formal
hearing in terms which clearly show injury in fact to interests protected by chapter
403. If their standing is challenged in that hearing by the permit applicant and the
protestants are then unable to produce evidence to show that their substantial
environmental interests will be affected by the permit grant, the agency must deny
standing and proceed on the permit directly with the applicant.
Agrico Chemical 406 So. 2d at 481. (Emphasis supplied). Accordingly, the Court found that the
DEP had erred in allowing Agrico’s economic competitors to intervene in the permit applications
and reversed on “the ground that Agrico’s business competitors were erroneously granted
standing to interfere in DER's permitting procedure.”
9. By contrast, Florida Optometric, supra., cited by SSU, demonstrates a factual and

legal basis for a finding of substantial interests warranting intervention. In that case the Board of




Opticianry considered the petition for declaratory statement of an optician and opticians’
professional organization asking whether opticians were permitted to use a Titmus Eye Tester to
check a consumer’s visual acuity. The question was asked in acknowledgment that Chapter 484,
Florida Statutes, provided that it was unlawful, among other things, for opticians to “engage in
the diagnosis of the human eyes." Ultimately, the optometrists filed a petition to intervene in the
declaratory statement proceeding and asked for a Section 120.57(1) hearing alleging that their
substantial interests would be determined by an affirmative answer to the opticians’ question
Specifically, the optometrists argued that use of the Titmus Eye Tester would allow a
determination of the refractive power of the human eyes, a dctmninnln;on within the scope of
practice of optometrists, but specifically prohibited for opticians. The Board of Opticianry denied
the optometrists’ petition to intervene, finding, among other things, that the optometrists lacked
standing. On appeal, the First District Court of Appeal reversed, finding that the optometrists had
met the “zone of interest™ prong of Agrico Chemical because they had “asserted an invasion of a
statutorily delineated, exclusive area of practice” in connection with the resolution of the
opticians’ petition for declaratory statement. Specifically, the Court found that an affirmative
response by the Board of Opticianry to the petition would have presumptivily allowed the
opticians to engage in a procedure statutorily prohibited to them and statutorily reserved to the
optometrists.

. L "

10. At pages 8-10 of its Petition, SSU alleges it will face injury because (1) its state-
wide system will be subject to the authority of more than one regulator, contrary to the

Legislative intent of Section 367.171(7), Commission precedent, and the Jurisdictional Order; (2)




it will be subject to the authority of more than one regulator as to matters impacting its Collier
County operations alone; and (3) it will owe regulatory assessment fees to this Commission and
Collier County when both fees are designed to cover the same costs for the same period of time,
but are due on different dates. None of these points address either prong of the Agrico Chemical
test for establishing a substantial interest.

I1.  First, SSU has failed to establish any “injury-in-fact” that is not already the subjcct
of other, distinct proceedings. Thus, while SSU discussed at some length its concern over not
having the Commission exclusively regulate its so-called “state-wide” system, that question is
removed from the Commission’s jurisdiction and is properly before the First District Court of
Appeal, which will make the determination whether countics can regulate o, this Commission has
exclusive jurisdiction over SSU’s facilities throughout the state. Collier County thought it
unquestioned that this Commission recognized the status quo as being in favor of county
regulation through its actions in acknowledging Collier County's resumption of authority and,
more importantly, by this Commission’s act of removing SSU's facilities in Hillsborough, Polk
and Hernando Counties from the pending rate case in Docket No. 50495-WS. Collier County's
petition recognizes the Commission’s determination in the Jurisdictional case, acknowledges that
the result on appeal could take two dramatically different directions, and asks that the
Commission remove doubt as to its entitlement to certain fees during the pendency of the appeal,
pursuant to Section 350.113, Florida Statutes, dealing specifically with regulatory fees and the
Commission’s Trust Fund. In this regard, SSU has alleged no “injury-in-fact.” Assuming the
First District affirms the Commission's Jurisdictional Order, SSU has already “won” the issue on

statewide regulation and relitigating here is not only inappropriate, but inefficient as well. S5U is




clearly not entitled to retain any of the regulatory assessment fees it has collected from its
customers, and while the utility should legitimately be concerned with having duplicate demands
made for those fees, it ignores the fact that this proceeding is aimed at preventing precisely such
demands. Furthermore, SSU is a mere purse holder of the regulatory assessment fees and should
have no say in who collects the fees, so long as the fees are not demanded of it twice. SSU's
stated objections do not allege or demonstrate “injury-in-fact.”

12.  SSU also fails to meet the second Agrico Chemical prong of “zone of interest ™
Specifically, SSU’s alleged concerns regarding statewide jurisdiction, and the other matters that
are the subject of pending appeals, relate, by SSU’s own admission, to the “Legislative intent of
Section 367.171(7), Commission precedent, and the prior ruling of the Commission concerning
SSU in the Order Determining Jurisdiction Over SSU” and not to the limited and specific question
raised by Collier County regarding the Commission's claim, or lack thereof, for fees pursuant to
Section 350.113, Florida Statutes. SSU cannot be allowed to rewrite Collier County’s request so
as to create either an “injury-in-fact” or “zone of interest” where neither exists. SSU has failed to
demonstrate the necessary substantial interest and its petition for intervention should be denied.

SSU's “Response and Answer™

13.  While maintaining that SSU has no party entitlement to either “respond” to or

“answer” Collier County's Petition, Collier County offers the following comments to SSU’s

pleading.

14.  Despite SSU's assertions to the contrary, Collier County has not asked the

Commission, either explicitly or implicitly, to interpret the applicability of Fla. R. App. P. 9.310(b)
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(2) regarding automatic stays. Quite simply, Collier County noted in its Petition this
Commission’s own recitation in Order No. PSC-96-0582-FOF-WS, Order Acknowledging

in Collier County, that the Commission would cancel the certificates of the six utilities in Collier

County with no “pending” cases, but would delay cancellation of SSU’s Collier County
certificates pending the outcome of the appeal of Docket No 930945-WS.  In this regard, the
Commission ordered that the certificates held by SSU for its systems in Collier County would be
returned for cancellation within 30 days of the conclusion of the appeal of Docket No. 930945-
WS if the decision was that the Commission did not have jurisdiction over all of SSU’s systems
and, conversely, that the certificates would not be canceled if the Court determined that the
Commission maintained jurisdiction over the SSU systems in Collier County. Collier County has

not asked the Commission to interpret the automatic stay or the appellate rule providing for it.

15.  The automatic stay of the Commission’s final order in Docket No. 930945-WS, In

UTILITIES, INC. in Florida, (the “Jurisdictional Docket”) is an existing fact, not a theory, and
the Commission has recognized the same on a number of occasions. Most recent'; in the Qrder

Cancellation of Certificates in Collier County, the Commission recognized the need to await the
outcome of the appeal in the Jurisdictional Docket prior to taking final action on SSU’s

Commission certificates in Collier County. Earlier, this Commission recognized the effect of the

automatic stay, and the corresponding right of county governments to exercise regulatory

authority over SSU"s systems or facilities within their boundaries pending resolution of the appeal
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in Docket No. 930945-WS, when it recognized that SSU’s facilities located in Hillsborough,
Hemnando and Polk Counties were not subject to the pending rate case in Docket No. 950495-
WS.? Whether SSU likes it or not, the final order in the Jurisdictional Docket is now stayed and
SSU has done nothing to change that fact.

16.  Without engaging in excessive debate on the stay issue, Collier County would
point out that the final order in the Jurisdictional Docket was issued almost 13 months ago on July
21, 1995, was appealed shortly thereafter by the Counties involved with the result that an
automatic stay was obtained. Collier County is not aware, nor does SSU suggest, that SSU
sought to have the automatic stay vacated or otherwise modified at that time or since.
Furthermore, Collier County is not aware that SSU sought the vacation of the same stay when, in
an order issued November 7, 1995 in Docket No. 950495-WS, cited the automatic stey at the
basis for removing Hillsborough, Polk and Hernando Counties from that rate proceeding. SSU
has not suggested that it will, in fact, seek the vacation or modification of the automatic stay in
question. Rather, it merely suggests, without more, that the Commission’s resolution of the
instant declaratory petition will somehow harm SSU’s right to subsequently seek the automatic
stay’s modification. To this, Collier County would respond that the declaratory petition has no
apparent bearing on SSU’s ability, or lack of same, to address an automatic stay in an entirely
separate appeal and would ask “When does SSU propose to seek such modification when it has

not yet done so some 12 months into the appeal?”

} Order No. PSC-95-1385-FOF-WS, issued November 7, 1995 (Attachment G to Collier
County Petition.
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17.  Asto the issue of maintaining the true status quo with respect to the automatic

stay of the Jurisdictional Docket, SSU completely misses the point that the situation to be

367.171(1), E.S. and not the Commission’s then extant jurisdiction over SSU's operations in

Collier County.

18.  SSU’s suggestion that the Commission answ ering the instant declaratory petition is
somehow prohibited because it would be inconsistent with a position the Commission expressed
in a pleading in a General Development Utilities, Inc. case is without supporting citation and is
far-fetched, at best.  See Regal Kitchens v. Florida Dept. of Revenue, 641 So. 2d 158 (Fla. Ist
DCA 1994), stating that a revenue department “technical assistance adviscment” is not an
expression of policy and, thus, not applicable to the rule that an administrative agency may not
reject a widespread policy established by usage or stated by it and relied upon by the public. In
the instant case, SSU has not alleged, nor can it, that the position expressed in the GDU pleading
is a “widespread policy established by usage or stated by it and relicd upon by the public.” Evenif
SSU could make such an argument, it is not at all clear that answering Collier County’s
declaratory petition would constitute Commission “rejection” of whatever SSU is purporting the
Commission stated in the GDU pleading.

19.  SSU’s statement that Collier County's petition is not ripe for determination has no
bearing on SSU"s pus-orted substantial interests, is incorrect and is not supported by the citations
offered. First, this point like the others discussed above, does not evidence either “injury-in-fact”
or “zone of interest” demonstrating SSU’s substantial interests. Secondly, Collier County has

explicitly stated that it is in doubt about, and wants a Commission statement on, the agency's
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claim against regulatory assessment fees being collected in Collier County by SSU. The Collier
County request is made in the face of a letter from the Commission's General Counsel stating
that, consistent with past practice, the Commission will make no demand for the regulatory
assessment fees and SSU’s reported assertion that it fears a duplicaie demand for the regulatory
assessment fees not withstanding the Commission's General Counsel’s letter, There is nothing
hypothetical about the factual circumstances raised in the declaratory petition. Either the
Commission supports the stated position of its General Counsel that it will make no demand for
the regulatory assessment fees during the pendency of the Junsdictional Docket appeal, or it does
not. In either event, the fees are presently being collected by SSU, are being demanded by Collier
County and not paid, and in the face of a Commission communication that the agency will not
make claim against them, Furthermore, it is a reasonable and necessary question for resolution
for the Commission to state as of what date it will prospectively make a :claim on regulatory
assessment fees in the event it wins the Junsdictional Docket appeal.

20.  The two cases cited by SSU for the proposition that the instant declaratory
statement is not ripe are both readily distinguishable on their facts and are, arguably, misleading to
the Commission. The first, Sutton v. Department of Envtl, Protection, 654 So0.22 1047 (Fla. Sth
DCA 1995), involved Sutton secking a declaratory statement as to whether the submerged lands
her neighbor had built a dock on were sovereign submerged lands of the State of Florida, which
would require the neighbor to follow the appropriate DEP permitting processes and obtain a DEP
consent of use for the dock. The DEP issued a final order dismissing Sutton’s petition for
declaratory statement, but notified the neighbor that the lands were being claimed as sovereign

submerged lands and forced her to comply with the relevant statutory and DEP rule provisions to
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obtain the consent of use. The Fifth District Court of Appeal found Sutton's petition for
declaratory statement was moot since the DEP's notice gave her the relief she had been
requesting. Here, unlike Sutton, there is no resolution, in any forum, telling Collier County what
formal position the Commission takes with respect to the regulatory assessment fees so that
Collier County’s Petition could be considered moot.

21, SSU’s second cited case, Couch v. State, 377 So.2d 32, (Fla. 1st DCA 1979) is
similarly deficient. There, the parents of a child placed in foster care, prior to the filing of their
petition for declaratory statement with the Department of Health and Rehabilitative Services
(“HRS"), had commenced litigation in the Circuit Court concerning their rights to visitation with
the child. The Circuit Court litigation remained pending throughout the filing and appeal of the
petition for declaratory statement. In affirming the HRS’s refusal to issue a declaratory statement,
the First District found: (1) the petition contained no showing of bona fide doubt or dispute as to
the HRS’s activities incapable of resolution in the Circuit Court; (2) that the petitioners admitted
that the Circuit Court had the power to finally determine the issues presented to the HRS in the
petition for declaratory statement; and (3) it was not shown that any matter on which the HRS
had been requested to provide a statement would resolve any issues concerning the petitioners’
rights to family affiliation, visitation, or their claim of the right to be reunited with their child. In
view of these findings, the Court found that the “deficiencies in the petition, coupled with
petitioners' admission of the adequacy of the pending litigation are sufficient to preclude their
request for a statement.” The Court so found, in view of the principle that there had to be an
actual, present and practical need for a declaratory statement, which need had not been met. Such

is obviously not the case here. Collier County has stated bona fide issues of doubt or dispute
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requiring resolution by the Commission. Furthermore, there is no pending litigation that will
resolve the specific question that is now at issue, namely, whether the Commission is now, or will
later, make a claim against the regulatory assessment fees SSU is coll2cting from its customers in
Collier County. While resolution of the appeal in the Jurisdictional Docket will determine which
body is to have jurisdiction over SSU's systems or facilities in Collier, and the other counties, on a
prospective basis, it will not establish entitlement to the regulatory assessment fees collected by
SSU during the pendency of the appeal.* Collier County’s petition for declaratory statement is
ripe and requires resolution to remove the doubts and unresolved questions contained therein.
SSU’s cited cases are not on point.

22.  SSU has no standing to complain of the “Jaws” it finds in Collier County’s
Petition. While it appears that the color of the ink on the affidavit of Thomas Palmer may have
lead to the signatures not reproducing correctly on copies, the original on file with the
Commission’s Division of Records and Reporting bears the necessary signatures. SSU was not

entitled to service of the petition for declaratory statement and received a copy as a courtesy.

‘ Entitlement to the regulatory assessment fees has important and immediate practical
consequences to Collier County. As reflected in the attached affidavit (Appendix I) of D.E.
“Bleu” Wallace, Utiuty Regulation Coordinator of the Collier County Office of Utility Regulation,
based on SSU’s current rates, projected regulatory assessment fees due to Collier County from
SSU are about $550,000 annually or some $46,000 per month. As of the date of his affidavit,
Wallace calculated that SSU had collected from its customers some $230,000 of regulatory
assessment fees, exclusive of interest, which it had retained for its own purposes and refused to
remit to Collier County. Furthermore, as reflected in his Affidavit, Wallace stated that Collier
County had established and manned the Office of Utility Regulation as reflected in Attachment B
to his Affidavit.
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Point of Entry

23.  Notwithstanding that SSU has never previously demanded a “point of entry” with
respect to the Commission’s “agency action” in its Order Ackncwledging Rescission of
Jurisdiction, the utility now argues that neither Collier County nor the Commission can place any
reliance on said order as being dispositive of any issues concerning SSU. In doing su, SSU either
ignores or is ignorant of the process by which Florida Counties become subject to the provision of
Chapter 367, F.S. It is Collier County's position that SSU has no basis for complaining that it
was denied a point of entry into the proceeding in which the PSC recognized or acknowledged
that Collier County had rescinded its earlier resolution granting the PSC authority to regulate
utilities in Collier County. This is because the clear and unambiguous language of the Section
367.171(1), F.S. gave Collier County the unrestricted authority to revoke its earlier grant of
authority after 10 continuous years of Commission jurisdiction by passage of its resolution. No
Florida Statute required that Collier County seck the PSC's approval for the same. To the
contrary, the act of “opting out” was within the sole discretion of the Collier County Board of
County Commissioners. Section 367.171(1), F.S. merely requires that counties “opting out™ of
PSC jurisdiction “by resolution or ordinance rescind any prior resolution or ordinance imposing
commission jurisdiction and thereby exclude itself from the provisions of [Chapter 367]."" While
Section 367.171(1) reciires a county to “immediately notify the commission of its adoption and
submit the resolution to the commission™ when it is “opting-in" to Commission jurisdiction, there
is no corresponding statutory requirement that a county opting out of Commission jurisdiction
either notify the Commission of the new resolution or submit a copy of the resolution to the

Commission. Of course, common courtesy and governmental efficiency dictate that counties

17




likewise notify the Commission of their resolutions excluding themselves from the provisions of
Chapter 367, F.5,, which is precisely what Collier County did in the instant case.

24.  Collier County believes it is also instructive that both a county’s acceptance of the
provisions of Chapter 367 (and “jurisdictional” status) and its exclusion from such status are self-
executing by the act of a county’s governing board. Simply stated, the statute provides that
Commission jurisdiction begins “on the day” of the resolution declaring the county subject to
Chapter 367 and ends as of the date of the county resolution rescinding the earlier resolution.
Section 367.171(2)(b) speaks in terms of “on the day this chapter becomes applicable to any
county” without reference to any date differing from the resolution date. Likewise, Section
367.171(4) refers to the last day of commission jurisdiction in a county being “as of the day a
utility is no longer regulated by the commission under this chapter” and does so without any
reference to a date different than the date of the resolution excluding itself from the provisions of
Chapter 367. In short, there is no statutory obligation or authority that either requires, or allows,
this Commission to deliberate whether to accept junsdiction over a county’s water or wastewater
utilities, or whether to give up that authority. This Commission’s sole statutory obligation in
these matters appears to be a determination that the “10 continuous years under the jurisdiction of
the commission™ requirement has been met. In any event, the Commission’s practice of
recognizing or acknowledging a county's change of jurisdictional status pursuant to Section
367.171(1), F.S. throug:. the issuance of an order appears to be one of historical practice, but
unrelated to any statutory requirement for doing so. Such orders do not constitute “agency
action” by the Commission because the Commission has no decisional process to exercise.

Accordingly, SSU was entitled to no “point of entry.”




The Collier County Question Is Not A Question

25.  The “narrowness” of Collier County’s requested question is also highly dispositive
of whether the question can be resolved in a declaratory petition proceeding or is a “question of
general applicability” that must be considered in a Section 120,54, F.S. formal rulemaking
proceeding. The Florida Optometric Court also addressed this concept, noting that “declaratory
statements may not be used as a shortcut method of announcing a rule, thereby avoiding the rule
adoption procedures of Section 120.54, Florida Statutes.” While the Court found the question
moot in Florida Optometric, it noted that the optometrists’ claim of rule avoidance may have had
merit because the question there was “limited to neither a particular petitioner, nor a particular set
of circumstances.” Despite finding the question moot, the Court stated:

We do observe, however, that declaratory statements and rules serve clearly
distinct functions under the scheme of Chapter 120, Although the line between the
two is not always clear, it should be remembered that declaratory statements are
not to be used as a vehicle for the adoption of broad agency policies. Nor should
they be used to provide interpretations of statutes, rules or orders which are
applicable to an entire class of persons. Declaratory statements should only be
granted where the petition has clearly set forth specific facts and circumstances
which show that the question presented relates only to the petitioner and his
particular set of circumstances. Thus, petitions which provide only a cursory
factual recitation or which use broad, undefined terms, such as “vision screening
equipment” and “visual acuity,” should be carefully scrutinized. Similarly,
petitions by associations rather than individuals, shculd be inherently suspect.
When an agency is called upon to issue a declaratory statement in response to a
question whic. is not limited to specific facts and a specific petitioner, and which
would require a response of such a general and consistent nature as to meet the
definition of a rule, the agency should either decline to issue the statement or
comply with the provisions of Section 120.54 governing rulemaking.

Again, the instant Petition involves an individual petitioner, not an association or entire class of

persons. The instant Petition also clearly sets forth specific facts and circumstances showing the
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question is related only to Collier County and its particular set of circumstances, and does not

provide only a cursory factual recitation or use broad, undefined terms. Clearly, the Collier

County Petition is not a shortcut method to avoid a rulemeking by this Commission. See

Professional Land Surveyors, 475 So.2d 939 (Fla. 1st DCA 1985), Mental Health Dist. Bd., 11-B
v. Florida Dep't of Health and Rehabilitative Servs., 425 So0.2d 160 (Fla. 1st DCA 1983);
Department of Admin, v. Harvey, 356 So. 2d 323 (Fla. 1st DCA 1977) and Price Wise Buying
Group v. Nuzum, 343 So.2d 115 (Fla. 1st DCA 1977).

26.  Its many and varied theories notwithstanding, SSU has not met the Agrico

Chemical test of demonstrating a substantial interest justifying intervention in this declaratory
statement proceeding. When all is said and done, it is clear that SSU is not entitled to the some
$230,000 in regulatory assessment fees already collected from its Collier County. This
Commission’s resolution of Collier County’s Petition will allow SSU to remit the regulatory
assessment fees to the appropriate regulatory body without fear of subsequent duplicate demands
on the monies. SSU has no entitlement to the regulatory assessment fees and it has no “injury-in-
fact” basis for being concerned about which agency who collects the fees, so long as SSU is not
liable for an attempted double collection of the fees. To date, SSU has rejected all efforts to
resolve the issue of fees by Collier County's offer to enter into an agreement holding SSU
harmless for this Commission's demand for the fees. SSU has offered no factual allegation that

can plausibly be considered an “injury-in-fact” consistent with the case law defining that term.
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27.  SSU’s assertion that it is entitled to have this Commission regulate all its facilities
in the state is not for resolution here and is no basis for Collier County’s question going
unanswered. Whether or not SSU and this Commission will prevail on the jurisdictional issue is
before the First District Court of Appeal and will be resolved there. The Jurisdictional Order is
the subject of an automatic stay, which stay, after more than a year, has yet to be modified or
vacated. The second prong of the Agrico Chemical test requires the demonstration of a “zone of
interest” by the party seeking intervention. SSU’s concerns regarding the issue of statewide
jurisdiction have no place in this proceeding and, in any event, do not rise to the level of a “zone
of interest” warranting intervention in this proceeding.

WHEREFORE, the Board of County Commissioners of Collier County, Florida,
respectfully requests that the Florida Public Service Commission deny Southern States Utilities,

Inc."s Petition to Intervene in the instant Petition for Declaratory Statement proceeding.

EIE Lo

Michael B. Twomey

Attorney for the Board of Coumy
Commissioners of Collier County, Florida
Post Office Box 5256

Tallahassee, Florida 32314-5256

(904) 421-9530
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and accurate copy of the foregoing has been furnished by
hand delivery or U.S. Mail, postage prepaid, this __17 th__ day of August, 1996 to the following

individual:

Kenneth A. Hoffman, Esquire

Rutledge, Ecenia, Underwood,
Purnell & Hoffman, P.A.

Post Office Box 551

Tallahassee, Florida 32302-0551




STATE OF FLORIDA )
COUNTY OF COLLIER )

On this é?gdny of August, 1996, before me personally appeared D. E. “Bleu”
Wallace, being duly swomn upon his oath, did say:

1. 1, the undersigned Affiant, D. E, “Bleu” Wallace, am the Utility
Regulation Coordinator of the Collier County Office of Utility Regulation and have held
this position since May 28, 1996.

2. This Affidavit is made in support of the Board of County Commissioners
of Collier County's Response in Opposition to Southern States Utilities, Inc.’s (“SSU")
Petition to Intervene in Docket No. 960806-WS filed with the Florida Public Service
Commission for and on behalf of Collier County.

3. All statements of fact herein are based on the personal knowledge of the
undersigned Affiant.

4, Effective on February 27, 1996, pursuant to Section 367.171(1), Florida
Statutes, the Board of County Commissioners of Collier County adopted Collier County
Resolution No. 96-104 to thereby cause Collier County to be excluded (become non-
jurisdictional) from the provisions of Chapter 367, Florida Statues. The effect of this
resolution was subsequently recognized by the Florida Public Service commission in its

Drdcr No. PSC-‘J'&-DSBZ FOF-WS, QMWWW

&l,mjx, lssued on May 3 1996.

5. On February 27, 1996, the Board of County Commissioners of Collier
County adopted Collier County Ordinance No. 96-6, which provides for the
establishment of the Collier County Water and Wastewater Authority (“Authority™), as
well as the general regulatory provisions to be observed. Section 1-12 of the ordinance
provides that all non-exempt water and /or wastewater utilities operating in the
unincorporated areas of Collier County must pay regulatory assessment fees to Collier
County in an amount equal tc 4.5 pcrcr.mt of their gross receipts. A certified copy of
Collier County Ordinance No. 96-6 is attached at Attachment “A".

6. Pursuant to Collier County Ordinance No. 96-6, the County Manager's
Agency has established and manned the Office of Utility Regulation for the purpose of
providing staff support for the Authority and attending to the day-to-day regulatory
functions established in Ordinance No. 96-6. See Organizational Chart at Attachment
“B", showing the structure of the Office of Utility Regulation. The Office of Utility
Regulation, which is now fully operational, consists of a coordinator, two fiscal analysts,




and a secretary. In addition to the salaries and overheads attributed to the Office of
Utility Regulation’s personnel, Collier County provides office space to house the
regulatory personnel, as well as computers, software, furniture and other office .
necessities.

f & The Office of Utility Regulation is now fully operational and is handling
regulatory actions and customer service matters for each of the regulated utilities found in
Collier County, including SSU. SSU is the single largest water and wastewater utility in
Collier County and has some 8,000 customers in the County.

8. Based on SSU’s current rates, projected regulatory fees due from this
utility to Collier County approximates $550,000 annually or about $46,000 per month.
To date, SSU has not paid any regulatory fees to Collier county, which fees are overdue
and owing to Collier County. During the approximately five months that Collier County
has resumed regulatory authority within its County boundaries, SSU has collected from
its customers some $230,000 of regulatory assessment fees, exclusive of interest, which it
has retained for its own purposes and refused to remit to Collier County.

9. SSU"s collection of the regulatory assessment fees and its failure to remit
the same to Collier County has been the subject of discussion of the Authority, \hich
voled unanimously to forward SSU a Notice of Violation on July 22, 1996, regarding its
violation of Collier County Ordinance 96-6.

RTHER AFFIANT SAYETH NOT.
. E. “Bleu” Wallace

4 SUBSCRIBED AND SWORN TO before me, the undersigned Notary Public, this
é day of August, 1996, by D E Btes'tc/asface , who is personally
known to me.

¢ 4 :
Notary Public
AlARAn) K. BArwery

f' "%. mﬁf&"}'ﬂ

EXPIRER AUG B, 1000
Yo i BT e

My Commission expires:




ATTACHMENT “A”




ORDIMANCE MO, 960
AN ORDINAMCE OF THE COUNTY OF COLLIER, FLORIDA, FROVIDING
| REGULATION OF WATER, BULE WATER, AND WASTEWATER

oRATES; INTERIM RATES AMND PROCEDURES; OFFICIAL DATE oOF

an ILITY; BERVICE; UTILITY SERVICE; SERVICE FOR SESALE;
w REG ¥ FEES; APPLICATION FEES; AMNUAL  REPORTING
in REQUIREMENTS; NOTICE OF PUDLIC KEARINGS) COMDUCT OF FUBLIC
i HEARINGS; BOARD APPROVAL OF ORDERS OF THE AUTHORITY; POWERD
o oF Srgn  BOARD; APPLICATION FOR TRAMGFER OF FRANCHIBE
dnm:'ﬂ-l‘:l, FACILITIES OR CONTROL; EXAMIMATION AND TESTING
o or ; APPLICATION FOR ADDITION TO SERVICE AREA;
3" APPLICATION FOR DELETION OF SERVICE TERRITORY; ABANDOWMENT;
ENFORCEMENT AMD PEMALTY PROVISIONS, REVOCATION OF FRAMCHIBE;
EXEMPTION OF COUNTY UTILITY SYSTENS; COMPLIANCE WITH OTHER
APPLICABLE RBGULATIONS; APPELLATE REVIEW; PROVISION FOR THE
POSBIBILITY OF TRANSFER OF REQULATION TO  ANOTHER
GOVERMMENTAL AGENCY; COMFLICT AND SEVERABILITY; INCLUSION

INTO THE CODE OF LAWS AND ORDINANCES; PROVIDIMG AN EFFECTIVE
DATE.

WHEREAS, tha Board of County Commissioners of Colller County,
Florida, has made the following detarainations:

1. section 367.171, Florida Btatutes, suthorizes the Board
of County Commissioners to rescind Public Service Commission
jurisdiction over private wnter and sew r Utilitles in the
unincorporated areas in Collier County and assume power and
jurisdiction to regulate those Utilities.

2. The Board of County Commissioners, pursuant to Bectlon
367.171, Florida Statutes, will ad a Resoclution rescinding
Florida Public Barvice Commission jurlsaiction over private water
and sewer utilities in unincorporated Collier County.

3. The interusts cf the citizens of Colller county will be
better served by Colller County regulating certain private water
and sewer Utilitles.

4. The regulation of water and sever vtilities by Colller
County is hereby declared to be in the public interest, and this
ordinance is in the exerciss of the police power of tha State for
the protection of the public health, safety, and welfare, and tha
provisions of this Ordinance shall be liberally construed for the
accosplishment of such purposes.

5. pursuant to Bection 125.01(t), Florida Statutes, Collier
county is authorized to adopt ordinances and resolutions as
needed to the exercise its powers and suthority.

NOW THEREFORE, IIITM“I‘HIMGPW
COMMISSIONERS OF COLLIER COUNTY, FLORIDA THAT:

SBCTION ONEl TEAT THE POLLOWING ORDIMANCE IS EMACTED:
@BCTION 1-1. TITLE] FROCEEDINGS AFFECTING  SUBSTANTIAL
INTERESTS.

rthis Ordinanca is entitled tha "Collier County Water and
Wastewater Utilities Regulatory Ordinance."® All proceedings
relating to Utilities which are regulated by this Ordinance in
vhich substantial intsrests of a party thereto will or wmay be
determined, shall be conducted in comspliance with the provisions
of this ordinance, Rules of the Board, and Rules of the Collier




County Water and Sewer Authority, all of which shall be construed

in promote just, speedy, and Inexpensive deteimination of sach
ssue.

BECTION 1-2. DEFINITIONS.

For the purposes of this Ordinance the following tarms,
phrases, words, and their derivations shall have the meaning
specified herein. When not inconsistent with the context, words
used in the present tense include the future, words in the plural
include the singular number, and words inm the singular number
include the plural number. The word "shall® is alwvays mandatory
and not merely directory. The word “may® is directory.

A. Authority. The Colller County Water and Wastewater
Authority.

B. Board. The Board of County Cosmissioners of Collier
county, Plorida.

¢. Clerk of the Board. The Clark of the Circult Court
serving as Clerk and accountant to the Board.

p. Bulk water utility. Any person or business entity of
any kind whatsoever, lesses, trustes or recaiver, owning,
operating, managing, or ocontrolling a 6ystem or proposing
construction of a System to provide untreated or treated water to
a Utility, bulk user, or distributor of water for compansation.

E. Combined motice. A notice of any hearing before the
Board which is combined with a notice of hearing before the
huthority.

F. contribution-in-aid-of-construction; CIAC. Any amount
or money, services, and/or propsrty, or any combination thereof,
directly or indirectly received by a Utility at no cost to the
Utility or which have value in excess of the ‘wonsideration given
by the Utility for sames, the excess of which represents a gite,
donation, or contribution to the capital of the Utility and ls
used or planned to be used to offset the acquisition, improvesent
and/or construction costs of the Utility’s property, facilities,
or eguipsent used to provide sarvices to the customers of the
utility. The term CIAC includes paysments to the utility such ac
system capacity charges, main extension charges, plant expansion
fees, customer connsctions charges, and other similar monetary
payments to the utility.

G. te undertaking. The ungualifisd guarantea of a
Utility to pay a refund, with or without interest, may ba
required by the Board.

H. County. Collier County, a political subdivision of the
stata of Florida. "County" may include the Board and thae
Authority unless the context clsarly indicates otherwise.

I. Days. Consecutivs calendar days.
J. ¥PEC means the Florida Public Bervice Commission.

K. Franchiss oesrtifioates (or "Franchise") refers to a
privilege granted by the Board to authorize a Utllity to provide
utility service within the boundaries of a sp=cified geographic
area of areas pursuant to this Ordinance.

L. Governmental Agemcy. This s a broad and inclusive
definition that includes the Government of the United States, the
Btate of Florida, and all districts, units, commiasslons,
asuthorities, ocouncils, comamittees, departments, divislons,
bureaus, boards, sections, or other unit or subdivision or either
or both of them, including the Florida Public Service Comalssion.




H. dross receipts. All revenues received by the Franchises
including miscellaneous revenues, excluéing the following:
interest earned on investsd funds, procesds from resales at
wholesale to other Franchisees of the County that will pay tha
County fees on the retall sales of wsuch down-mtream Utility
service; capacity fees; and connection feas.

H. Invested cost. The actusl legitimate original cost of

¥ in the public service honestly and prudently incurred by

the person first dedicating it to the public service, including

any cost adjustments approved by the Authority, reduced by all

contributions-in-aid-of construction and all other contributed
aspete that have not been adjusted for used and useful.

0. official Date of Filing. Tha date specified by the
Autherity or its Designee pursuant to this Ordinance which
cartifies that the Utility has filed with the County complets
minimum filing regquiresents established by this Ordinance and/or

Rule of the Board of the Authority for the respective applicatlion
or proceeding.’

P. ordarsi

(1) QOrders of the Board. The Board may Issue such
Orders as it deems proper.

(2) Ordars of tha Authority:

(a) FIMAL Order means any order of the Authority
that is a final decision on the issue. The Final Order may be on
satters of procedura and/or decisions on the merits of the
matter.

{b) Preliminary Ordar. Each Preliminary Order of
the Authority is a recommendation to the Board reguesting that
the Board render its declsion on matters over which the Board has
the final authority. Thoue decisions include: issuance or denial
of Franchise Certificates pursuant to Bection 1-4 herein; to
execute Franchise Agreements with new utllities; to approve or
deny Transfers of Franchise Certificates pursuant to Section 1-19
herein; to revoke a Franchisa Certificate pursuant to Bection
1-25 herein, or to authorize the Authority to Institute
11n1!ltiun pursuant to Subsection 1-3 (13) hearein. Such
Preliminary Orders of the Authority are subject to such decisions
thereon as the Board may determine proper, including remand by
the Board back to the Authority and/or to a Hearing Examiner.

(3) Orders of Hearing Examiners. Hearing Examiners may
issues such orders as appropriate in tha proceedings. Frocedural
orders of the Hearing Examiner are not appealable to the
Muthority. The Hearing Evaminer will usually lssue recomsended
Orders to thes Authority for decision thereon by the Authority.
Such decisions of thae Authority shall be final unlesp the Final
decision Authority thereon has been specifically retained by the
Board pursuant to this Ordinanca.

Q. nn-!. Any person or group of sons having an
identifiable interest in the respective ing, including any

individual customar of the affected applicant or Utility.

R. [Parsom. Any individual, corporation, authcrized
reprasentative of any Governmental Agency, any esatate, trust,
partnorship, asscclation, flduclary, and/or all other groups or
combinations thereof, or any othar entity.

B. Presiding oOfficer. Presiding o©Officer m=means the
individual chalrperson presidl over the respective matter, camse
or proceeding, mesting or hearing, to wit: the Chairman of the
Board of Cour y Commissioners, the Chalrman of the Authority; or




the Hearing Offlicer l‘l‘lﬂll‘? mattars then being considered by
the Hearing Examiner. Presid Ofticer includes substitutes for

each of the above at such t that the primary Presliding
gttrt‘?u cannot preside or othervise handle the issue in a timely
ashlon.

T. Rule of the Board. A Ruls aspproved by the Board
pursuant to this Ordinance or by rescolution adopted pursuant to
this Ordinance., Rules of the Board may be not be amended, or
cepealed without one (1) public hearing thereon by the Eocard.
*Rule” always includes tho plural "Rules,™ unless the context
indicates to tha contrary.

U. Service. The readiness and ability on the part of a
Utility to furnish and maintain water and/or sewer service to the
point of delivery for each lot and/or tract, or pursuant to
applicable rules and/or regulations of any applicable
governmental agency having jurisdiction.

V. pubmetering. This means the not-for-profit resale of
water and/or msewer service by a master metered customer of a
Franchisee to individual customers served through that master
meter and which customers occupy residential or commercial units
on property owned or otherwise lawfully controlled by the master
matered customer.

W. System. Utility facilities and property used and usaful
in providing utility service, and upon a finding by the Board may
include a combination of functionally related facilities and

property that are physically connected by lines or other utility
facilitlies.

X. Territory. Tha qoornphlul sarvice area described as
such in a Utility’s Franchise Certificats. Territory may be
refarred to harein and in Rules as “service area," "gervice
areas," or "certificated area."

Y. Test Year. This means the twelve (12} month period
commencing no more than eighteen (18) months prior to the
ofticial Date of Filing of an application. Tha data prasentsd in
any statement concerning a Test Year shall be limited to actual
income and expenses, without adjustment or alteration, as
determined on an accrual basis during the subject time period.

£. Dtilicy. Person or business entity, lesses, trustes
and/or receiver, owning, operating, managing, or controlling a
System, or proposing construction of a System, ho or which is
providing or proposes to provide potable water and/or non-potable
water, or bulk water, and/or sewer service, or any combination
therecf, within any unincorporated area of thes County to the
public for compensation, but excluding only the following:

1. rty used sclely or pﬂm:gauy in the business
of bottling, selling, distributing or furnishing bottled water or
portable treatment facilities; or

F Systems owned, operated, panaged, or controlled by
a Governmantal Agencyj or

3. Manufacturers providing such utility service solely
in connectlion with their own manufacturing operations; or

4. Each public leodgl sstablishment providing such
utility service solely in comnection with lodging service to lts
guests; or

5, Each landlord or Homeowners’ Assoclation providing
utllltI service to thelr own tenants or unit owners without
specific compensation for any such utlility service; or




6. Each water system and/or sewer system which has a
rated capacity (at maximum day eystem peak) of less than 2,000
gallons per day per utllity service; or

7. Any OUtility which derivea less than fifty percent
(50%) of its revenues from unincorporated areas of the County
with the balance derived from the incorporated area. Any Utllity
which derives fifty parcent (50%) or more of its revenues from
the unincorporated areas of the County shall be subject to the
provisions of this Ordinance as they relate to only the rates,

fees, and charges charged by the Utility in its unincorporated
area(s); or

8. Any utility system that is then serving less than
one hundred (100) customars with water and/or sewer service. For
the purpose of this subparagraph, a “customer" is not each
individual served. Each residence, a t unit, condominium
unit, office or other unit of a bullding or structure, each
mobile home, each recreational vehicle, etc., 1s one (1)

customer. A duplex is two (2) customers; a triplex is three (1)
customers, atoc.

9. Systems wsolely for tenants or occupants of:
overnmental bulldings, religious, educatlional or cultural
nstitutions or facilities, or for recreational, sclentific or
institutional facilities.

10. Bystems not owned by a Franchisee that ars downline
from tha Franchisee's master meter and are operated and
submetered by a master wetered customer of the Franchisea for
resale to individual residential or commercial consumors

occupying property owned or otherwise lawfully controlled by that
paster matered customer.

AA. W¥astewater. Means “sewage,” or "“sewerage,” means a
combination of the liguid and water-carried pollutants froz a
residence, commercial building, industrial plant, or institution,
together with any groundwater, surface runoff, or leachata that
may be prasaent.

BB. Wastewater systsm, Means or fgewer," "sewar system," or
"gewerage system" means any and all plant, system, faclility or
property, and additions, extensions and improvements thereto at
any future time constructed to acquire as part thereof, useful or
necessary or then having capacity for future use in connection
with the collection, treatment, purification and disposal of
sewage of any nature, originating from any sourca, and without
limiting the generality of the foregoing, includes treatsent
plants, pumsping stations, lift stations, valves, forca malns,
intercepting sewers, laterals, pressure lines, mains, and all
necessary a enances and eguipment; alsc includes all
vastowvater mains and laterals for the reception and collection of
sewage from premises connected therewith; also includes all real
and personal property and any Interest therein, rights,
easements, and franchises of any nature relating to any such
system and necessary or convenient for the operation thereof.

cC. “mng“-. Means any and all plant, system, facility
or property, additions, extensions and improvements thereto
at then future times, constructed or asoquired as part thereol,
usaful or hecessary or having the then present capacity for
future use in connection with the development of sourcas,
treatment or purification and distribution of water, and, without
limitd the genarality of the foregoing, includes dams,
resarvoirs, storage tanks, lines, valvas, pumping stations,
laterals and plpes for the purposs of ca ing watear to the
premises connected with such syste=mj also includes all real and
parsonal property and any interest or rights therein, esasements,
and Franchises of any nature whatsoaver ralating to any such
system and necessary or convenient for the operation thereof.
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GBECTION 1-3. COLLIER COUNTY WATER AND WASTEWATER AUTHORITY)
POMERB AMD DUTIES.

A. The Collier County Water and Wastewater Authority (the
"puthority”) is hereby established. Authority shall have the
Final Decision on all issues authorized by this Ordinance unless
it im clear that such final decision resides with the Board. The
Authority, upon reaguest or upon its own motlien, has the followlng
powers and duties pursuant to Ordinance:

1. To issus a Prelimina Order to lssus (grant),
issue with modifications and/or additional conditions as
modified, or deny a Franchise Certificate;

2. To issue a Preliminary Order to revoke a Franchise
Certificata.

3. To issue a Freliminary Order to amend the County's
Annual Franchise Fee.

4. To issue a Preliminary Order to =uthoiize the
transfer of a Franchise Certificata.

S, To {ssue a Preliminary Order to institute
litigation.

6. To issus a Final Order to fix rates that are just,
reasonable, compansatory, and not unfairly discriminatory;

7. To issue a Final Order approving, modifying, or
denying any tariff, or other rule or regulation proposed to be
established by or on behalf of an applicant or Utility;

8. To by Final Order establish and from time-to-time
amend a uniform system and classification of accounts for all
regulated Utilities which, among other things, shall establish
adegquate, fair and reasonable depreciation rates and charges.

9. By Final Order to require regular or emergency
reports from a Utility, including, but not limited to, financial
reports, as the Authority deems necessary. If the Authority
finds a financisl report to be incomplete, incorrect, or
inconsistent with the uniform system and classification of
accounts, the Authority may require a new report or supplemental
report, either of which the Authority may for good cause require
to be certified an independent certified public account
licensned under Florida Statuta;

10. To issue a Final Order to compel repairs,
{mprovemsnts, additions, and/or extensions to any Utility’s
facility, and/or to r.quin the construction of a new facility if
deemod reasonably necessary to provide adequate and proper
service to any person entitled to such service, or if reasonably
necessary to provide any prescribed quality of service; except
that no Utility shall be required either to extend its utility
service outsida the service territory described in its Franchise
Certificate, or to make additions to its plant or equipment to
gerve outsida such service territory unless the Authority first
finds that the Utility 4is financially able to =make such
additional investment without impairing its capacity to sarve its
then existing customers and other future customers who have
vested rights to the respective utility service;

11. To issue a Final Order to compel intarconnections
of sarvice or facilities betwesen Utlilities, and to approve any
plant capacity charges, or wholesals service charges, or rates
related to either, provided the Authority first finds that tho
Utilicy is timn:rially able to make such additional investmant
without impairing its ebility or capacity to serva its existing
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customers and future customers who have a vested right to such
Utility service; ;

12. In wmatters that are not covered by provisions
that require Preliminary Orders, to make recommendations to the
Board Executive Summary regarding any matter pertaining to the
reguletion of Utilities deemed by the AMuthority to be necessary
or convenient to carry out this Ordlnance or Rule of the Board;

13. With respect to the conduct of {ts hearings
pursuant to this Ordinanca:

a. Te adopt rules for the conduct of Its
hearings; and

b, To take testimony under ocath;

14. To issue a Final Order to require the filing of
reports and/or other information and data by a Utility andjor its
affiliated coppanies, including its parent company regarding
transactions or allocations of common costs among the Utility and
such affiliated companies; the Authority may also require such
reports or other data n-unuti to ensure chat the Utility's rate
payers do not subsidize non-utility activities;

15, To request that the Board or County Administrator
provide Hearing Examiners andj/or consulting services and/or other
personnael, or departments cf the County government to perform
work, includi complling factual data and/or Information
reasonably required by the Authority or the Board for the proper
performance of dutles or functions under this Ordinance;

16. To enter on any property used by any utility at any
reasonable time, and to set up and use thereon all necessary
equipment to make Iinvestigations, inspectiocns, examinations
and/or tests for the exercising of any power under this Ordinance
after reasonable attempts to give notice of aname to the Utility;
the Utility has the right to be represented at the making of such
investigations, inspections, examinations and/or tests;

17. To hold any person who, or utility which, fails teo
cbey any legal Order, mandate, decree or instruction issued by
tha Authority or hearing nmimr during any proceeding by the
Authority, in contempt of the Authority; each day of violation of
any legal order, mandate, decree or instruction issued by the
Authority may be deemed to constitute a separate act of contempt.

18. Bubject to prior approval of the Board on a
case-by-casae basis upon Executive Summary request from the
Authority, the Authority may take actions, including seeking
injunctive relief, to effectuate any provision of this Ordinance;

19, To otherwise do all things necessary or convenient
to the full and complets exsrcise of its jurisdiction andjor
duties under this Ordinance except issus Final Orders in matters
whara the final decislons therecf have, by this Ordinance, been
reserved to the Board.

B. mq.m:rm:_m_mm:mi The Board sha:l
employ sn Executive Director of tha Authority. Tha Executive

Director may be a full-time or part-time employea of tha County
and shall ba responsible for all adainistrative matters relating
to the Authority. The Executive Director has final decision on
many matters as specified in this Ordinance andfor Rules of the
Board. The Authority may delegate additional powers to the
Executive Director by adoption of Rules of the Authority provided

such delegation does not viclate this Ordinance and/or Rule of
the Board.




C. Tha Executive Director or his/her designes may enter on
any property used by any Utility at any reasonable time, and to
set ur and use thereon all necessary equipment %Yto make
investigations, inspections, examinations andf/or tests for the
exercising of any power under this Ordinance after reascnable
attempts to give notice to tha Utility; the Utility has tha right
to be represented at the making of such Iinvestigations,
inspections, examinations and/or tests.

D. Forms. The Authority, without further approval by the
Board, may prescribe and amend forms for use by Utilities in

:nnﬂiunca with any provielon of this Ordinance or Rule of the
oard.

E. |Mambers of the Authority. The Authority shall consist
of five (5) members appointed by the Board. Three (J) membars
shall ba technicsl members, and two (2) members shall be lay
members. The Board, collectively, shall appoint all members.
Mora than one (1) member may be appointed from the sama area of

axpartise. Ho Board member has any Individual power of
appointment.

1. Each technical member shall be appointed based on
individual expertise in one (1) or more of the following areas:

(1) Engineering: with experience in water and
sever asystems;

(11) Finance, accounting, rate-making, and/or
utility regulation; or

(Li1) Business adainistration.

2. The lay membars shall be appointed on the basis of
individual civic pride, integrity, and experience in any area of
relevant utility service and management, rate making, utility
regulation, or other endeavors considered by the Board toc be
beneficial to the proper functioning of the Authority. Lay

mesbars may be appointed from the same areas of expertise as
technical membars.

3. Mo member of the Authority shall, directly or
indirectly, be esployed by, be connected with, or have any
financial 1numt in, or serve as an agent or representative of,
any Utility then regulated by this Ordinance. Members of the
Authority shall be subject to financial disclosure as raquired by
Florida Statutes, currently Section 112.3145. A member of the
Authority may not serve more than eight (8) consecutive years
except if an individual is appointed Iinitially to less than a
four (4) year term that individual n{ sarve two (2) full four
(4) ar terms in addition to the inltial , for a maximum
continuous term of up to eleven (11) years. Members shall hold
office until their successors have beesn duly qualified and
appointed. No member shall acce any gratuity or other
compensation of any kind from a Utility, any Ucilicy loyea,
agent, or othar representativa, The Board may appoint an
alternate member of the Authority who will take his/her voting
seat only during times of absence of a regular member of the
Authority.

4. Members of tha Authority shall bs reimbursed for
their necessary expenses inocurred in the performance of their
official duties, as shall be deterained and approved by tha
County Administrator.

8. The initial term of office shall be one (1) year
for ons (1) member, two (2) years for one (1) member, three (3J)
years for two (2) members, and four (4) years for the remaining
member, with appointments or reappointments thereafter, whenever
possible, to be for a term of four (4) years for each member.




Tha Commission shall determins which membars shall be appointed

for which year terms. Before entering upon the dutles of office,
each member shall file written acceptance of that sppolntment a;d
take and subsoribs to a wrltten ocath of office, which shall be

filed in the Office of the Clerk to the Board.

6. A membar of ths Authority may bs removed from
office with or without cause by a vote of three (1) or more
mambers of the Board, Whensver a member of the Authority shall
fail to attend three (3) consecutive meetings without having been
sxcused by the Chairman of the Authority, the Authority Chairman
shall promptly certify in writl such absences to the Board.
Upon such certification the defaulting member may be removed by
the Board, If removed, the Board shall 111 that vacancy by
further appointment to that seat.

7. The members of thes Authority shall select a
Chairman, a Vice-Chalrman, and such other officer(s) as deemed
desirable by the Authority. Each officer should gensrally be
appointed t.m term of at least one (1) year. Each officer may
be reappointed-to his/her same office, but no member shall serve
in the same office for more than thres (3) conascutive years and
no member may bea appointed to an office that extends beyond
his/her then remaining appointment to the Authority by the Board.

¥. Minutes of each Authori meating shall be kept and
prepared under the general supervision and direction of the Clerk
or designee of the Clerk to the Board. Such minutes shall be
kept on file by the Authority.

G. The Authority shall mest as often as nscassary, but
generally not less often than once each month, to discharge its
duties pursuant to this Ordinance. Three (J) wmembers present
constitute a guorum. The affirmative vote of three (3) members
is required to take any action except to cancel or continue a
meeting that has no guorum.

H. Subject to the County’s budget, tha County Mainistrator
will provide clerical and public record recording assistance to
the Authority.

BECTION 1-4. INSUANCE OF FRANCHNISE CERTIFICATES)
CERTIPICATES OF EXEMPTION.

only the Board may issue a Franchise Certificate to any
Utility. The Authority has Final Order Authority over granting
exempticns fro= regulation.

A

Each Utility holding a Certificate from the Florida Public
Service Commission (FPSC) on the sffective date of the Board’s
Resolution rescinding the jurisdiction of the FPSC over tha
Utility shall receive a Franchise Certificate for all servics
areas for which that Utility then held such a Certificate(s) froa
the FPSC, provided such Utild applies for each Franchise
certificate by filing an application for same with the Authority
within one hundred twenty (120) days of the affective data of
this Ordinance. The application for such a Franchise from the
County shall include:

1. A map of Iits existing Systam with planned
axtensions, if any, and & lagal description of all area(s) fav
which the then effective FPSC Cartificats was issued;

2. A certified copy of all orders issued by the FPSC
granting the FPSC Cartificate to that veility;

3. FPSC tariffs listing ell FPSC arprmnd rates and
then in effect, all of which will remain in effect until
modified as approved by the Authority;




4. A copy of all FPSC approved operating regulaticns
and procedures of tha Utility then in effect, all of which shall

resain in effect until modified ae approved by the Authority;

5. Tha then current FPSC approved rats bass of tha
vtility, which shall continue to be the rate base of the Utllity
until modirication thereof is approved by the Authority; and

6. Such other minimum filing requirements as may be
required by Rule of the Board.

B. Within sixty (60) days of a Utility’s submission of an
application pursuant to subsection (a) above, the Authority shall
render & decision whether such application is complets and
theresupon set the Officlial Date of filing.

c. If the Authority finds that the application ls deficient
tor fallure to satisfy all filing requiresents, the Authority
shall return the application to the Utility for revisions. Tha
Utility shall have thirty (30) days to revisse and resubmit such
application to the Autherity, which shall have twenty (20) days
to review the revised application. Thease time pericds may be
summarily extended by the Executive Director of the Authority for
good causae.

D. At such time as the Authority determines the Utility‘s
application satisfies all requirements of subsection (A) above,
the Authority shall issue a Preliminary Order within thirty (30)
days of the Official Date of Filing to recommend that the Board
issue one (1) or more Franchise Certificates %o the Utility.

E. Within thirty (30) days of the Issuance of the
Authority’s Preliminary Order, the Board, without a public
hearing, may issus its Order on the application, which may lssue
Franchise Certificate(s) to the Utility.

F. After one hundred and eighty days (180} from the
effective date of this Ordinance, unless sxtended Final Order
of the Authority, it shall be unlawful for any Utility under the
regulation jurisdiction of this Ordinance to provide any Utility
service within the uninc rated area of the County without
elther & Franchise Certificate having been granted to that
utility by the Board, or based upon an active application to
acquire a Pranchise Certificate for the respective service then
pending before tha County.

G. HNew Utility, For the purposes of this Ordinance, "New
Utility® means any Utility applying for a Franchise from the
County except pursuant to subsection A., abova, “Grandfathering.®

1. ©One hundred and twenty (130) days after the
effective date of this Ordinanch, no person shall build, install,
saintain, operats, or continue to operate any Utility, including
Bulk Water Utility, in any unincorporated area of the County
unless the Board has granted that Utility a Pranchise Certificate
for that service, or unless the Utility, upon application for
sdme, has been formally determined by the Authority as being
exempt from regulation under this Ordinance.

2. Each applicant for issuance of a Franchise
certificate for a New Utility shall:

a. Provide information reguired by Rule of tha
Board and/or the Authority which may include a datailed inquiry
into the abllity of the applicant to provide service, the planned
service territory, all facilities involved, the need for service
in the planned service territory involved, and the existence or
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nonaxistence of that utlility service from other sources within

;ultby geographical proximity to the service territory applied
or;

b. File with the Authority schedules showing all
proposed rates, fees, classifications and charges for service of
every kind to be furnished by it; alsc all rules, regulations,
and written contracts relating theresto;

c. Submit an affidavit that the applicant has
caused notice of its intention to file an application for the New
Franchise, which notice must be delivered by mall or cother actual
delivery to the Authority, and to such other persons and in such
other manner as may be prescribed by Rule of tha Board. Such
notice shall be given at least twanty (20) days prior to the
f£iling of such application;

d. If reguired by tha Executive Director of the
Authority, or by the Authority, file a certified copy of Itas
certificate of incorporation, Aif any; an audited Financial
Statemant; an’ inventory of assats; and other information such
that the Authority can determine vhather or not the applicant is
qualified to be issued a Franchise Certificate by the Board. The
Board may require the applicant to post a bond, satlsfactory to
the Board in form and surstlies, to guarantee complliance with any
conditions imposed by tha Board for issuance of the Franchise(s);

e. The application shall be signed by the person
who will be the holder of the Franchise.

3. Review the Contents of each application for
Franchise Certificates:

a. The Authority may issue a Preliminary Order
a ving a FPranchise Certificate in whole or In part, with or
without modifications, or deny any Franchise Certificate. HNo
Utility shall be granted greater authority than that requasted in
the application and any amendments thereto. The Authority shall
not issue a Preliminary Order to grant a Franchise Certificate
for a prarnn-u Bystem or for the extension of an existing System
which will ba in competition with, or a duplication of, any other
System or portion of a stem, unless it first determines that
such other System or porticn thereof is not adequate to meet the
reasonablea nesds of the service area and all other service
commitments, if any, outside of the service area, or that the
System is unable to, or that its rincipals refuse to or have
neglected to, provide adaquate utlility services.

b. If the Authority does not receive written
objection to such an application within twenty (20) days
following the Official Date of Filing of the appllication, tha
Authority may issue a Preliminary Order on the application
without a public hearing thereon.

[ 8 1f, within twenty (20) days following tha
official Date of FPiling of such an application, the Authority
receives from a Utility, or from any consumer that would be
substantially affected by the requested certification, a written
objection requesting a public hearing, the Authority may conduct
a public hearing, gensrally within twenty (20) days from mctual
receipt of the written objection, unlass the hearing is extended
by the Authority or its Executive Director.

d. A public hearing held pursuant to subsaction
3. ¢., above, shall result in a Preliminary Order issued by the
Authority. Within sixty (60) days of the issuance of wsuch
Preliminary Order, the Board should review the matter and =may
hear legal arguments concerning the Authority’s Preliminary
Order. Based upon such raview and any such legal arguments
presented, the Board may confirm, confirm as modified by the
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Board, deny the Authority’s FPreliminary Order, or re=mand the

matter back to the Authority or to a Hearing Examiner, or
octherviss deal with the matter.

.. The Board may deny the nmlutlm or require
amendment to any Certificats on tha ground t the such service
will vioclate the established local comprehensive plan developed
by the County pursusnt to Florida Statutes, currently Section
163.3161, and following sections.

£f. In reviewing the application, the Authority
shall consider the following:

(1) The applicant’s & ant abllity to have
or acquire sufficlent resources to bulld, Install and operate vrie
proposed Utility;

{11) The apparent ability of the applicant to
provide the p sed servica(s) to the territo with tha
proposed facilities {nvolved, tha need for service In the
territory involved, and the existence or nonexistence of such
utility service from other sources within geographical proximity
to the territory for which the Utility has applied; and

(114) Whethar the application conflicts
with the cCounty’s local comprehsnsive plan, Including all
relevant capital lmprovement programs adopted by the Board.

g. Each Franchiss Certificate applied for, except
thosa described in subsection A above, shall specify and
acknowledge that:

(i) Buch terms and conditions as may be

desmed necessary by the Board to protect the public health,
safety or welfarej

(1i) Whether the Franchise is for a water
system, sewer system, or bulk water Utility, or applicable
combination thereof;

(1i1) The territory to be served by the
utility. The Pranchise Certificate for a Bulk Water Utility may
include all or part of an area coverad by the Franchise of a
another Utility. Subject to economic feasiblility, the Utility
must serve its entire certificated area(s);

{iv) That the Franchise Certificate is not any
impsdimant to sogquisition of the Utility or any part thereof by
the County and/or any other Governmental Agency, by purchase,
condemnation, or otherwise;

{v) That the County has full power and
authority to grant a license or FPranchise to any other person or
entity to construct, maintain, repair, cperate, and remove lines
for the transmlssion of water, wastewater, gas, power,
television, telephone, andfor any other public utilities
whatsoever, under, on, over, across, through, snd/or along every
public road, pu.hl{n hfghny, other public right-of-way, or public
utility easemant for the respective uses acquired by the County,

any other Governmant Agency, by ase, gift, devise,
dedication, prescription, or by any othar means;

{vi) That the Utility eshall prevent the
creation of and shall not allow or suffer to continue any
obatructions or any other conditions which are or =may become
physically dangerous to any member of the general public;

{vil) That the Utility shall repalr any

and all damage and/or injury to public and private streets,
roads, highways, and all other tangible property caused by reason
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of thas exercise of any privileges granted in the Franchise and,
at no direct or indirect cost to the County or other Governmental
Agancy, shall promptly repair all such damage or injury to all
public streets, roads, hilghways, and other tanglble property,
restoring each to the conditions at least equal to the conditions
that existed immediately prior to the infliction of such physical
damage or Injury by or on behalf of the Utility;

{viii) That the Utility shall indemnify and
hold harmless the County, the Board and its members, the
Authority and its Executive Director, and all employees and
menters all of the above, from any claims, sults, and damages
that nay result, directly or indirectly, from any exsrcise of (or
failure to exercise) any rights, privilege(s) and/or licenses
granted or authorized by the Franchise Certificate;

{ix) That in the event of widening, repairing,
relocating, or reconstructing, of any public street, public rocad
or public right-of-way, the Utility shall, at no cost to the
County or any other Governmental Agency, relocate as needed all
utility lines and other tangible property of that Utllity;

(x) That the issuance of the Franchise
Certificate shall not entitle the Franchisee to any consideration
and shall not otherwise prevent, bar, or hindar the County and/er
any othar Governmental ency from closing, abandoning,
relocating, vacating, discontinuing, improving, or reconstructing
any publiec street, road, or other right-of-way or sasenant,
except those that are privata;

(xi) That the Utility shall comply with all
then applicable rules, regulations, and standards pertaining to
such Utility from all Governmental Agencies having jurisdiction;

(xil) That the Utility shall alvays
maintain and Xkeep all improvements in good repair and, and
subject to economic feasibility of the Utility, shall rovide all
Franchised Utility services within a reasonable time to all
persons requesting such service to be provided within the
certificated territory)

(xiii) That 4if the Authority determines
that it is appropriate to install fire hydrants for the purpose
of combating fires, the County has the right and privilege of
doing so, and may order the Utility to make such connections and
charge to its custcmers, pro rata, for labor and materials used
in the installation of said fire hydrants and other a nces
necessary for furnishing water from the respactive distrlbution
system to sald fire hydrants; in such cases the charge to the
vtility’s customers shall ba the Utility's actual cost for making
the connections, together with a fair return on the Utility's
investment thereln;

(xiv) That the Franchise Certificata shall
not be deemed to constitute a County requirement that any
landowner use tha Utility‘s water, nor shall this Ordinance be
construed to constitute a Collier County imposed prohibition
against any landowner using well water for consumption,
irrigation, recreation and/or yard maintenance;

(xv) That Franchise Certificate issued by the
county shall have no monstary or other valua in the context of
ths County and/or any other Governmental Agancy seesking to
acquire the Utility or any part thereof;

(xvi) That the Franchise Certificates shall
not be deemed to prohibit or restrict construction, operation
and/or malintenance of any utility outsida of the franchised
service tarritory by the County or by any Governmental Agency;
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(xvil) ha term of the Franchise, which

shall not exceed thirty (. ) years; also any provisions for
reneval thereof;

(xviii) Provisions for purchase of tha
Utility by the County on such terms and conditions as the Board*

shall determine to be proper to best serve tha public health,
safety and/or welfare;

(xix) Provisions for revocation of the
Franchise Certificate in the event of any violatlon of its terms,
or of violation of this oOrdinanca, andfor any other logically
related County ocrdinance, or Rule of the Doard;

{xx) Provisions for the reasonable time within
which the utility service granted in the Franchise shall ba mades
available to ths customers of the utility, including a schedule
of estimated dates by which each utility service will be provided
to customers; and that if no such service is provided within the
time prescribgd, that the Franchise shall be automatically woid
unless the Authority extends that time for good cause shown
provided that an application for such an extension of time ls
made before expiration of the "no actual utility service® time
prescribed in the Franchise. The grant of a time extension will
regquire additional conditions that the Authority deess

appropriate to assure the provision of adequate service within an
additional reasonable tima;

{xxl) Buch modifications of any provislons
authorized under the preceding paragraphs as may be necessary;

(xxil) That the system shall be approved by
all appropriate Governmental Agencies as to design, construction,
operation, capacity, maintenance, expansion, and othervise;

(xeill) That the Franchise may be amended at
any time upon mutual consent of the parties thereto; and

(xxiv) Additional provisions as are
required from time-to-time by Rule of the Board.

(xxv) mxrnmm: A Franchise for
a Bulk Water Utility may provide that the mervice area may

include all or part of a service area of a County Franchised
water Utility provided all provision of water in bulk within that
overlapping service area shall be only to that other Utility;

h. Claims of Exemption from Regulation. Each
person who or entity that claime an exemption from regulation

(nonjurisdictional finding) by the County through application of
any ona or more of subparagraphs of subsection 1-2 (1),
(definition of "Utility"), must flle with the Authority an
affidavit sworn to upon personal knowledge and wsigned by the
affiant, who must be an authorized represantative of the
applicant. The affidavit must contain the name of tha Utility,
its leatea wstreet and ulunT address, and sufficient
information describing the 0Utility system upon which a
determination as to the applicant’s ssserted exempt status can ba
ascertained by the Authority, plus cltation to tha spacific
subparagraph of subsection 1-2 (=) above, upon whicih tha
assarted sxsmption is based. Buch a hul:lon for declaration of
exsmption may ba granted by Final Order of the Authority without
any public hearing therson, but if a ocomplaint is filed by any

or entity with standing, the Authority may hold a 1ic
m:q to cons and decida the merits of the application by
Final Order. Thesa minimum filing reguirements for an examption
do not apply to any Governmental Agancy; any Governmental Agency
may obtain a Declaration of its claimed exemption by letter
request to the Authority.
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BECTION 1-8. REGULATION OF SMALL OUTILITIES.

A. Any Utility that, in the respective last fiscal year,
has actual snnual receipts of less than §75,000 from gross
revenues from water sales, or less than $75,000 from gross
revenues from sales of sewer saervice, or $1%0,000 in gross
revenues from sales of both utility services, is referred to in
this Ordinance as a "small utility.” gmall Utilities are

exenpted from some requirements of this Ordinance as
Rule of the Board. specified by

B. to tha sxtent otharwiss specified in the Board’s
Rules, each Bmall Utility shall be regulated in accordance with
all provisions applicable to other Utilities as provided in this
Ordinance and/or Rules of the Board.

€. Except to the extant otherwise specified by the Board’s
Rules, wsupplemental Rules of the Board will apply to each
Emall Utility.

SECTION 1-6. RATES.

A. As used in this Ordinance, unless in the context a
different intent is clear, “"Rates” alwvays includes all “rates,*
"fees" and/or "charges®™ without distinction, and which includes
all rates, fees and/or charges that are charged or =re planned by
the Utility to be charged by the Utility to any of its custosers
or prospective customers, including service availabllity charges
and connection charges. Each Utility shall charge, collect,
demand, or receive, directly or indirectly, only those rates,
fees, and charges that have been approved Lty an Order of the
.luthnritI for the respective class of service. Within each
application for a rate increass the Utility msust submit an
affirmation under oath by an authorized offic~~ of the Utility
that the figures and calculations upon which the change in rates
is based is accurate and that the change will not cause the
applicant to exceed its last authorized rate of return. For a
test year and tha pro forma tost year, The Utility must affirm
under cath that the Utility is not and will not earn in excess of
its last authorized rate of return by utilizing: (a) a schedule
of rate basa commencing with thes last authorized rate base and
utilizing Authority approved depreciation and amortization lives;
{(b) a schedule of revenues using the last authorized revenuess as
the starting point; (¢} a schedule of expenses using the last
authorized expenses as a starting point; and (d), a calculated
sarned rate base of return based on provisions (a), (b), and (g},
herein. Upon a Final Rate Order for a rate ing affecting
rate base, the utility shall, within the Utility‘s then current
fiscal year, adjust its books as necessary to reflect ths outcome
of that procesding. The Utility shall notify thes Executive
Director of tha Authority that required adjustments have been

completed to its books in accord with the Authority’s final rate
order.

B. Limited Procesdings.

1. Proceedings pursuant to Section 1-‘{:} through (F),
above, (PSC approved rate tariffs for existing Utilities), and in
subsection (F), below, (New Class of Service), and in subsection
(I) below, (Rate Index), and in subsection (J), below,
(Pass-throughs), and =most othar procesedings hereunder are
relatively sumsary procesdings that have relatively limited
minisus filing reguirements. Limited proceedings ere for the
Authority to oconsider and asct upon any matter within the
jurisdiction of the Authority under this Ordlnance, including any
matter the resolution of which requires the utility to adjust its
rates, sxcept full rate cases and staff assisted rate cases.
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2. Ineligibllity for a 1limited procesdi does t
pravent a gqualifying utility from seaeki a nhur;: in r-:::
pursuant to a full rate case or & staff assisted rate case.

3, Hotice of _mnf_m_um
Following approval the Executive Director of the Authority,

or the Authority, ut Ht{ may be required to provide notice te
its customers of its limited procsading application. Motice of
the Final Hearing will be required if thas est is to increase
any rate or add a new class of servica. Motice may be walved by
the Authority {f the Utility’s request is only to acquire

parmission to {mplement a requirement of applicable state or
federal law or regulation.

4.
requirsments. Refer to the Rules of the Board.

5. x.wmm.rmnw For a Utllity
with annual gross receipts from service within the County in

axcess of §75p,000, a requested rate increass through a limited
proceeding shall not include a pro forma revenus reguirement in
axcess of one hundred and ten nt (110)) of the test year
revenue reguiremant. For a Utility with annual gross revenues
from within the County of less than $750,000, the requested rate

increass by means of a limited proceeding shall not exceed
$75,000,

6. If, within fifteen (15) months after the approval
of tha limited proceeding, the Authority finds that the Utlllty
excesded the range of its last authorized rate of return after an
adjustment in rates, as authorized by this subsection, the
Authority may order tha Utility to refund, with interest, the
differenca to tha rate payers and to adjust its rates
accordingly. This provision shall not ba corstrued to require a

bond or corporate undertaking not otherwise required by the
Authority.

c. A written application for any regulated rate, fea or
charge or change, or any charge to any of the same shall bes
submitted to the Authority along with the full applicable
application fee and applicable minimum filing requirements as
then required by Rules of the Board.

D. Each Utility’s then current rates, fees, charges, and
custoper sarvice policies must be contained in tariff shsets
approved by the Authority and filed with the Authority.

E. A Utility may only collect those regulated rates, fees,
and charges that have been authorized by the Authority pursuant
to this Ordinance by Order of the Authority for the particular
class of service involved. WMo change in any rate schedule may be
made without prier Authority approval.

F. nmrn_anlu_chn_nl_llma If the Utility
desires to implemeant a nev class of service not previously

approved by the Authority, the Utility may provide to its
customars that new class of service. The rates, fess, andfor
charges for eame wmust be Jjust, reasonable, reasonably

tnr{, and not unduly discriminatory based upon tha costs
to the Utility to provide each nev class of service. A schedule
of such new rates, fees, and/or charges as fixed by the Utility
shall ba filed with the Authority at least fourteen (14) days
before any such new class of service is furnished by tha Utility.
The Authority will sumsarily approve such rates, fees, and
charges as applied for unless the Authority receives an objection
thereto from any interested person, in which event tha Authority
say hold a public hearing thereon. The minimum filing
reguirementa for a nev class of service siall be the same as for
ratea indexing.

=-16=




G. Qriginal Cost Rate Base.

1. Except as to the rate bases that were established
by the FPEC and were in effect at the time of granting the
initial Franchise by thea Board to sach then sxisting Utility, the
Mithority may determine the rate base for each Jtility, which
rate base shall be used for rate-making purposes. The rate base
consists of the actual legitimate original cost of property used
and useful in the public service honestly and prudently incurred
by the person first dedicating it to public service, less
accrued depreciation, and less CIAC and othar contributed asssts,
net of amortization, plus allowance for required cash working
capital, but shall mnot include any wvalue for goodwill or
going-concern value, Bach Utility’s rate base shall be retired

by accusulated daferral and unamortized income taxes and
investment tax credits.

2. The Authority shall consider the investment of the
utility in land acquired or facilities constructed or to be
constructed in the public interest within s reasonable time into
the future, and unless extended by the Authority, not to excesd
twenty-four (24) months from the end of the historical test
pariod used to set those rates, and provided ths Utility
demonstrates its commitment and ability to provide, complete, and
bring those facilities on line within prescribed time pariocd.

3. In establishing initial rates for a Utility, the
Authority may prozm the financial and operational data
submitted by the Utility toc a point in time when the utility le
expected to be providing utility eervice at a reasonable
capacity.

4. The Ahuthority, in fixi rates, nay determine the
prudent cost of providing service during the perind of tima the
rate(s) will be in effect following the entry of a Final order of
the Authority relating to the rate request from the Utility, and
may use such costs to determine the revanus requiraments that
will allow the utility to earn a fair over-all rate of return on
ite rate base.

H. contributionn-in-Ald-of-Constructioni (CIAC).

1. The Utility shall not include any CIAC in its rate
base during any rate procesding and no accumulated depreciation
on any CIAC shall be used to reduce rate bass. Howaver,
depreciation expenses on CIAC may be accounted for by the Utility
as an operating expense of providing utllity service. The
Utility can charge fair and reasonable sums for such depraciation
expenses, but if it does so, the Utility shall nutulry deposit
all such sums into a depreciation reserve account, whereby It
shall become cash CIAC. Cash CIAC shall ba expended only as
specified below in subparagraph (2).

2. M;Lm:..rtn_k_xfﬂlnﬂld_luﬂl_hu
Except to the extent reflected in the UL lity’s rates, fees; or

charges resulting from od deductions for reasonable
depreciation on CIAC, no Utility may collect any sua from any
custoser based upon any CIAC. If such sums wvara collected while
the Utility was under the jurisdiction of the FPSC and the total
on hand exceeds §5,000, all such sums shall be deposited by the
ptility inte a fully funded, intarest bearing CIAC resarve
acoount established with a local financial institutisn. Such
funds in that ressrve account, including all interest accruing
thereon, may be used by the Utility without specific Authority
approval on y for tha following purposes: for replaci CIAC
retired from saervice at ths end of iltes useful lit-‘; also to
finance improvements to CIAC asssts nscessitated by advances in
technology or governsent regulation) also to finance ralocation
of CIAC necessitated by factors beyond the control of the
Utility; also to pay the proportionate share of Iincome tax
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actually owed bv the Utllity attributable to the revenus
represented by those funds deposited in sald CIAC reserve
account., All property replaced, constructed, or
relocated with funds withdrawn from the sald CIAC resarve account
shall thereafter be classified as CIAC to tha full sxtant of such
expenditures. "Replaced” in this context means tha construction
or installation of utility plant in place of retired property,
together with the removal of the property retired, in accordance

with the standards of the National Association of Regulatory
Utility Commissioners (N.A.R.U.C.).

3. The Authority may suthorizs ths Utility to expend
CIAC cash funds for any lic service andfor CIAC
contractual requirements of the Utility, including taxes on the
contributed funds, construction of new capital assets, or for

reimbursements or credits pro rata to the customers of tha
Deility.

4. DAnnual Statement of Withdrawals. A detalled
statement of purpose of withdrawals by the Utility from sald CIAC
reserve account during each fiscal year of the Utility shall ba
submitted to the County as a part of the Utility’s annual
financial required by this Ordinance, along with a letter from
the Utility agreeing to reimburss that account for any amount
withdrawn that the Authority determines was not consistent with
this subsection (H). If tha Authority does not make such a
determination within one hundred and twenty (120) days of the
filing of the letter, the Utility is relieved from any further
1iability toward the County with respect to such withdrawals.

5. It shall be a violation of this Ordinance and of
the Utility’s Franchise Certificate t> expend monies from the
CIAC reserva account for any ru-pou not expressly authorized
herein or otherwise authorized in advance by the Autherity. Any
unauthorized expenditure of monay from the CIAC raserve account
is a separate violation of this Ordinance and is grounds for
revocation of the Utility’s Franchiss.

6. CIAC Tax Impact Escrow Account. Refer to the Rulss
of the Board for utilities authority, to collect monies equal to
the "impact tax"” resulting from the January 1, 1987 repeal of
gection 118(b) of the Internal Revenues Code of the United States.

I. W'

i. On or before May 15 of each calendar year, the
Authority shall adopt a price index for water and wastewater
utilities, which price index shall be equivalent to the prica
index established annually by the Florida Public BService
commission (FPPSC). The index shall ba tha price index used by
all Franchised vtilities until the Authority suthorizes a change.

2. A Utili may not implement an index increass
betwsen the official filing date of a rate proceeding and one (1)
y thersafter unless the rate case was withdrawn by the
Utility. Pass expenses and expenses disallowed or
adjusted in the Utility’s then most recent rates case procasding
shall be excluded. A Utility may not use indexing to increass
any operating costs for which an adjustment has been or could be
made as a pass-through, or to increass its rates by application
of a price index other than the price index authorized by the
Authority at the time of that filing.

3. Procedurss. Rafer to the Rulas of the Board for
the procedures to implement rate changes by rate indexing.

4. If the Utility files its Annual Report on other
than a calandar year basls, to lpplr for a a in rates
application of the index, tha Utility shall £ la additiona
supplemental information to segregate expenses, revenues and
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customer billing data on a calendar year basis. The source for
this pro rata distribution shall be the Utility’s Annual Report.

8. The maximum allowable increase resulting from tha
epplication of the rate lndex shall be no greater than the rate
index. The provisions of this subparagraph do not prevent a

Utility from sesking a change in rates pursuant to a full rate
case or a staff assisted rate case.

6. After Authority approval of an indexed rate
increase, the Utlility shall notlfy each of its customers of the
increase in each customer’'s next rate billing that is issued more
than fifteen (15) days after that Authority approval.

7. Wo Utility shall imploment any rate change pursuant
to indexing unless it has filed with the County its current
Annual Report and, if applicable, Audited Financial Statament, as
required by this Ordinance, and the Utility is then current in
the payment of its franchise sdministration fee.

8. 1f, within fiftean (18) months after the filing of
an Annual Report as reguired by this Ordinarnca, the AMuthority
finds that the Utility exceedsd the range of its last authorized
rate of return after an indexed incraase in rates, implemented in
the preceding year, the Authority uthrdnr the Utility to refund
the overcharge, with interest, to rate Prun and to adjust
its rates accordingly. This provision shall not require a bond
or corporate undertaking not otherwise required by the Authority.

J. Pass=Through of Rate Increases or Decrensas.

1. The approved rates of any Utility which receives
all or any portion of its utility service from a Governmental
Agency or from a water or sewer (tility regulated by the County
under this Ordinance, and which redistributes that service to its
utility customers, shall be automatically increased or decreased
without hearing, upor verified notice to the Authority at least
thirty (30) days prior to its implementation of the increase or
decrease, that the rates charged by the Governmental Agency or
other supplying Utility have changed. The approved rates of any
Utility that are subject to an increase or decreamse in the rates
that it is charged for slectric power or the amount of ad valore=m
taxos assessed against its used and useful property, or
regulatory assessments, or the impoaition of any new change by a
Governmental Agency other than a fine or penalty, may ba
increased or decreased by the Utility, without formal action by
the Authority, upon verified notice from the Utility to tha
Authority at least thirty (30) days prior to its implemantation
of the increase or decrease, that tha rates charged by the
supplier of the slectric power or the taxes or charges imposed by
the Governmental Agency have changed. The new rates shall
reflect the amount of the change of the ad valorem taxes and/or
rates imposed upon the Utility by ths Governmental Agency, other
utility, or supplier of power. The approved rates of any Utility
may be automatically increased, without hearing or formal action
by the Authority, upon verified notice to the Authority at least
thirty (30) days prior to implementation of the changes, that
costs have been incurred for water quality or wastewater quality
testing required by the Department of Environmental Protection,
the South Flori Water Management District, or other
Governmaental Agancy. The new rates shall reflect, on an
amortized basis, the cost of, or the amount of change in tha cost
of, reguired water quality or wastewater gquality testing
performed by laboratories approved by the Department of
Environmental Protection or the South Florida Water Management
pistrict. However, no new shall reflect any costs then already
included in the Ut{lity’s rates.

2. A Utility may not use pass-throughs to increass its
rates as a result of water quality or wastewater quality testing
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or an increasse in the cost of water services,
wastewater services, or electric power, or in assessed ad valcram
taxes, or regulatory assessments which increass was inlitiated
more than twelve (12) months before that filing by the Utility.
The provisions of this subsection do not prevent a Utility from

sesking a change Iin rates pursuant to other provisions of this
Secticn, (Rates). '

3. Before implemanting a change in rates under this
subsaction, the Utility shall file an affirmation under ocath aa
to the accuracy of the figures and calculations upon which the
change in rates is based, stating that the change will nct cause
the Utility to excesd its lest authorized rate of return, or If
no authorized rate of return exists, the actual averaged rate of
return experienced by that Utility for the twelve (12) month

ﬂﬁd commencing not more that fifteen (15) months prior to the
ng .

4. If tha adjustment in rates is based upon an
increase or decrease In the charges for purchased water,
wastewater treatment, or electric power, the verified notice
shall include infermation required by Rule of the Board.

5. The Utility shall notify each customer of each such
change in rates and explain thes reason(s) for such change. BSuch
notice may be included in the customer’s next utility bill that

is delivered more than fifteen (15) days after implementation of
such changa.

6. If necessary for the Authority to determine lssues
of the appropriate rate of return due to a change in rates under
this subsection, the Authority may regquire the Utility to file
additional information.

7. The Authority may require the Utllity to refund
excess rates, with intersst, if it is determined by the Authority
that the authorized rate of return has bean exceeded, and to
adjust its rates accordingly.

8. A Utility may not adjust its rates pursuant to this
subsection more than two (2) times in any twelve (12) =month
pariod, without specific authorization from the Authority.

9. ‘The Official Date of Filing for the verified notice

shall be at least thirty (30) days before any of the new rates
can ba implemented.

10, No Utility shall implement rats change pursuant
to this subsection unless it has filed with the Authority ite
current Annual Financial Report and, if applicable, Audited
Financial Gtatement as reguired by this Ordinance, and the
Utility is then ocurrent in the payment of Iits franchise
administration fee.

11. Minimum Piling Requirsments. Before implementing
any W rates under this subsection, the Utility shall file
such min £iling requiremants as then required by Rule of the
Board, along with an affirmation under oath as to the accuracy of
the figures and caloulations upon which the change in rates is
based, stating that the change (or changes) will not cause the
Utility to exceed the maximum of its last authorized rate of
return. Whoever makes a false statement in the affirmation
required hereunder, which statement he doss not believe to be
true in regard to any material matter, may be subject to

rosecuticn for a misdemeanor, punishable as then provided by
aw.

12. If, within fifteen (15) months after the filing of
an Annual Report as required by this Ordinance, tha Authority
finds that the Utility exceeded the range of its last authori-=a




rate of return after an adjustment in rates, as asuthorized by
this subsection, implementsd in tha preceding ysar, the Authority
may order the Utility to refund the difference, with interest, to
the rate payers and to adjust its rates amocordingly. This
provision shall not ba construed to require a bond or corporates
undertaking not otherwise required by the Authority.

13. Wo adjustment in ratas shall be implemented by the
Utility until approved by ths Authority. Tha Authority shall
approve or reject requested pass-throughs within ninety (90) days
from the Officlal Date of Filing. If the Authority falls to
approva or deny ths requested pass-through within that time
period, all pass-throughs applied for in that application shall
be deemed to be approved by the Authority.

14. A Utlll:z“m not adjust its rates under this
subsection more than (2) timas in any twelve (12) month
period. Simultanecusly filed applications shall considered as
one (1) rate adjustment,

K. Laverage Formula - Rate of Return on Equity. The
Authority may regularly, not less often than once each year,
establish & leverage formula or formulas that reasonably reflect
the range of returns on common egquity for an average water or
sever utility and which, for purposes of this section, shall be
used to calculate the last authorized rate of return on ity
for any Utility which othsrwise would hava no then established
rate of return on egquity. In any proceeding in which an
authorized rate of return on eguity is to be set, a Utility, In
lieu of presenting evidence on its rate of return on common
eguity, may request that ths Authority adopt the range of rates
of return on comson equity that has been established under this
subsectlion (K).

L. [Full Rate Cases. No Small Utilities need file any full
rate cases.

1. nn:an_rm_n_cmm In aevery rate
proceeding, the Authority shall consider the value and quality of

the service and the cost of providing the service, which shall
include, but not be limited to, debt interest, the Utllity's
requirements for cash working capital, maintenance, depreciation,
taxes and operating expenses incurred in the operation of all
property used and useful in providing Utility service, plus a
falr return on the investment of the Utility in property used and
useful in the public service. The Authority may consider the
rata history and experience of the Utlility, revenues received and
e incurred through tha cperation of non-regulated services
by the Utility when those operations involve the use of Utility
apsety, and any co-mingling of revenues received or a sharing of
expenses incurred by the Utility, the consumption and load
characteristics of the various classes of customers, and public
acceptance of ths rate structures.

2. The Author.ty shall determine the reasonablenass of
rate case expenses and shall disallow all rate case expenses
determined by it to be unreasonable. HNo rats case expense
detarnined to be unressonable shall be paid by any customer. In
determining the reasonable level of rate casa expenss, tha
Authority shall consider thes extsant to which the Utility has
utilized or fallsd to utilize rate indexing and ss~throughs
along with any other criteria as may be establi by Rules of
the Board., Raefer to the Board’s Rules for minisum Filing
Requirements.

3. The Authority may withhold consant to the oparation
of any rats request or any portion tharsof by issuing ita Order
to that affect within ninety (90) days after the Official Date of
Filing of the rate regquest. The Order shall state all reasons
for the withholding of consent. The Authority shall provide a
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copy of the Order to the Utility and all interested persons who
then have in writing requested such written notice. Buch consent
shall not be withheld for a period longer than eight (B) months
following the official date of filing. lunrt for staff assisted
rats casaes, limited prnmdinil, price indexing, and
pass-throughs, the new ratss or all or any portion thersof not
consented to may be placed into effect by the Utility under a
bond, escrow, or corporats undertaking subject to refund at the
nglnuon ot mnhrxhd notice to the Authority, and upon
£iling the appropriate tariffs. The Authority upon request of
tha applicant shall determina whether the corporate undertaking
may bae filed in lisu of the bond or escrow. Tha Utility shall
keep accurate, detalled accounts of all awounts recelved because
of such rates becoming effective under bond, escrow, or corporate
undertaking subject to refund, specifying by whom and in whosa
behalf such amounts were paid. In its Final Order relating to
such rate request, the Authority shall direct the Utility to
refund, with interest at a fair rate to be determined by the
mt.hnritr in such manner as it may direct, such portion of the
increased rates which are found not to be justified and which are
collected during the periocd specified. The Authority shall
g:widi by Order for the disposition of any monies not refunded,

t in no event shall such funds accrue to the benefit of the
Utility. Unless extended in the particular case for good cause,
the Authority shall taks final action on the docket and lssue its

I'in:l Order within twelve (12) months of the Official Date of
Filing.

M. lnt:tn::mﬂt_nrmulfn_mu The rates, fees and
charges for every Public Utility owned and operated by a

not-for-profit corporation or assoclation shall be determined and
sat by the Authority to provide funds which with other funds
available for such s, aru sufficient at all times to pay
the costs of wmaintaining, repairing and operating the syste=m,
including reserves for such purposes, and for replacement of
necessary assets, and to pay the principal or and interest on any
bonds as the same may become due, and to fund reserves, and to
provide for making such payments.

¥. Compliance with Standards of Opsration. The Authority
may condition the granting of new rates, charges, and fees of any
franchisee upon compliance by that franchisee with the standards
of cperation required pursuant to the provislion of this ordinance
and all other applicable state and federal laws.

0. [Gtaff Assisted Bate Cases.

1. Staff assisted rate cases ars intanded to provida
the small utility with a means to cbtain vate rellef through
staff-assistance and thersby try to reduce rate case expenses of
tha Utility and its custosers, Theses cases must be initliated by
letter request of the small Utility.

2. The Utility, by requeasting a staff assisted rate
case, thereby agrees to accept tha final rates and charges as
approved by the Authority unless such final rates and charges
actually produce less revenue than the previous mix of rites and
~harges. The Utility may withdraw an application for a staff
assisted rate case at any time.

3. muni. To be conasidered for a ataff
assisted rata case, the Utility must meet all of the following
regquirements unless specifically modified by Rule of the Board:

a. TFor the Utility’s than most recent annual
report, annual gross revenues may not axceed §75,000 for water or

sever service, or exceed §150,000 for both water and sewer
services.
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b, Payment of all franchise administration feess
must ba current.

i e. All annual reports dus to the County must be

d. Unless wvaived by the Authority for good cause,
all minisum filing requirements must be fulfilled., Refer to the
Rules of the Board for those requiremants.

e. Unless vaived by the Authority for good causa,
the Utility must pay at the time of the application a
non-refundable filing fes agual to one {1%) of net incomae
earned by the Utlility durlng tha preced twalve (12) month test
period, but not less than f£ifty dollars nln.nu; .

f. The Executive Director of the Authority will
scheduls the staff assisted rate case and notlfy the Utility of
the schedule.

'g. Staff assisted rate case applicants shall not
implement any rate change based qun fallure of the Authority to
make any final decision on the Utility’s application within any
specified time period, such as eight (8) months.

h. Initially, determinations of eligibility for
staff assistance will bs conditional pending examination of the
condition of the spplicant Utill.t{'l books and records. After an
initial determination of eligibil t{ the Authority ehall examine
ths books and records of the I.H:'utr bafore making a final
determination of eligibllity for staff assistance.

P. Eate Investigations. On its own motion or on a written
complaint signed hr a person applying for or receiving utility
services from a Utility, or by request of a Utility itself, the
Authority may investigate to determine if the rates charged or
collected by a Utility, or if the Utility's practices affecting
the rates, are unjust, unreasonable, discriminatory, or
non-compensatory, or are in violation of thies Ordinance, or Rule
of the Board. If it appears that any change may be appropriate,
the Authority hold a public hearing to detarmine Jjust and
reasonable rates, fees, or practices to be charges thereafter.
Public notice of tha public hearing shall by published one (1)
time in a nmmg:por of general circulation in the County at least
ten (10) days bafors the hearing. Notice of the hearing shall be
given to the Utility and to the complainant, if any, at least
thirty (30) days before the date of the hearing.

BECTION 1-6. INTERIN RATES, FPROCEDURE.

A. The Authority, during any proceeding for a change of
rates, upon its own motion, or petition from any party, may issus
an Order to suthorize the collection of inter rates until the
effective date of the Final Order of tha Authority. Such interim
rates may be based upon a test period different from tha test
periocd used in the request for permanent rate relief. To
establish a prima facle entitlement for interim ralief, the
Authority, the petitioning party or tha Utility shall demonstrata
that the Utility is earning outsids the range of reasonablaness
“n rate of return.

B. In authoriszing an interim incresse in rates, the
Authority shall authorize, within ninety ($0) days of the f£iling
for such relisf, tha collection of ratas sufficient to sarn a
rate of return :E the minisum of the range of the last authorized
rate of return. The difference between the intsris ratas and the
praviously authorized rates shall be collected under bond,
escrow, letter of credit, or corporats undertaking, and be
subject to refund with interest at an interest rate ordered by
the Authority.
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c. In a proceeding for ean interim decreass in rates, tha

Muthority shall authorize, within ninety (50) days of the filing
for such rellef, tha continued collection of the previously
suthorized rates, However, revenuas collected under those rates
sufficient to reduce the achieved rate of return shall be placed
under bond, escrow, letter of credit, or corporats undertaking

subject to refund with interest at & rate ordered by the
Muthority

D. The Authority, upen written request and justification
from the Utility applicant, shall dstermine whether escrow,
l:l:l:mir of credit, or corporate undertaking may be filed in 1lleu
a bond.

E. In granting interim rate relief, tha Authority, upon
patition or upon its own motlon, may preclude the recovery of any
extraordinary or imprudently incurred expenditures or, for good
cause shown, increase the amount of the bond, escrow, letter of
credit, or corporate undertaking.

F. Any refund ordered by the Authority shall be calculated
to reduce tha Utility’s rate of return during the pendency of the
procesding to the same level within the range of the newly
authorized rate of return which is found fair and reasonable on a
prospactive basis, but the refund shall not be in excess of the
amount of the revenuss collected subject to refund and In
accordance with wsubsection (B), above. In addition, the
Authority may require Interest on tha rafund at an interest rate
established by the Authority.

G. In setting interim rates or setting revenues subject to
refund, the Authority shall determine the revenue deficlency or
sxcess by calculating the difference between the achieved rate of
return of a Utility and its required rate of return applied to an
average investmant rate base or an and-of-period investmant rate
base.

H. For purposes of this Bection:

1. whchieved rate of return" means the rats of return
earned by the Utility for the most recent twelve-month perliod.
The achieved rate of return shall be calculated by applying
appropriate adjustaents consistent with those which were used in

s most recent rate case of the Utility and annualizing any rate
changes occurring during such period.

2. "Required rate of return® shall be calculated as
the waighted average cost of capital for the most recent
twelve-month pericd, using the last authorizad rate of return on
equity of the utility, the current embsdded cost of fixed-rate
capital, the actual cost of short-term debt, the actual cost of
variable-cost debt, and the actual ocost of other sources of
capital which were used in the last rate case of tha Utility or
last procesding where the vtility’s rate base was eatablished.

3. 1In a proceeding for an interim increase, the term
wjast authorized rate of return on equity", above, means the
minimum of the range of the last avthorized rate of return on
equity established in the most recent rate cass of the Utility.
In a proceeding for an interim decreass, the term "last
authorized rate of return on sguity®, above, means the saximum of
the ranga of tha last authorized rate of return on eguity
established in the most recent rata case of the utiliey.

I. Mothing in this Section shall be construed to rohibit
the Authority from authorizing interim rates for a vtilicty that
does not then have an authorized rate of return previously
astablished by tha Authority.
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J. Prior to the Authority issuing an Order to authorize the
collection of interim rates, the Authority may hold a public
hearing to lssue its Order thareon.

SECTION 1-7. OFFICIAL DATE OF FILING.

Within thirty (30) dnys after receipt of an application, rate
requast, or other written document for which an Officlal Date of
Flling is to ba established, ths Executive Director of the
Authority or the Authority shall esither determine an Official
Date of Filing or lssue a statement of deficiencles to the
applicant, specifically listing why that application falled to
meat the applicable minimum filing requirements. BSuch statement
of deficlencies shall be binding upon the Authority to the extent
that, once ths deficlencies in ths statement are satisfied, the
official date of filing shall be promptly established as provided
herein. Thersafter, within twenty (20) days after the applicant
indicates to the Authority that it believes that it has met the
minimum f£iling requirements, the Luthurit{ or its designes shall
either determine the Official Date of Flling or issue another
statemant of deficiencles, listing specifically why the minisum
requirements have not been met, in which case this procedure
shall be repeated until the applicant meets the minimum filing
requirements and the Official Date of Filing is finally
established. When the Authority initiates a hearing, the
official date of fili shall be the date upon which the order
initiating the hearing is issued.

SECTION 1-8. MIBCELLANEOUS PROVIDIOMS.

A. All of the substantive oriteria, requirements and
provisions which the Authority and the Board are required to
follow in making any decisioa as provided for under this
ordinance and/or Rules of the Board, whether or not expressly
stated in each such criteria, requirement, provision or Rule, as
bail applicable to the Authority and/or the Board, shall be
binding upon the Authority and the Board in making and issuing
decisions and orders on all matters. If the issue is not covered
by any such criteria, requirement, provision or Rule, refer to

the Rules of the FPSC as then published in the Florida
Administrative Code.

B. All references in this Ordinance to Florida Statutes and
Rules in the Florida Administrative Code shall automatically
include all amendments to all of same without inserting any such

ed reference into this Ordinance or in the Rules of the
Board.

c. m“"'"r"""“‘l'-‘“‘—““"“'i’"m If a Utility
requires a deposit from its customers, it shall, at least once

each year, credit to each respective customer account, pro rata
all interest accrued on the p:inulr-l. Buch acerusd and unpald
intearest shall be credited or pald to the customer when the
customer discontinues that acount.

D. Mo public hearing is required to decids a cass or issue,

unless a public hearing is specifically reguired by this
oOrdinanca.

E. The minutes and transoript of the hsaring and any
relevant material submitted at or baforea the hesring shall be
considersed as part of the record of the application and any
procesding directly related thereto.

F. mrn_nm:.m_mm Unless prohibited
law, tha Authority, for good cause, may grant extensions to

time perlods specified in this oOrdinance or in Rules of the
Board.
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G. « The
County may refer to all Procedural Rules of tb FPSC (that relate

to water and wastewater utilities) for gquidance on how to
determine an lssus of procedure that is not specified in this
Ordinance, by Rule of the Board, or by Rule of tha Authority.

The FPSC Procedural Rules now consist of Chapter 15-12, Florld
Administrative Code (F.A.C.). ' e

H. fubstantive Matters not specifically provided for. The
County may refer to the FPSC Rules for Water and Wastew

at
(currently Chaptar 25-30, F.A.C.) for guldance as needed. nu;f.

to the extent specifled otherwise in this Ordinance, Rule of the
Board, or Rule of the Authority, the County shall endeavor to
treat an issus the same as the FPSC would then treat that lmsue.
Orders of tha FPSC are not bindi on the County, but may be
considered by the County and will ba followed unless it is
decided that the FPSC's policy of ths respsctive issus is not in
the public interest for the County. HNo rule of the FPSC shall
per se grant to any person or aeantity any procadural or
substantive rjight or privilege not granted in this Ordinancs,
Rule of the Board, or Rule of the Authority, or require any duty
or obligation not required or authorized to be required by this
Ordinance, Rule of the Board, or Rule of the Authority.

I, The Board, through ite Rules, may provide for
Applications for Funds Prudently Invested (AFPI) Charges, for
Declaratory &tatements, and for any other procedures not
othervise provided for in this oOrdinanca. The Board may
incorporate Rules of the FPEC by specific reference therasto.

BECTION 1-9. CHARGES FOR SERVICE AVAILABILITY.

A. HNo Utility shall creata or give an undus or unreasonable
preference or advantage to any person or locality, or subject any
person or locality to any undue or unreasonable prejudice or
disadvantage in any respect.

B. If the furnishing of service by a Utility requires the
sxtansion of or addition to its existing facilities, tha Utility
say regquire the applicant for such service to pay reasonable sums
for service availability or reasonable deposits guarantssing
compensatory revenuss from the service territory to be served, or
reasonable ocontributions-in-aid-of-construction to help defray
the costs of tfacilities which will be used and useful In
furnishing that service, or reasonable construction or other
advances evidenced by refundable or non-refundable agreement(s),
or any combination thereof, as a condition precedent to
furnishing that utlility service. Tha Authority, upon request or
upen its own motion, may Iinvestigate service agreements or
proposals ifor charges and conditions for service availability.
Each Franchisee must, upon reguest of the Authority, provide a
copy of any such agreement requested at no cost toc the County.

C. The Authority may set or approve just and reasonable
charges and conditions for service availability. The Board, by
Rule, may sat standards for and levels of service availability

es and service availability conditions. BSuch charges and
sonditions shall be just and reasonabla.

SBECTION 1-10. OUTILITY SERVICE.

A. Each Utility, within a reasonabls time, shall provide
service to the tarritory deseribed in its Franchise Certificata.
If the Authority finds that a Utility has falled to provide
timely service to any perscns reasonably entitled thereto, or
finds that extension of that service to any such person can be
accomplished only at an unreasonable cost and that transfer of
the subject territory to another Utlility is reasonsble, and
feasible, it may issus a Final Order to amend the Franchise
certificate to delete ths territory not being served or not baing
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properly served by the Utility. If utility service has not been
provided to any part of territory which a Utility is
authorized to serve, whather or not there has besn a demand for
such service, within five (5) years after the date of the
County’s first authorization for such service to such part of the
territory, thea Authority may issue a Final Order to amend or
revoke such authorization for service, including deletion of that
territory from the certificated area of the Utility.

B. Each Utility shall provide to each persen reasonably
entitled thersto such safe, efficlent, and sufficlent utility
service as ls prescribed by the Florida Bafe Drinking Water Act
currently (F.8. Subsection 403.850, et seq.) and the Florida Ailr
and MWatar Pollution Control Act ourrently (F.8. Subsection
403.011, et seq.) and/or rules adopted pursuant thereto, or, If
applicable, Chapters 17-550, 17-555, 17~-560 or DHRS Chapter X34,
Florida Administrative Code, or tha succassor in function of
esach; also such service shall not be less safe, less afficlent,
or less sufficient than is consistent with tha approved
engineering design of the particular system and the reasonable
and proper operation of the Utility in the publioc interest, 1If
the Authority finds that a Utility has falled to provide its
customars with water that asats the standards promulgated by the
Department of Environmental Protection or the South Florida Water
Management District, the Authorlty may lssue a Preliminary Order
to reduce the Utility’s return on equity until such time as the
standards are met. Buch a procedure shall not affect any other
possible remedy under this Ordinance or by law.

C. Mo Franchimes for a water tea and/or a severage
system in the same service area shall provide installaticns,
pipes, lines and laterals for both systems so that one systea
shall be extended without the other system being extended at the
same time, unless justification for such sxtension is approved by
tha Authority.

D. :n1L1l:.JanmuT__ln:n:__lnd__l:u::._unilisx__zuulns__zn-
Requirement. Mo franchises that is then receiving water supplied

by the Collier County Water and Sewer Utility System shall sell
such water or provide water or sewar hookups to any customer
unless the customer provides evidence to the Franchisese that all
applicable building permits required by Colller County have bean
{ssued and all raguired Collier County water and/or sewer impact
fees have been peid to Colllier County for all structura and sites
for which water or sewer service is requested. Where applicable
permits have not been issued mﬁ‘ur roquired feas have not been
paid to the County, no Franchisee receiving water from tha
Collier County Water and Bewer Utility System shall enter into an
agreement to sall water or provide water and/or sewar hookups to
a customer at a future date, except as a party to a development
agreesent with the customer and Collier County which complies
with the provisions of Section 163.3220 through 163.3243, Florida
Statutes, or any and all successor paragraphs in function. Any
other form of agreement or understanding shall be vold and
unenforceable to the extent that it purports to commit to the
sale by such Franchisee of water, water hookups, sewWer hookups,
or EDU’s of water or sewer capacity in the future.

EBCTION 1-11. SERVICE TOR RESALE.

The Authority may issue & Preliminary Order to require a
Utility to prov sarvice for resale or to modify or discontinue
service for resale., However, before requiring the provision of
such service, the Authority shall first find that the utility is
financially able to make such additional investment as is
required without impairing its capacity to serve its axisting
customers and its committed to future customers. This
determination shall be made according to the Board’s Rules. Any
utility which provides service for resals shall provide such
service upon terms and conditions eatablished by the Authority,
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and no Utility shall discontinue such any such service without
spproval from the Authority. In the event a Governmental Agency
voluntarily enters into an agresment for resals, such agreement
shall provide that such service will not ba discontinued without
ninety (90) days advance notice being given to the purchaser
prior to discontinuing such service. Nothing tained herein
shall be construed to prohibit any Governmental Agency from
requiring sdequate security bs given to such Governmental Agency
to ensure payments required in the respective agreement.

BBOTION 1-12. REGQULATORY FEES.

A. Only the Board may establish and amend regulatory fees.

B. nm_xlunum_nl_lnllhmﬂ-rlﬂ Each Utility
holding a Certificate from the Florida Public Service Commission

(rncl as of the effective date of this Ordinance, shall pay a
transitionsl regulatory fee to the Authority in an amount equal
to the amount of regulatory assessment fee which would have been
paid by the Ufility to the FPSC for that calendar quarter as if
that Utility were still under the FPSC’s Chapter 367, Florida
Statutes, jurisdiction. That initial fee shall be paid to the
county not later than the date that such fea would have been paid
quarterly to the FPSC as if that Utility were then still
regulated by the FPSC.

C. In additlon to the said transitional regulatory fes as
dencted above, each Utility shall pay a regulatory fee to the
Authority in gquarterly installments. NHotwithstanding the
transition, there will be no time period for which this fee is
not applicable. The gquarterly instaliment must be pald within
thirty (30) days after the end of the naxt cnsecutive fiscal

r of the Utility. Each guarterly installment must be paid
within thirty (30) days of the and of sach fiscal rtar of the
vtility. With each payment, the Utility shall ile with the
Chairsan of the Authority, a Statement of Gross Receipts for the

applicable guarter, sworn to by an authorized financial officer
of the Utility.

D. After payment of tha initial gquarter’s regulatory fess,
the latory fee shall be four and ona-halt parcent (4.5 %) of
the Utility’s gross revenues, derived from the Utility’s gross
receipts billed within the County for ths then last iwelve (12)
months. BSuch percentage shall continue until duni-d by Rule of
the Board. Commencing at the beginning of ths Utility's seacond
calendar quarter, each Utility that held a Certificates from the
FPSC shall decrease its rates pro rata to elininate the
difference batwean the regulatory fee the Utility was required to

pay to the FPSEC and tha regulatory fea the Utility must pay to
the County.

E. The asount of the regulatory fee shall be deternined by
the Board from time-to-time after public hearing thereon, but
shall never become effective eailler than sixty (60) days after
adoption of each such implemanting Resolution. Tha fee shall be
charged pro rata to the Utility’s customers and sach Utility may
add to its customer invoices a separate line item for the then
applicable regulatory fee to be paid to the County.

r. m:‘quhmhumtnhudt.nprtwm
ongoing costs of supervisi and regulating Utilities in the
county and enforcing and adm nistering this Ordinance, including
the County’s costs for ::z ocourt lrpolntld receivers, and for

ation, malntenance Jor repair to abandoned Franchised
utilities, which may inolude extraordina repaira to protect the
health, safety and welfars of the genera public, Extraordinary
nrirl are thoss that are neither typical nor customary and
wh

ch ooccur infrequently, and payment of which shall require
Authority approval.
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G. To account for the tise lag between billing and receipt
of revenues from its custosers, the gross revenues received by
the Utility during the first three (3) months of the then last
four (4) months shall be the sum used to calculate the regulatory
fea to be paid to the County in that respective quarter.
However, whensver a sale at vholssale is made of any water or
wvastewater service, this regulatory fes is not to be pald o-
payable on such revenues received by the selling Utilicy provided
the Utility purchasing such water or wastewater service resells
thes sames at retail directly to custosers, whereupon such fee will
be paid based upon those gross receipts the end-use Utility.
Also, revenues derived from the retall sala of water or
vastewater service to Governmental Agencies need not be included
in determining the amount of such fee. Each Utility that derives
fifty percent (50%) or more of its revenues from the
unincorporated area of the County, and which is subject to the
Tmuim of this Ordinance as relate to the Rates charged

n the unincorporated areas, shall pay the regulatory fee as
provided herain. The fee shall be the grose revenues received

from the Utility’s customers residing in the unincorporated area
of tha County.

H. Bach Franchisee that falls to promptly submit to the
County all required fees and accurate Statement of Gross Recaipts
within the prescribed period shall PI‘ to the County & late
regulatory fee charge of one percent (1%) of the dalinquent fee
per month, or fraction of a month.

I. All fees, including regulatory fees, collected by the
county from Utilities pursuant to this Ordinance shall be placed
in a separate trust account (called the *Utility Fee Trust
Account®) and such funds shall at all times remain separate and
distinct from other Finds unless rnd until the subject
regulation of Utilities 11 bs by an entity other then the
county, and in such avent regulatory fees remaining after paying
all expenses of termination of the Authority shall be refunded,
with any interest accrusd thereon, pro rata to sach then
regulated Utility. All such funds at the end of each fiscal year
of tha County 11 sutomatically become the beginning balance
for tha succesding fiscal year.

SBCTION 1-13. APFLICATION FEES.

Application Fees. Only the Board may establish or amand
Application fees. Application fees shall be established by, and
may be amended from time-to-time, by resolution of the Board
after public hearing. ln{ application filed by a Utility shall
be accompanied by the spplicable application fes. Such fees may
be based upon the existing or proposed capacity of the Utility
system including roposed additions thereto or planned
rdum:im therafrom in the Utility’s then next fiscal year.

BECTION 1-14. ANNUAL FINANOIAL REPORTING RBQUIREMNENT.

A. Each Utility shall annually, within one hundred and
twenty (120) days of the close of its fiscal year, file with the
Authority a Financial Report of its operation in Collier County
during the fiscal year. Such report shall be sworn to by the
tinancial officer of the Utility. Any end-of-fiscal-year
adjustments in the total regulatory fee pald to the County during
tha fiscal year then being reported shall be pald concurrently
with subsission of the annual report, or whers an annual raeport
correctly shows that overpaymsants of regulatory fess had haan
paid by the Otility during the fiscal year being reported, a
Final Order allowing credit for the amount of those ovaerpayments
shall be issusd by the Mthm.-ir.{ for the next fiscal year
provided the Utility is not then delinquent in tha payment of any
othar monies owed to the County.
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B. If a Utility provides utility service in Collier County
through a subsidiarv or separate operating division of a parent
corporation which does business in any location other than
Collier County, the annual financiaml report and an Audited
Financial Statement required by this Section shall be provided by
the Utility in such form as to clearly reveal ths financial
detalls of the Collier County operations separated from all other
oparational units of the parent corporation,

C, If the Utility has an outstanding loan that is secured
br utility assets, the Utility must describe in its annual
financial report tln status of the loan and the status of the
utility improvement being pald for by such borrowed funds.

D. EBach Franchises that falls to promptly submit to the
County all required fess and its accurats annual financial report
within the prescribed time shall pay to the County a late charge

of one percent (1%) of the delinguent fee per month, or fraction
thereot.

SECTION 1-15. - NOTICE OF PUBLIC MEARINGS.
A. Hlotice of Public learing befors the Authority.

1. A notice of esach public hearings befors Authority
shall contain the name of the applicant, an accurate description
of the ﬁ:rponn of the hearing, and tlu date and time of the
hearing before tha Authority.

2. If the public hearing of the Authority is for the
purposa of tha maki its Final Decision on & rate increare, the
affected Utility shall mail a notice to sach of ita customers by
regular mall or placed in its regular bills, but such posted
notices must be recelved by the utility’sr customers at least ven
{(10) days before the date of that scheduled hearing.

3. If the notice is for a public hearing on a matter
initisted by the mthnritr, such notice shall be served by
certified mail, return rece , on the affected Utility
at least twenty (20) days before the first day of the public
hearing and shall ba published one (1) time in a newspaper of
general circulatien in Colller County at least ten (10) days
before the first day of the public hearing.

4. MNotice for heari on applications for Limited
Proceedings need be delivered only Lo persons who have in writing
delivered to the Executive Director of the Authority reguested
such notica. MHotice arding Limited Procesdings ls ired
only aftar tha Authority has authorized that tha Limited
Proceeding is appropriate and has established the minimum filing
regquirements for the respective Limited Proceeding.

B. |Hotice of Public Hearing bafora the Board. A notlica of
public hesaring before the Board shall be given am follows:

1. ‘The notics shall contain the name of the applicant,
an accurate description of the as of the hearing, and tha
date of the public hearing bafore Board.

2. A notice of u.nf lic hearing before the Board for
the consideration of a Praliminary Order of the Authority shall
be sarved by certified mall, return recel reguarted, on tha
affectad Utility at least ten (10) days before e dates of such
heari and shall be published one (1) time in a nawvapaper of
genaral oirculation in Collier County at lsast ten (10) days
bafore the date of that hesaring.
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SECTIOM 1-14. CONDUCT OF FUBLIC HEMRINGS.

A. Matters heard by a hear axaminer as well as matters
heard the Authority as a body without a hearing examiner are
incl within the phrase “hearings before the Authority®" or
similar phrases. Cases heard by the Authority on consideration
of any Order of a hearing examiner zare also classified as
"hearings befors tha Authority® or similar phrase.

B. The Chalrmen of the Authority may call a hearing of the
Authority; a hearing also may ba called by written notice, signed

at least two (32) regular members of the Authority. Minutes
shall be kept of all hearings. All hearings of the Authority
shall be open to attendance by the gensral public except as such
times, if any, when the specific subject to ba discussed ls
axenpt from pniﬂ.tn attendance by application of Florida Btatute.
Tha Chairman of the Authority will usually be the presiding
officer during hearings before the Authority as a body. In the

Chairsan’as a , the Vice-Chairman shall ba the Presiding
officer.

c. Each matter bafore the Authority shall be presented by
the party who initiated the matter or that person’s designated
representative. All parties to the matter shall be provided an

rtunity to appear and present evidence, cross examine
witnesses, and present argument on each matter.

D. Parties. Parties to a hearing include the applicant,
County staff, and non-County wlmll. if any, retained by the
County to represent the County at hearing; and intervenors.
Each party shall ba entitled to recalve coples of all pleadings,
motions, notices, orders, and all other matters filed in the

m-dlnq unless exempt from such d.sclosurs by Florlda Statute,

administrative rule of the Florida Administrative Code, or any
other controlling law, rule or regulation. If such matters are
then from public disclosure as if bsfore the FPSC, such
matters all have a like exsmption regarding the County. The
County staff may participate as a party in each proceeding. The
County staff’s primary duty is to see that all relevant facts and
issues are brought to the attention of the hearing examiner, the
Authority, and/or the Board.

E.
Refer to Rules of the Board.

F. Initisl pleadings. The initial pleading shall be either
an application or other filing by a Utility, or by person with
stand in ths matter, by Resclution of the Board, or by
Resolution of the Authority.

G. Pleadings. Pleadings shall substantially vonform to the
Florida PRules of Civil Procedure as to content, form, slze,
signatures, and certifications, and shall ke served upon all
parties. The original and oseven (7) coples of all pleadings
shall be submitted to the Executive Director of the Authority,
ax spplication for any rate change, which shall require an
original and ten (10) coples. In specific cases the Executive

Director of tha Authority may require the applicant to subsit
additional coples.

H. Prshearing Statamsnts. The Presiding Officer may lssue
an ordar to require the filing of preh:_ring statements. Rafar
to the Rules of tha Board.

I. Informal Confersnces. The Presiding Officer may require
the parties to hold such conferences, esxchanga such information,
and submit such papers as may aid in the organization ol the

ocesding and efficient disposition of the matter or part
sracf. Tha Presiding Officer may participate in such informal
confersnces as approprlata.
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J. Prshearing Hotice. Upon seven (7) days writtan notice
to the parties, one or more rshearings may ba conducted for tha

e of haaring ts on pend motions, clarifying or
simplifying issues, discussing possibility of settlement of
jssuss or the entire matter, examining documents and exhibits,

exchanging names and addresses, and otherwise attempting to
resolve the matter.

K. Prehearing Orders. The Presiding Officer may issue
prehearing orders. Refer to the Rules of the Board.

L. mfm Parties may obtain discovery through the
means and in the manner provided in Rules 1.280 through 1.400,
Florida Rules of Civil Procedure (FPCP), The Presiding Officer
may issue appropriats orders to effectuate the purposes of
discovery and to prevent delay and unnecessary expenses, and may
impose appropriate sanctions under rule 1.380, FRCP, other than
contempt or award any expensas or damages. Sanctions may include
disaissal of the entire proceeding.

M. Testimony and Evidence. All testimony at a hearing
shall ba under oath and shall be recorded. Formal rules of
evidence shall mot apply, but fundamental dus process shall be
observed and shall govern the proceedings. All witnesses who
testify shall be subject to cross-sxamination.

« At any hear bafore the Authority for the
consideration of any order of a ring examiner, the Authority
shall consider the record of the proceedings before the hearing
examiner, and the legal arguments of the affected utility, any
ﬁ'"’[' and of staff. MNo order of the Hearing Examiner shall be
inding on the Authority, buf: the Authority shall rely on the
Hnd.tnts of fact found by the hearing examiner unless the
Authority determines from a review of the record that each
unaccepted finding of fact was not bassd upon competent
substantial evidence or that the proceedings on which the
findings of fact were based did not comply with the essential
requirements of law. The Authority may not reject the hearing
examiners conclusions of law. If the Authority upon review of
the record deternines that a finding of fact by the hearing
examiner cannot be relied upon by the Authority and the Authority
determines it may be useful to hear testimony on that lssue, the
Authority may hear such testimony as may be deemed by the
Authority necessary or helpful to determine the lssus.

0. w_huu_mn_m:hf:mr_m_lﬂ—ﬂlmﬂﬂ
n“mr:. At tha conclusion of hearing conducted by the
Au

thority without a hearing examiner, or as scon thereafter as
practicable, the Authority shall issus its findings of fact based
on the evidence of record, and its concluaions of law, and shall
issue an Order to afford the proper disposition of the
patter consistent with this Ordinance.

P. Yoting ouorum. Decieions of the Authority shall be by
motion approved by a majority of those members present and
voting, except that at least threa (J) mesbare of the Authority
must vote in order for the final agency action of the MAuthority
to bs official, except to continue a meeting or hearing dus to
lack of quorum. If the matter is to be determined by review of
any order of a hearing examiner, the Authority may affirm all
findings and all recomsendations of the hearing axaminer, or may
podify sams, subject to the restrictions of subsection M., above.

Q. .. Detinition: Most hearing are not
"public hearings.® A "public hearing" is an svidentiary hearing
whers svidence is to bes presented and/or witnesses, if any, are
to be cross examined, and/or wherea intarested persons have a
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legal right to be heard. If no hearing is required, action may
ba taken on the matter by consent agenda.

R. - Consolidation of proceedings is
appropriate if there are separate matters before the respective
hearing which involve similar issues of fact or law, or ldentical
parties. Any putm a procesding may request that It be
consolidated with proceedings., The Hearing Examiner, the
Authority, or the Board, may on their own motion, order separata
procesdings to ba consolidated.

8. mm.._?unm Generally, the Florida Rules ot
civil Procedure shall govern the pr ings befora ths hearing

examiner, the Authority, or the Board, except that the provisions
of this Ordinance and/or tha Rules of tha Board supersede the
FRCP whare any conflict arises betwesn any of them. If thera
should be a conflict between this Ordinance and a Rule of tha
Board, the Ordinance shall prevall if allowed by law.

T. Intaxvention. for pass-tnroughs, indexing, staff
assisted rate ' cases, and transfers to governmental agencies,

persons, other than the original partiss who can demonstrate a
substantial interest in the proceeding and who desire to become
party u{ rtltlon the Presiding ofticer for leave to intervene.
Each petition must be received by the Exscutive Director of the
Authority at least five (5) work days prior to commencemant of
the next scheduled hearing date and must include allegations
sufficlent to demonstrate that the intervenor s entitled to
pacticipate in the matter as a matter of law, Interventions may
be allowed at any time into the specific proceeding, but all
intervenors shall take ths matter as ttur then find it.
Intervention shall never be allowed if the Intervention would
unduly prejudice any party it the intervenor could have entered
into the proceeding at an earlier date. The Executive Director
of tha Authority shall forward ths patition to the respective
Prasiding officer.

U, Public Counsal. There shall be no representation
similar to a "public counsel® unless same is provided by and paid
for by a party to the proceeding other than the County.

V. Hearing Examiners.

1. w Each hearing axaminer shall be an
attornsy-at-law licensed to practice law in Florida and who has
experience in the subject matter of the proceading.

2. The Authority may advertiss for and select a poll
of hearing examiner candidates from which the County
Administrator shall select up to six (6) individuals to be on
call to serve as hearing examiners for the Board or the
Authority. intments may be made for a specific matter, or
for a specific period of time up to thres (J) Years. Each
hearing examiner may be reappointed or not at tha discretion of
the county Administrater. Thera shall be no limit to the numk-~r
of reappointments that may ba given to any individual hearing
examiner. The Board retains authority to remove any hearing
examiner appointed by the County Administrator with or without
cause, but no hearing examiner may be removed by anyone vhile the
hearing examiner is involved in a matter except order of a
judge. Appointments to £111 vacanoies in fixed tera appointments
may be for the remainder of the unexpired term or for a longer
term up to a total of threa (1) years.

3. No hearing examiner may be an employse of collier
county. No hearing examiner shall have any conflict of interest
in any matter. Hearing examiners shall be compansated at a rate
not to exceed the rate then established by Authority and approved
by the County Adainistrator. Hlearing examiners shall ba
reimbursed for such travel, mileage and per diem expenses as may
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be authorized by the County and by law. Detalled involces from
each hearing examiner for costs and fees must be subaitted not

less often than bimonthly to ths Executiva Director of the
Authority for review and approval.

4. Approved costs and fees for esach hearing examiner
shall bs paid out of the Utility Fee Trust Account provided
sufficient funds are available therein.

5. The assignment of a hearing examiner to a matter
should be a early as possible, and should never ba later tiian by
5100 P.M. on the publication date of motice of the first day of
the respective hearing.

6. If a hearing sxaminer becomes unavailable after
assigneant to a matter, he/she shall as socon as possible notify
that unavailability to the Executive Director of the Authority or
the Chairman of the Authority.

7. Additional matters regarding hearing examiners or

atbli Prasiding Officers may ba specified in the Rules of the
Board.

i . A . el T3 i
Refer to the Rules of the Board.

X. continuances. Tha Presiding officer may grant a
continuance of a hearing for good cause shown or upon stipulation
of all parties. sts for a continuance shall be made in
writing or upon oral motion at hearing. Except in cases of
emergency, requests for continuance must be made at least five
(5) days prior to the date noticed for the start of the hearing.

Y. Dismissals. Refer to the Rules of the Board.

BECTION 1-17. BOARD AFPFROVAL OF FPRELINIMARY ORDERS OF THE
AUTHORITY.

A. In order for a Preliminary Order of the Authority to be
effective, it nust be roved by an order or resolution issued
by the Board, with or without modiflcations, st any regular or
special meating of the Board.

B. Any ¢ Aincluding an individual customer of a
Utility, who is dissatisfied with any Preliminary Order of the
Authority may object to possible approval of such crder by the
Board by fil with the Clerk of the Board a written notice of
objection within ten (10) days of issuance of the Preliminary
Order of the Authority. Upon tha filing of such notice, tha
Board may sat a public hearing to consider that Preliminary
Order, may review any record from the proceedings before the
Authority, andfor hear legal arguments related toc that
Preliminary Order. Based upon such information, the Board shall
decide whether to approva, amend and approve, reverse the
Preliminary Order, remand thes mattar back to the Authority or to
a hearing examiner, or take other action as thes Board deems
appropriate.

€. In the event a notice of objection is not filed within
ten (10) days of issuance of a Preliminary Order of the
Authority, the Board may confirm such crder without a hearing,
wvhereupon the Preliminary Order shall take effect as specified by
tha Board. Unless othervise specified, the order shall become
fully affective upon approval by the Board.

D. In tha event a notice of objection is not filed by any
party within ten (10) days of issuance of the Preliminary Order,
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any member of the Board may nevertheless object to full approval
or approval of any provision thereof.

E. Elnal Order of the Authority. A Final Order of the
Authority shall take effect upon as directed by the Authority
without any confirmation by the Board.

F. Public Hearing befors the Board. Each public hearing
before the Board shall ba conducted as follows:

1. A hearing may be called by = majority vots of the
Board. Minutes shall be kept of all hsarings and all hearinge
and procesdings shall be open to the public.

2. Each casa bafore tha Board shall be presented by
the party who initiated the hearing. All parties shall be
provided an ity to appear r'-.nt argusant on such
case., Except in exceptional cases and for good cause, the Board
will not hear testimony from witnesses, but will hear argument

from attorneys or othsr authorized representatives of the
parties. i

3. At any 1ic hearing befors the Board for the
consideration of a Preliminary Order, the Board may consider the
record of the proceedings before the Authority and the 1legal
arguments of tha affected utility, any party, and of staff. No
Preliminary Order of the Authority shall be h.{ndim on the Board.
The Board may rely on the findings of fact found b{ the Authority
unless the Board that the specific finding of fact was
not based upon competent substantial evidence or that the
procesdings on which the findings were based did not comply with
the essential requirements of law. If the Board determines that
any unaccepted finding of fact cannot be relied upon by the
Board, or thes Board determines it may be useful to have
nddltimll brief testimony in the matter, thsn tha Board may hear
such brief testimony or refer the matter to a hearing examiner or

back to the Authority to establish such additional record
evidance.

4. All testimony shall be under ocath and shall be
recorded. Formal rules of evidence shall not apply, but
fundamantal due process shall ba cbserved and shall govern tha

proceedings. All witnesses who testify ehall be subject to
cross-axamination.

G. An order of the Board shall be issused in each matter as
soon as practicable, but, except for extensions by the Board for
good causa, not later than tha applicable time limitations
provided under this ordinance or by the Rules of tha Board.

BECTION 1-18. POWERS OF THNE BOARD.

In addition to its power and authority ss otherwise specified
elsevhera in this Ordinance, the Board has the following powersi

1. Board Intervention. If the Board finds that the rates,
fees, charges, measurements, practices, or contracts of a Utility
are unjust, unreasonable, insufficient, discriminatory, or
otherwise in wviolation of this ordlmm‘{ or of ths Utility's

or

Franchise, rules and latlonsj f an exemption from
regulation under this Ord was anted based on any false
information suppliesd to thes County the applicant for that
exasption, tha Board may order measures as it desms

necassary. Such msasures include regquiremsnt by the person to
apply to the County for a Franchise Certiflcate, or to set fair
and reasonabls rates, fess, charges, rats classeas, and/or
customer classifications; to change the Utility’s rules and
regulations; to require repalrs, improvemants, extansions and/or
additions to the plant and/or egquipment of the Utility as are
deemed necessary to promote the health, safety or welfare of the
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public served and committed to be served by that Utility; also to
secure adequate service or facilities for those reascnably
entitled thereto. The Board, for good cause, may intarvens into
any proceseding of tha lur.hntl'.l:f at any time., The Board ur in an
emergency summarily take any matter away from the Authority and
assuse jurisdiction over the matter.

2. To issus a Final Order approving, modifying, denying,
revoking or authorizing transfer of a Franchisa Certificate);

3, To employ and fix the compensation for Hearing
Examiners, and/or such technical, legal and clerical employess as
it desms necessary;

4. In respect to the conduct of its hearings pursuant to
this Oordinance:

a. To adopt rules by Resolution for the conduct
of its hearings under this Ordinance; and

b. To take testimony under ocath)

5. By Resolution, to adopt and amend rules appropriate for
the administration and enforcesent of this Ordinance;

6, To, by other ordinance of thes County, prescriba and
enforce rules and regulations for the protection of the lLealth,
gsatety and welfars of the citizens of Collier cCounty, Florids,
including but not limited to water quality, quantity and

pressure, fire protection, disaster preparedness, and wastewater
collection, treatment and disposal;

7. To construct, operats and maintain publicly owned water
and sewer wutilities, and enter intoc agreements with other
governmental agencies, other utilities, and other legal entities
and individuals, for all legal purposes connected with such
construction, operation, or maintenance, including and not
1imited to agreements with Utility Pranchiseses for the
reservation of specific quantities of water supply, water and/or
sewerage treatment capacity, and sale and purchase of water
and/or wastewater effluent or service, Buch an agreement between
the Board and a Utility Franchisee shall constitute an amendment
to that Franchisee’s franchise and may provide for rate
adjustments pursuant to the terms of the eemant without the
necessity of a rate hearing. MNo public hearing shall be required
for amendment of a franchise by entering into or operation of
such an agreemsnt.

8. To exerciss all powers and do all things necessary or
convanient to the full and complete exercise of its jurisdiction
and the enforcament of its orders and reguirements, including
approve court actions pursuant to Section 1-3 (13) hersin.

9. Pursuant to Section 1-12 of this Ordinance, to sstablish
and, if needed from time-to-time, amend the regulatory fee that

pust be paid by all utilities that are subject to the provision
of this Ordinance.

10. int members %o the Authority; remcve members from
the Authority.

11. Pursuant to Section 1-13 of this Ordinance, amend tha
applicable Application Fess payable to tha County.

EBCTION 1-19. AFPLICATION FOR TRANSFER OF FRAANCHISE
CERTIFICATE, FACILITIES OR CONTROL.

A. The Board has Final Order authority under this Sectlon.

when a Utility proposss to sell, assign, or otharwisa transfer
its Pranchise Certificate, its system facllities or any portion
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thersof, or majority organizational control, the franchises must
:gplw to the Authority for prior detsrmination and approval from

& Authority that the z:upum sale, assignment, or other
transfer is in the public interest and that ths buyer, assignes,
or any other transfares can and will fulfill the comaltments,
duties, and obligations, and of the existing Utility. The

:::1:“ £iling requiresents shall be as specified by Rules of the
rd.

B. The transferor shall remain liable for any outstanding

regulatory assessment fees, fines, or refunds of the Utility due
to tha County.

€. The application fee may be waived is the proposed
tranaferee is a Governmental Agency.

D. Authority Daterminations. Following a determination by
Preliminary Order of tha Authority that the application s
complete, the Board may grant, deny, or amend the Preliminary
order or application for any for transfar upon such conditions as
it deems proper, and after requiring such further relevant
informaticn am it deems necessary. The Authority and the Board
may consider whather:

1. The Application is made in good faith;

2. The transferse has sufficient resources to sarve
the area for which the transfer is sought;

3. The transfercr Utility is in regulatory compliance;

4. The known and projected economic impact on the
Utility’s customer base and the Utility's future rates, fees and
chargesj

5. The application confliocts with the County’s Master
Land Use Plan, including capital improvements clemants.

E. . Transfers to
homeownars’ association or any similar group shall be subject to
the above stated provisions, plus the following additional
provisionsi

1. The transferee shall be B corporation
not-for-profit organized under the laws of the State of Florida.
All users of the utility service(s) of the Utility must ba
members of the corporation and be entitled to one (1) vote
regarding the affairs of the corporation, including the rates,
feas and charges to be charged by the Utility.

2. The membars of tha corporation must have voted to
purchase or otherwise acquirs the Franchise not more than one
hundred and twenty (120) days for to the filing of the
application for transfer. The majority vota required shall be
not less than the percentage required by the corporate charter
and/or by-laws of the corporation, and in no case lass than fifty
percent (50%) of all members, plus cne (1) member.

r. WWLMﬁ.‘ An application shall
be processed in the same manner as prov

in Bection 1-4 sxcept
that the sale or any other transfer of a Franchiss Certificate or
facility, in whole or in part, to any governmantal agency shall,
absent compalling reasons against, be approved as a mattar of
right; however, the governmental agency shall, prior to taking
any officisl action, obtain from the Utility or the Authority
{(with respect to tiu facilities to be tranafarrad) the most
recent avalilable incoms and expense statement, balance shsst, and
statement of rate base for Tregulatory purposes, plus
contributiens-in-aid-of-construction and other contributed
assets. Effectiva at the the time of the closing on any such
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sale or othar transfer, a request for rata rellef pending
bafore the Authority Authority shall automatical!~ be deemed to
have besen withdrawn. Interim rates, if previously approved by
the Authority, must ba discontinued and any money collected
pursuant to interim rate relief must bs refunded to the customers
of the Utility with interest,

G. The luthnrltt.ny estublish the then exlsting rate base
for a Utility in | Preliminary Order to approve a salae,
assignmesnt, or any othar transfer thereof, aexcept no rate basa
need be established for any transfer to any governmental agency.

H. Any person, company or organization that obtalns
ownership or control over any system or any part thereof by any
means luding through foreclosure of a mortgage or other

nce, wust continue all |wutility service without
interruption and shall remove or dismantla any ion of the
systeam prnr:l.ml.z dedicated to public use which might impair the
ability to provids existing service and service committed to.

I. pRiscrationary Public Nearing. At its discretion, the
Authority and/or the Board may hold s public hearing to consider
a completed application for any such transfer.

BECTION 1-20. EXIAMIMATION AND TESTING OF METERS.

A. Tha Board may by Rule provide for tha sxamization and
testing of all meters used for measuring any utility service of a
Utility, and reasonable fees for same,

B. Any person may have a matar testsd by the Utility upon
paysent of the applicable feea fixed by Rule of ihe Board.

C. Utility customers, at their discretion, may pay the fee
at the time of the reguest or have the Utility include ths fee in
the next regularly scheduled statement. However, the fee shall
be repald to the customer or user if the meter is found to have
bean incorrect to the disadvantage of the customer or user in
excess of the degres or amount of tolerance customarily allowed
for such meters, or othervise as may be provided in the Rules of

the Board. Mo fes may ba charged for any meter testing dones by
the Authority.

BECTION 1-21. AFFPLICATION FOR ADDITION TO SERVICE AREA.

A. 'The Authority has Final Authority approval under this
Bection. Proposed additions of utility wservice into any
additional service area shall not be commenced until the Utility
first obtains an amended Franchise Csrtificate from the Authority
that authorizes such additions.

B. An application to amend s Franchise Certificate to add
to the tltul.trl territory shall be made at any time within sixzty
{60) days following the complation of all notice reguiremants for
sama in Rulea of Board. The application shall ba flled with
the applicable application fea per Rule of tha Board and shall
contain a map and legal description of all additional territory
proposed to be served, along with such other minimum £iling
requiremants ?x Rules of the Board. Tha Authority should issua a
Fl.al order regarding the application.

[ 18 Except in very exceptional instances and always based on
necessity, the Authority will pot authorize extension of
franchise territory to any parcel of land that is not contiguous
to the Utility’s then service territory, or in such a manner as
to create *pockets® of unserved area. Any application for
extansion of any service territory that is not in accord with
this policy shall specify in detail the necessity for varlanca to
this policy and hov tha public Interest will be served
notwithstanding lack of adherence to this policy.
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D. W?mm The Authority may render its
decision upon such conditions as the Authority desms proper, and
“I require further relevant information as 1t deems necessary.
This Authority shall consider whether:

1. The Application is made in good faith;

2. The applicant has sufficlent resources to serve the
area for which the extension is sought;

3. The Gystem has sufficlent capacity to serve the
proposed added area; i

4. The conceptual plan that shows ths layout of the
propossd system filed by the applicant demonstrates that, as
applicable, the source of water, method of treatment of watar,
method of trestment of wastewater, and method of disposing of
sevage effluent are adequate to protect the public health,
safety, and welfare;

§. Whether the spplication confliots with the County’'s
local comprehensive plan, including capital improvement elements.

E. Discrationary Public Hearing. The Authority may hold
public hearings to consider an application for a boundary change.

F. The Utility, at no cost to the County, shall file with
the Authority a copy of the construction plans for the system,
which plans must have been approved as required by applicable
Governmental Agencles prior to any Utility construction belng
initiated. At no cost to the County, one (1) set of as-built
dravings shall bs filed with the Authority.

G. A Bulk Water Dtility shall pay a minimum application fee
of $500.00 to add to its service territory except for geographic
arsas to sarvice individual retail customers.

SECTION 1-23. APPLICATION TOR DELETION oF BERVICE
TERRITORY.

A Tha MAuthority has Final Order authority under this
Sesction.

B. The County, the affected Utility, and any substantially
affected person shall be the only persons with standing regarding
deletion of part of a Utility’s service territory.

¢. Each applicant who requests deletion of a Utility’s
service territory shall:

1., Provida the minimum filing irements required by
Rule of the Board, which include a detaiied ingquiry into the
ability or lack of ablility of tha applicant to provids tha
utility service in the area scught to be deleted, the need or
lack of need for tha utility servica in that area, and the
_xistence or nopexistence of the utility service from other
sources within close geographical proximity to that areaj

2., Bubmit = eworn affidavit based on personal
knowledge of an officer of the Utility that the applicant has
caused notice of its intention to file an application to dalata
that service territory to be be delivered by mall or othar means
of actual delivery to the Authority and to such other persons as
may be prescribed by Rule of the Board. Buch notice shall ba
delivered at least twenty (20) days prior to the initial £iling
of that application.
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D. If the Authority does not receive written objection to
the application within twenty (20) dl‘{: following the Official
Date of Filing of the application, Authority may issus a

Final order of its decision oen the application without a public
hearing.

B. If within twemty (20) days following the Official Date
of Filing, the Authority recelves a writtan objection requesting
a 1ic hearing from any other Governmental Agency, from another
Utility, or from a Person who would ba substantially affected by
deletion of any part of the reguested territory, the Authority
may conduct a public hearing thereon. The Authority should
decide the mattsr be Final Order.

@BCTION 1-13. ABANDOMMENT .

A. The Authority has Final Order authority under this
Section.

B. Water or wastewater service to customers of a Utility
shall not be ‘interrupted by the abandonment or placement into
receivership of that Utility. To that end:

1. Ho person owning, operating, manag or
controlling a Utility shall abandon the Utility without giving at

least sixty (60) days’ advance written notice of such intent the
Authority.

2. Aftar receiving such notice, the Authority, absent
compelling circumstances, may require wtitim the Circuit Court
to appeint a receiver, which ma tha Executive Director of the
Authority or any person dnu! appropriate by tha Court. The
receiver shall operats the Utility from the date of abandonmant
until such tims as the receiver d of the property of the
I:I'I:uit.{ in a manner designed to continue tha efficient and
effective operation of all such utility service. All costs of
tha receivership, including s of tha recelvar opearating
and disposing of the Utility, plus attorneys fees incurred by the
receiver and any hzhthu Board, shall be assessed as a lien
against and pald by the owner of thes Utility.

3. The notics to the Authority under subsection (1),
above, is wsufficient ocasuse for revocation, suspension, or
amendment of the Franchise Certificate of the Utility as of the
date of asbandonment. The person operating such Utility shall
automatically be considered to hold temporary authorization to
operate from the Authority.

SECTION 1-24. ENTORCEMENT AND PEMALTY PROVISIONS.

A. Bection 1-6 of this, tha Colllar cCounty Code of
ordinances, applies throughout this Ordinanca. Violations of
this oOrdinance may be prosecuted pursuant to 135.69, Florida
Statutes, or its succeasor in function.

B. Any violation of this Ordinance is declared to be a
misdemsanor within the mearing of Section 775.08, Florlda
statutes, and shall be punishable as therein provided, except the
County may ity in the ive casa that imprisonment ls
not a possible penalty except for contampt of court. Any person
building, installing, or oparating a Water Utility, GSewer
vtility, Bulk Water Utility, or any combination thereof, without
a valid ex ion by tha County issued upon application tharafors
by the Utility, or without a Franchise therefor lssued by the
Board rhall be guilty of a misdemeanor, which may be published as
thaen provided by law., Bach day of such ation may be deamed
to ba a separats misdemeanor. If any Utility, by any officer,
agent or employse, or any other person, knowingly refusss to
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ly with, or willfully viclates any provision of this
Oordinance or any Rule or Order of the Board or Authority, such
utility, officer, agent or employea, or other person mil. ir
convicted, ba guflty of a misdemeanor as spacified.

€. The Authority may initiate a laint to tha Coda
Enforcemant Board for violation of this ordinanca’ in accordance
with Chapter 162, Florida Statutes.

D. Administrative Psnalty. For any violation of a
Pranchire or of this Ordinance or of any written Rule of the
Board or of the Authority under this Ordinance, the Authority may
assess en administrative penalty not exceed giv: hundred
dollars ($500.00), whic'. may be collected in civil court of law
of competent jurisdicticn. Each day a violation continues may be
considered as a separate vioclation.

E. . Whenaver any flling
requirement of any Utiiity, including all required accompanying
docusentation (report and/or statsments), are not filed within
the applicable prescribed time period, the Utl" ity shall be
notified of tha delinquency by certified mail or other means of
actual delivery. If tha required fee and other documentation are
not filed within thirty (30) days after the notice of ﬁcun?::w
has besn received by the Utility, (or within such lesser t &8
specified in the notice), the Authority may conduct an
i t audit of the books and records of the Franchisee to
determins the amount of tha fee that is dus, or may calculats the
fea projecting the fee from the Utility’s previous then recent
ur.r ence. If the County calculates any such fees because the
Utility has not dons so in a prompt and complete manner, the
Utility shall be liable for all applicable late charges plus all
of the County’s costs, Aincluding attorney’s Cfees, costs of
collection and costs of legal action(s) to enforce collection.

F. Costa. Any Utility officer, urnt, or aemployee, or
other person convicted under ths provisions of this Ordinance
shall pay, to the fullest extent allowed by law, all costs and
expenses involved in that case.

G. Tha County may take such other lawful action in any
court of competent jurisdiction as the County deems neceasary to
prevent or remedy any rafusal to comply with, or any vioclation
of, this Ordinance and/er Rule or ordar of the Board or the
Authority. BSuch actlon may lude and shall not be limited to,
an Timu action for injunctive relief, or any antion at law
for damages or other relisf or remedy.

BBECTION 1-28. REVOCATION OF FRANCEISE.
A. Only the Board may revoke a Franchise Certificates.

B. Mo Franchise cCertificates shall be revoked until the
Authority has held a public hearing on such matter and presented
a Preliminary Order to the Board.

C. Motice of intent to consider a revocation shall be given
to the Utility at least sixty (60) days before the date of the
public hearing. Such notice shall be issued by the Authority and
“hall specify all reasons on which revocation is sought, stating
the facts on which such reasons for revocation are based.

D. If tha lut.hntltl determinea aftar its public hsaring
that the basic for revocaticn has been established, the Authority
will issue a Preliminary Order to the Authority to revoke the
Franchiss Certificate or may reguire any other remsdy provided
for in this ordinance or otherwise provided by general law.
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SBBECTION 1-26. EXEMFTION OF COUNTY UTILITY SYSTEMS.

This Ordinance does not apply to any utility facilities cwned
by the County. This Ordinance shall not prohibit or restrict in
any manner thes construction, operation or maintenance of a water
or wsever (wastewater) esystem, bulk water amsystem, or any
combination thersof by the County, mTt in any geographic area
for which an exclusive Franchise Certificate for that Utility
service has been anted to a Utility under this Ordinance and
the Franchise Certificate is active and valid.

ERCTION 1-17. COMFLIAMCE WITH OTNER APPLICABLE REGULATICHS.

All Utilities shall comply with all rules, regulations and
quality and oparating sta pertaining to such utilities as

promulgated and all Governmental ancles havi
jurisd utinnm o e

SBCTION 1-28. APPELLATE REVIEW,

Any directly aggrieved by an order, resolution or
othar action of the Board, or by Final Order of the Authority,
may have it reviewed by the Circuit Court on petition for a ur{t
of cartiorari, pursuant to rule 9.100, Florida rules of appellate

ure or it- successor in function rule, as then applicable.
tters before a Hearing Examiner or the Authority may not be
appealed to the Board. Parties may, in lieu thereof, and as
provided for in this Ordinance, file timely objections to
Preliminary Orders of the Authority that are at that time
scheduled for presentation to the Board for action by the Board.

SECTION 1-39. PROVIDING FOR THE POSSIPILITY OF TRAMGYER
OF REQULATION TO ANOTHER QOVEREMENTAL AQENCY.

In addition to any powar grantsed on tha effective date of
this ordinance by ter 367, or any othar Florida Gtatutes, if
the Board should acquirs authority to decide that one (1) or more
Utilities regulated hersunder 14 in the Board’s judgmant
become regulated by another Governmental Agency, and which
transfer can bs accomplished by the County, then the Board, at
its discretion, by taking such action can approve such transfer
of regulation to the other Governmental Agency.

BECTION TWO: COMVLICT AMD SEVERARILITY.

In the event that this Ordinanca conflicts with any othar
ordinance of Collier County of other espplicable law, the mors
restrictive shall apply. If any phrasse or portion of this
Ordinance is held invalid or unconstitutional by any court of
competent jurisdioction, such portion shall be d saparate,
distinct and independent provision and such holding shall not
affect the validity of the remaining portion.

SECTION THEREN! INCLUSION INTO THE CODE OF LAWS AND
ORDIMANCES.

The provisions of this Ordinance shall become and be made a

of the code of laws and ordinances of Colllier County,

Florida. BSections of this Ordinance =may bs renumbered or

relrttered to accomplish such, and the \mxs fordinance™ may be
changed to "section,® "article,® or any other appropriate word.

This Ordinance shall becoms sffective immediately upon filing
this Ordinance with the Plorida Department of State.
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