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August 12, 1996 

Ms. Blanca S. Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tal lahassee, Florida 32399-0850 

Re : Pocket No. 960838-TP 

..........._ Dear Ms. Bayo: 
ACK '-' 
AFA Enclosed for fi ling in the above-styled docket are the 
'APP original and fifteen (15) copies of Sprint-United and Spr i nt-

----eentel's Motion to Dismiss. 
CAF 
~~ Please acknowledge receipt and filing of the above by stamping 
~~duplicate copy o f this letter and returning the same to this 

CTR writer . 

EAG 
LEG ~~ 
l iN =s;.__ 
OPC 

Thank you f or your assistance in this matter. 

R£CEWED & FILED 
~,. .. :t ~/ ,. .. tX7 
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In the aatter of ) 
) 
) 
) 
) 

. Petition for Arbitration ) 
Purauant to 47 v.a.c. s 252 (b) ) 
of Interconnection Ratu, ) 
Teraa, and COnditiona with ) 

snnrr m~nm-carJL or 
PLOR.IDA, DIC. (al.a known u 
carrJtAL '1'KLBPIICIIm CCIIIPAJfY or 
PLOiliDA AIID Ullliiil TILEPBOHZ 
CCIIIPAJfY OP PLOIUDA) 

) 
) 
) 
I 
) 
) 

------------------~----> 

DOCJ<ET NO. 9150838-TP 
Filed: Auquat 12, 1996 

IQIIQI Z0 DXIMJII 

Pura\IAJ!t to Section 252 (b) of the co-unicationa Act ot 1934, 

aa ..anded by the Teleca.II\IJ\icationa Act of 19915, : and Rule 25-

22.037, Plcrida Adainietrative eodt, United Telephone Co•pany ot 

Florida, Inc. (•Sp.r1nt-Unite4•) an4 central Telephone Coapany of 

Florida, lllo. (•sprint-centel") (together "Sprint" or the 

•eo.pani .. •) Move t o o i .. iee the portion of the Petition1 tiled by 

1 Pub.J ... o. 104-104 S 101(a), 110 Stat . 70 to be codified at 
47 o.a.c. S 252(b). 'Dle CO..uni cationa A.ot of 1934, as aaended by 
the Telae anioationa Act of 19915, ie referred to herein aa the 
1996 Act. 

2 '!be ,...,..ni .. note thet the atyle of the Petition reters to ••int onitect-centel of Florida, Inc. • a• a l8CJal entity that does 
not exist. '!be COIIpiUli .. have interpreted the petition to relate 
to Dnited Telepbone ~ny of Florida an4 Central Telephone 
c~ny of Florida, tvo separate lec,al entitiea, both of whic h are 
certificated looal exoban9e co.pani .. and both of which are under 
o on ovnerllhip, aanav ... nt ancS control. 

OOCUH£.NT NUH6(R·OATE 

0 8~21/ AUG 12~ 
FPSC·RECOROS/RrPORTING 
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1178 c: J!Jdcationa Coapany, 1nc. ( •I!PS" ) on July 17, 1996 dulinq 

vith atipulated u.aqea, and atate: 

1. KFI'e petition identiti .. Sprint'• retuaal to aqree on 

Kr8 ' a propaaed atipulated daaaqe clauae as an unr .. olved issue to 

be arbitrated In' tbe PP8C. J1aA Petition at 8-9, t F . Kl"S proposea 

that. tha Cc tea ion adopt 1 23 ot MPS' s Comprehensive 

Iftterconnection Aqre..-nt ee a .. ans to resolve this unresolved 

iaeua. ftia portion of KPS'a petition and requaat t or relie f 

abould be .triekan and/or disa;•eed by the FPSC tor the t o llovlnq 

reaaona. 

a. Pirat, tbe 1996 Act does not qive the FPSC the power t o 

arbitrate a dispute recJarcSlnCJ tbe propriety ot a stipulated damaqes 

olauae. section 252 of tht 1996 Aat eapovars a state co-iaaion to 

arbitrate unre.olved issues ancS the state coaission is required to 

•ensure tbat audb reeolution and conditions aeet the requireaents 

of Section 251• and •establish any rata& for interconnec t i on , 

service, or network el ... nta accordinq t o subsection (d ) [Pricinq 

Standarda) ••• • A stipulat4td daaaqe.s clause 1a not a requi r .. ent 

ot Section 251 nor is it a rata tor •interconnection , services, or 

network eleaenta.• Additionally, agreeing to a stipul ated damages 

clause ia not one of the exprese or i a plied duties or obliqati ons 

ot an inauabent local excbanqe coapany spec ified in Sec tion 251. 

AcOordinqly, the PPSC does not have the authority under the 1996 

ADt to arbitrate Sprint' s J:efuaa l t o aqree to MFS ' proposed 

stipulated daaaq .. c lause. 
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s. a.cond, becawre iltpoainq a atipulated daaaqea clause in 

arbitration 1• tantuiOUnt to avardinq da .. Qea tor breach. of 

oonaact or failure to follow a Co.aiaaion orc1er, the PPSC doea not 

bave tbe power to hq>oae a atipulatec1 c1aaaqaa olauae . Awardinq --9- ia a jllllicial function beyonc1 the power of the FPSC. iu 

lgy1;lbvn Bell ftl!l!!bpp• and Taleq;raM co. y. llobile AM.riea earp . . 

~. 291 S0.2d 199, 201 (Pla. 1974) • 
• 

4. 'l'bird, bec.u- the propoaad atipulatad cUJiages provision 

involvea the tapoeition of a $75,000 paya . .nt for even a minor 

braach, the etipulatad da.aaqea ia not a valid liquidated damage 

proviaion but ia, inatead, a ,Penalty which is against Florida 

public policy. 

5. Acoordinqly, liPS' requeat for the FPSC to impose a 

atipuletad daaaqaa cleuas ebould be diemisaed from the Petition . 

1IIDDtZPORB, Sprint raqueata that the PPSC enter an Order 

di..taainq tbe atipulated daaagea portiona of the Petition aa set 

fortb in thia Motion. 

Datec1 tbia 12th day of August, 1996. 

ILLIS 
PONS 

J. J FPRY WAHLEN 
Au•l•y ' McMullen 
P. o. Box 391 
Talllahaasee, Florida 
(904) 224-9 115 

32302 

ATTORNEYS FOR CENTRAL TELEPHONE 
COMPANY OF FLORIDA AND UNITED 
TELEPHONE COMPANY OF FLORIDA 
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QAUIICUJ: OJ IQYJ:CI 

I RDDY CD'l'IrY tbat a true and correct copy or tbe roreqo inq 

ba8 been turniabed by o. s. Mail, hand delivery (•) or overniqht 

expr-• (**) tbia Ut.b 4ay or 

Mi~el Bilt.ai~ • 
Diviaion of Leqal Service• 
Florida Public Service c~. 
25-lOt Sbu.ard oak BlVd. 
'fallu ..... , n. 323119-0850 

...... 

Auquat , 1996, to tbe rollowinq : 
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An4raw o. Lipaan •• 
Ruaaell M. Blau 
Lawrence R. Preedaan 
8vidler ' Berlin, Charter ed 
3000 X Street, N.W., Suite 3 00 
Waahinqton, DC 20007-5116 
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