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TALL At-4ASSCt , r'LO H IDA '•~..101 

Novembe r 4, 1996 

BY BAND DILIVIRY 

Ms. Blanca S. Bayo, Directo1· 
Division o f Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boule vard 
Tallahassee , Florida 32399-0850 

Re: Docket No. 960407-TC 

Dear Ms. Bayo: 

... 

Enclosed for fiJin~ in Lhe abovP - :11ylt!d docke t a t •· th• · 
original and fifteen (15 ) copies o t ALLTEL M ·rn01.m duru in Oppo:~i t i ()n 
to Motion to Dismiss Petitions on Propos ed Agenc y Action. 

We a r e also submi tting the Memorandum on a 3 . 5 " hi gh -d~:nsiLy 

diskette generated on a DOS computer i n WordPerfect 5. 1 [orrnat . 

Please acknowledge r eceipt and fi 1 ing o f t he above by stampinrJ 
t.he dupli cate copy of thi r; l et ter and r c turn inq t h~ s ame t o th1: : 
writer. 

Thank you for your assistance in this matte r. 

--- ... "-
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a•roaz ~ FLORIDA PUBLIC S .. VICE COMMISSIO. 

In re: Petition for waiver of 
rules and policies to permit 
provision of 0+ local and 0+ 
intraLATA utilizing store and 
forward technology at pay 
correct i onal institutions and 
other confinement facil ities, 
by Invision Telecom, Inc. 

Docket No. 960407-TC 

Filed : ll -04 - 96 

ALL~L'S KKMORANDUM IH OPPOSITIOH TO 
MOTIOH TO DISMISS PaTITIOHS OH 

PROPOSED AOKNCY ACTION 

Pursuant to Rule 25- 22 .037 (2) (b), Flo rida Admi nistrative Code, 

ALLTEL Florida, Inc. ("ALLTEL") files this Memorandum in Oppositi o n 

to the Motion to Dismiss Petitions on Proposed Agency Action fil ed 

by Global Tel*Link Corporation ("Global") and Invision Telecom, 

Inc . ("Invision") on October 23, 1996 ("Motion"). The Motion 

should be denied for the following reasons: 

I. ALLTIL'I lyhttaptial Iattptl are Affected by the PAA Order 

1. While the Motion correctly quotes the Aqrico rule o r. 

standing, the movants misapplied that rule to the facts of th i s 

case, and consequently, r eached the wrong conclusion. ALLTEL has 

standing under Florida law to protest the proposed waive r· becaus·::! 

it will suffer an "injury in fact" and because that injury is of 3 

type which this proceeding is designed to protect . 

2. Injury in Fact. Movants' economic harm argument might 

have merit if the FPSC was not immersed in the economic regula tion 

of the telecommunication:; indust t·y; howe ve r, that .i n n oL the c .-.::f• . 

One of the FPSC's primary functions is to regulate and adjust the 



economic relationship between telecommunication competi t o rs; 

therefore, the notion that economic harm is not sufficient as an 

injury in fact is wrong. 

J. A c lose l ook al t he cases c i ted by movant u :nrppo rL$ t hi ::; 

conclusion. The Agrico case involved t he De partme nt of Enviro nrn•· r• 

tal Regulation ("DER"). The stated purpose of that agency was to 

protect Florida's environmental reso urces , not to regulate the 

economic relationship between competi tor s in the chemical indu~tr y. 

For that reason, the Court concluded that a claim of economic ha rm 

ba a competitor could not serve as tht: basis for standing. 

Likewise, in the Optometry case, the purpose of the Board o f 

Optometry was to protec t the public health, not to r e gulate t h•· 

economic relationships between competing eye doctors. Consist. .. nt 

with Agrico, the Co urt held that a c l aim of f"!conornic harm by a 

competitor could not serve as the basis for standing in that case. 

4 . While those cases are well r easone d a nd l ogica l o n th.:i r 

own facts, they have no application t o a n agency like the FPSC that 

,for the last hundred years has regulated the economic r elationships 

and amount of competition in the telecommunicatio ns industry. 

Under state law, the FPSC still retains plenary regulatory cor. r o l 

over almost all aspects of ALLTEL's economic e xistence, and c..so 

has substantial responsibility to r egulate t he types and level o f 

competition in the telecommunications industry. For the movants to 

argue that economic harm is not the type of injury t he FPSC is 

authorized to address i gno res several o f t he basic func tions of the 

Commission . 
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s. Importantly. Florida law allows small LECa like ALLTEL to 

remain on rate of return regulation and give n the FPSC speci f ic 

authority to enforce all regulations necessary for rate base , ,., ,, •' 

of return regulation . Fla. Stat. § 364.052(2). The 0+ intraLATA 

and 0+ local r est rictions fo r which movants seek a waiver w•·rr

adopted years ago in a rate of return env ironment in a SecU on 

120 .57 hearing as a regulation necessary to , among other things, 

protect LEC revenues . The potential l oss o f revenue wa s ,, 

sufficient "injury in fact " to form the basis for standing and a 

120.57 hearing when the restrictions were adopted and, because r ate 

of return regulation continues f or certa i n small LECs, sti ll 

remains a valid basis today. 

6. While ALLTEL has not alleged that the likely loss o l 

reve nue will cause it t o earn outside of its authorized range of 

rate of return, the absence of that a llegat i on is not relevant or 

dispositive. This proceeding is not a genera l rate case, nor does 

it i nvolve a request for i nte r i m rate r e i i ef in whi ch ALLTEL : s 

ask i ng to be •made who le" up to the bottom of its authorized rang~ 

of rate of return . 

7. The key in this proceeding is the potent ial l oss o'f 

revenue and the upward pressure on l ocal rates that t he l oss wil. 

cause, not whether that l oss will i mmediat e ly c ause an undc r·carn ir:~ 

condi tion. If ALLTEL can only protest individual regula t o!:.: 

actions that produce a revenue l oss s ufficient t o crea te an 

immediate underearning condition, it will be powerless t o pro t est 

a s e ries of small re·venue losses that together could cause an 
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underearnings condition and eventually drive the need f o r a Joc--11 

rate increase. ALLTE:L needs the ab.i 1 i t y to point o ut pot:c>nt i .• 1. 

r e venues l osses to the Commission as the y occur· so that the ft1t u r• · 

need for local rate relief can be deferred o r eliminated. The 

Commission should ignore movant's "earnings " argumerr'- and deny t he 

motion to dismiss . 

8. Redressibility. The argument that this proceeding i :J llf>L 

designed to protect ALLTEL from substantial injury i s al so witho ut 

me rit. Aa no ted abo ve , the 0 • inu·.aJ.ATA . 111c.J 0 • l u(·,d ·. d I l' •. ll lrrr•J 

restrictions were adopted, among other things, to pt·otect I.EC' 

revenues. Since they were adopted in a 120.57 proceeding conc~ r n • ·d 

with protecting LEC revenues, they should o nly be taken a way in ,, 

similar proceeding. 

9. Moreover, the possibility that the Commiss i o n could ho ld 

a rate case to increase loca l rates in an amoun t sufficient t o 

compensate ALLTEL for its lost revenues complete } y misses t h· · 

point.• ALLTEL's goal is to avoid the injury (i.e .. revenue l oss 1 

so that il rate case i s not necessa r·y. 111 a t irne whe n mo r e c.~nd rno :. · 

revenue streams are placed at risk each day by competitive r, : 

regulatory actions, ALL TEL should not be left with a rate cast' ,, ,.; 

its sole recourse. Rather, it should be allowed to fight ag.J !t.! ' 

regulatory action that will r e duce its revenues in the fi: w 

1As a point of c l atification, fiJ ,LTEl. is not oc ekin<l a Joc.tl 
s ,-.t-o> inc ro•aoe in thiu C cHII.!. Ra t her , it hOfH::J t o .1vo ld the rcver1 uv 
loss associated with the requested waiver. Do ing so should help 
mitigate the need for rate relief in the future . 
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instance, thereby hopefully mitigating or deferring the need for 

l ocal rate relief in the future. 

1 o . Conclusion on Standing. ALLTEL remains o n rate of r etun1 

regu l at ion. Taken together, a seri es o f sma ll r e venue l osses can 

d e velop into an underearnings condition and the need f o r- a l ocd l 

rate i ncrease. The FPSC continues to have plenary economi c 

regulatory authority over ALLTEL f o r the purpose o f ensur ing thu 

ALLTEL c an continue to provide basic local e xchange service at 

reasonable rates to the customers in its servi ce area. The l oss o f 

revenue that will occur if the request ed waive r .is gr·an ted 

constitutes an "injury i n fact" to ALLTEL's s ubstantial interest ~:! 

and is the type of injury that this type o f proccPding is design•·d 

to protect against. The fac t t hat the FPSC could rais" 1\LLTEL' : 1 

!basic local service rater; to make up t he l ost r·e ve nues in . 1 

separate l"d te c ase proceeding does not mean t.ha AI.LTEL wi 11 no t b·· 

affected by this proceeding and should no t p r·event ALLTEL f: u 

fighting the waiver question in this proc~::eding befo r e t he r e vem.· · 

l oss occurs. Mo vants ' a r·guments o n stand1 ng ha ve no me r it and !.· 

mo tion to dismiss f o r lac k of standing s ho uld be d e ni ed. 

II. T•lee rpicatiopa Act of U9§ Poe• Not CQN!tl Orgt of Wai ... •r 

11. Movants have suggested t ha t t he FPSC is p owerlPss t o d• · :.·! 

the r e que sted waiver as .... result of the Te l eco rnmuni c .tt i o ns Ac:t ' : 

1996. In support of t hi s position, Movants c ite t he FCC's r e cen 

payphone o rder issued on September 20, 1996. Whil e the FCC' s 

paypho ne order is relatively clear o n the preemption i ssue , ALI..TEL 
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no tes that various states have r e quest e d r econ s ide ratio n o ! the 

paypho ne order and that the payphone order may be appealed and/c.> t 

;.: t.ay ... •d. T hat: being t: llP c a se , the FPSC sho uld no t t ake any a ction 

in h i s docket based o n the FCC's paypho ne o r·dc t until it d •· l •· l 

m 1n ·s t hat t he payphone order wil l g o into c ((cct without t r: l •·v.ont 

c hanges . 

Copclu•ioa 

12. ALLTEL's ability to continue pro viding basi c l oca l 

servi c e at reasonable rate s is depende nt o n, a mo ng o the r thingn. 

i ts cont inuing ability to obtain sufficient t·eve nue s (ro m a 1•11 0 •' 

va r iety of sources. Many of those sourc e s are at ri s k o ! goi ng 

a wa y. Pro tecting the revenues of a small LEC o n rate o f r el u t r. 

r e gu l ation is not one of the Commission• s primary goal s , b ut r a L:v· t 

i s a means to an end, .i......e..... maintaining l ow basic local s e r·v i C•.'! 

rates f o r ALLTEL's custome rs. 

13 . One o f the revenue sources hi s t o ri cally availabl e t o 

ALL TEL is at risk i n this proceeding. I! it goes away, ALLTEr. a n . 

its customers will be harmed . For the reasons e xplai ne d in ll: .. 

memorandum, ALLTEL respectfully requests that the Motion be deni e•l . 
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DATED this 4th of November, 1996. 

LEE L. and 
J. JEFF LEN o f 
Ausley & ilen 
Post Office ~ 391 
Tallahassee, Florida 32302 
{904 ) 224 - 9 11 5 

ATTORNEYS FOR ALt. TEl. FLORIDA, INC. 

CJITIPICATI or SIRVICB 

I HEREBY CERTIFY t ha t a true and co r r ec t copy o f the fo rego ing 

has been furnished by U. S . Mail or hand de live ry {*) this 4 th day 

of November , 1996, to the f o llowing : 

Staff Counsel • 
Division o f Legal Services 
Florida Publi c Servi c e 
Commission 
2540 Shumard Oak Blvd . 
Tallahassee, FL 32399 -0850 

Nancy H. Sims 
BellSouth Telecommunications , 
Inc . 
1 5 0 S . Monroe St., Suite 400 
Tallahassee, FL 32301 

InVision Telecom, Inc . 
1150 Northmeadow Parkway 
Suite 118 
Roswell, GA 30076 
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Floyd R. Self 
Messer Law Firm 
P.O . Box 1876 
Tallahas see , FL 32302 - 1876 

David B. Erwin 
Young Law Firm 
P. O. Drawer 1170 
Tallahassee, FL 32302 
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