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P R 0 ~ E E D I N G S 1 

2 

3 CHAI~~ CLARK : Let's call the agenda to order. 

4 Commissioners, the ataff has indicated to me t~at they 

5 would like to take up Docket 960757 first and to deal with 

6 the motion to atri~e 1~ 1~. lly and then move to the 

7 recommendation. Unless there 1s en objection to that , 

8 that's how we'll rroceed. Okay7 

9 

10 

MS. JOHNSON: Yes, ma'am. Thank you. 

CHAIRMAN CLARK: All right. Commissioners, are 

11 there questions on the motion to strike? 

12 COMMISSIONER KIESLING: I'm still reading it . 

13 CHAIRMAN CLARK: And if there are no quest1ons, 

14 is there a motion? 

15 COMMISSIONER DEASON: I would move t o approve 

16 staff's recommendation. 

17 COMMISSIONER GARCIA: I'll second. 

18 MR. PELLEGRINI: Chairman Clark, would you wish 

19 me to comment on the recommendation? 

20 OL\IRMAN CLARK: No, really, we are just giving 

21 CommJssioner Kiesling a minute to get through 1t. 

22 COMMISSIONER KIESLING: Yeah, I d1dn't get it 

23 until it was handed to me this morning, so -· 

24 CHAIRMAN CLARK: That's Cine . 

25 COMYISSIONER KIESLING: Okay. 
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2 motion --

3 

4 

5 second. 

6 

7 

8 

9 

CHAIRMAN ClJ\RK: All ri.ght. There has been a 

Do you have any ~~estions? 

COMMISSIONER KIESLING: No . 

4 

CHAIRMAN CLARK: There hat~ been a tnotion and a 

All those in favor say eye. 

(AFF!Rio:A""!VE INDICATIONS) 

CHAIRMAN 'LARK: Opposed nay. 

(NO RESPONSE) 

CHAIRMAN CLARK: All right. Now we will move to 

10 Docket Number -- well, we are in Docket Number 960757 , 

J1 which is the arbitration between MFS and BellSouth. 

12 MS. SHELFER: Commissioners, most of the issues 

13 in this proceeding were resolved, and because the portions 

14 of the FCC interconnection order that were stayed, 

15 specifically the pricing guidelines in Section 252(il, 

16 staff has -- somP- of the recommendations and some of the 

17 issues are in two parts. Each recommend&tion will cons ider 

18 both the Act and the FCC order, ano we will go issue by 

19 issue if that's your preference. 

20 CHAIRMAN ClJ\RK : Yea . 

21 MS . BROWN: Commissioners, if I might JUSt 

22 interject something. l'.m not sure you all are aware that 

23 Justice Thomas denied the FCC's petition yesterday, so the 

24 stay is in effect. 

25 CHAI~N CLARK : 1 heard it on NPR . It did make 
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1 the national news fairly quickl y. 

2 MS. BROWN: Right, and how did they '"'ord it this 

3 morning, Charlie, on CNN? 

4 MR PELLEGRINI: I think it was something t.o the 

5 effect that the FCC took another hit , something like that, 

6 on CNN. 

7 COMMISSlCNErt JOHNSON: On t hat topic, although I 

8 know it's not necessarily directly relevant , but what's the 

9 process now? Did the FCC file with other supreme court 

10 justices , and could it still be heard within the nex t 

: 1 several weeks by the other justices? 

12 MS. BROWN: I don't think so. 

13 MR. PELLEGRINI: The CNN report BaLd that it was 

14 scheduled for a hearing in January before the f\:11 court. 

15 

16 

19 

20 

COMMISSIONER JOHNSON: It just said the e1ght -

MS. BRCWN : The 8th circuit. 

MR. PELLEGRINI : No, before the suprem• court. 

HS . BROWN: Oh, the supreme court. 

MR. PELLEGRINI: As I understood. 

COMMISSlONER KIESLING: Yeah, that is what is 

21 confusing me, is the me&sage we got from Cindy Miller is 

22 chat --

23 CHAIRMAN CLARK: I'll bring it up again. 

24 COMMISSIONER KIESLING: -- applications WLll now 

25 be renewed with Juutice Stevens and Justice Ginsberg . 

C & N RE~0RTERS TALLAHASSEE, FLORIDA (904) 385-5501 
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1 COMMISSIONER JO~SON: Yeah, and I had been 

2 told --

3 COMMISSIONER KIESLING· And I don't understand 

4 what that means. I mean --

S COMMISSIONER JOHNSON: I had been told this 

6 morning that AT&T filed with one of the justices, and the 

7 FCC filed with anot:hc. tor them to take the wh:Jle matter up 

8 and that they will be meet~ng, the supreme court will be 

9 meeting today and they could decide to review the issue. 

10 CHAIRMAN CLARK: You mean to t ake the whole case; 

ll is that what you heard? I know they were consider1ng a, 

12 it's some extraordinary writ wnere they actually reach down 

13 into the lower court and take the whole case. 

14 COMMISSIONER KIESLING: And pull it up, yeah. 

15 CHAIRMAN CLARK: Yes. 

16 COMMISSIONER JOHNSON: And you know, ! don't 

17 know. I don't know If they meant rev1ew~ng Lhe l~fting of 

18 the stay or if they meant reviewing the whole case and even 

19 whether or not that was possible. 

20 MS. BROWN: I don't know because 1 d~dn't watch 

21 the news, and 1 haven't heard; but I had heard that there 

22 was this possibility that they might ·-or actually the FCC 

23 was encouraging them to take the whole case to get it over 

24 with. 

25 CHAIRMAN CLARK: Well, Commissioners, I should 
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1 tell you when I had the opportunity to go •1p and meet with 

2 the solicitor general with some other parties, they did 

3 discuss that approad.; and the sol icitor general indicated 

4 that -- he asked about the need to resolve this quickly, 

5 and whichever way the -~ ui t court went wasn't it likely 

6 that it wind up in the sup1 ~e court. And the point made 

7 to him was there are far more issues ~n the case than just 

8 the one being brought to them, and that it is a bigger case 

9 than just those issues, and it would be appropriate for it 

10 to follow the regular appellate procedures and that the 

11 eighth circuit was proceeding expeditiously. 

12 I don't know if having lost on the stay that they 

:3 will then approach it through that avenue; that may be what 

1~ you're thinking about. He didn't seem that enamored with 

15 that alternative bec3use it was so extraordinary, and my 

16 information was the last time they d~d it was w1th the 

17 N1xon Watergate tapes, I th1nk So we have Issue 2 then. 

16 MS. NORTON: Commissioners, Issue 2 involves a 

19 request by MFS for ~he handling of information services 

20 traffic between MFS and information service provi ders where 

21 BellSouth has a contract with an information service 

22 provider but MFS does not. Staff has recommended approval 

23 of MFS's proposal with one rnodificat1on, and a slight 

24 clarification in tte recommendation language is being 

25 suggested, and I would like to read t.hat ill j f that. ' s 
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l okay . It's in the last paragraph -- last sentence of the 

2 first paragraph so that starting from the comma it will 

3 read, "Unless that 

4 

5 

6 

COMMISSIONER DEASON: I'm sorry , which? 

COMMISSIONER GARCIA : Page. 

MS. NORTON : "'"" ·last sentence of the first 

7 paragraph of the recommendatlon statement. 

8 COMMISSIONER JOHNSON: Page 5? 

9 MS. NORTON: I ' m sorry, it ' s page 5. 

10 CHAIRMAN CLARK: Go ahead. 

ll MS. NORTON: And picking it up from the comma, 

12 that sentence should now read, "Unless that carrier and 

13 that ISP have a signed agreement specifying the appropriate 

.4 charges.• And it should not change the sub~tance, just 

1 ~ make it a bit clearer. 

16 CHAIRMAN CLARK : Quest ions, Commissioners? 

17 COMMISSIONER KIESLING: No, I just ~ou~d tell you 

18 that that change was made at my suggestion because after 

19 reviewing the substance of the recommendation , it seemed to 

20 me rhat there were two things required to meet the 

21 exception, one was that there be a signed agreement between 

22 them, but the other was that the amount. be cont.ained ln 

23 that agreement., and so it doeon't change the -- it's not my 

24 intention in any way to change the recommendation or the 

25 outcome. lt was just to make sure that that sent~nce was 

C & N REPORTERS TALLAHASSEE, FLORIDA (904) 385·5501 
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1 clear as to what had to be there. 

2 CHAIRMAN CLARK: I jus~ want to make sure that 

3 !'m clear or. how this works. Suppose BellSouth has an 

4 agreement with the ISP but MFS does not and a customer of 

5 MFS makes the ca.l to the ISP, what is going to happen? 

6 MS. NORTor.. MFS would send the ~all detail to 

7 BellSouth who under the 1r proposal would rate the call 

8 under the terms specified 1n its own contract with the ISP, 

9 send that back to MFS who would bill and collect that under 

10 that collect that charge . 

11 CHAIRMAN CLARK: Okay. And BellSouth would be 

12 entitled to whatever they are entitled to based o n their 

13 agreement with the ISP? 

14 MS. NORTON: There is nothing under MFS ' s 

15 proposals that would spell that out. What we are sayin~ ~s 

1E that MFS should do that and Bell should do that; however. 

17 MFS has proposed that it itself retain five cents a minute 

18 CHAIRMAN CLARK: The answer to my question is 

19 yes, isn't it? 

20 MS. NORTON: BellSouth has its own contract, and 

21 whatever would apply under that I presume would apply. I'm 

22 not making a specific recommendat1on how Bell would handle 

23 that because it was not proposed. It was MFS's proposal to 

24 piggyback on Bell's contract that I was addressing in this 

25 recomme1dation. 

C & N REPORTERS TALLAHASSEE, FLORIDA (904) 385 - 5501 
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1 COMMISSIONER DEASON: Well, I have a question. 

2 You classify this as a network eleme,t and that, therefore, 

3 it should be pt·ovided . My question is if you are going t o 

4 classify ~t as such, what is the cost o f providing this 

5 service, and what aDd how is the provider of the service 

6 going to be paid for ch~ ~rovisioning of the serv~ce? 

7 MS. NORTON: Commissi o.1er, we recommended that it 

8 be classified as a network element under the terms 

9 specified in the Act. There was no specific cost data 

10 Frovided and s taf t views this really as really working out 

11 details in a contract. We believe that the appropriate 

12 arrangement needs to be contract to contract with each 

13 provider, but we also believe that the end user needs not 

1~ t o be inconvenienced, or inconvenienced to the least amount 

15 possible. So I can tell you that there is no cost data for 

16 tria, but we do know that the relat1onsh1ps ex1st Wlth the 

17 incumbent LEC. We are encouraging the new LECs to 

18 establish those relationships. In the meantime 

19 COMMISSIONER DEASON: Don't you think that if the 

20 new LEC tries to sign up a customer and they sign that 

21 cuetomer up and then that customer learns that they are not 

22 able to call the information service provider, that would 

23 be a.n extreme incentive for them to negotiate and sign 

24 their own contract with the information service provider. 

25 M~ . NORTON: That suggestion was madP by Bell to 
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the extent tnat the ALEC should be re~ired to get the1r 

own contracts, and MFS suggested that absent the contract 

they would be required to block. Staff disagreed with 

that. We believed that they didn't have tc block it, they 

could still provid~ it; but that i c a way co go, yes. 1 

agree with you that lt wjuld be an incentive, but I thinK 

that -- I didn't recommend t hat because I think that would 

inconvenience the end user, and I didn't think that was 

necessary. 

CHAIRMAN CLARK. Well, it seews to me though 

gett ing back to my question with respect to when 

it's an MFS customer and MFS does not have a relat i onAhi p 

with the ISP, what you described, would you answer ~Y 

question, then does BellSouth, because they have a 

contract, are they able to keep some money from that as a 

result of their contract with the ISP? 

MS. NORTON: BellSoc th would be able to =harge 

the ISP for its own part in that. The only reason I 

hesitated at all is because this did involve a third, and I 

don't know -- I'm not familiar with t he specific contracts 

as to whether there would be a problem. An educated guess 

is Bell would do that. 

CHAIRMAN CLARK: Well, it would seem to me that 

al le~st with respect to the ISP t hey don't care. 7hey are 

getting their call, and they are going to get their ,,,oney. 

C & N REPOR';'ERS TALLAHASSEE, FLORIDA (904) 385-5501 
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1 1 And to the extent Mrs does not have a contract with them, 

2 then BellSouth is going to get wharever money they are 

3 entitled to because of their contract, and there isn't 

4 incentive tor MFS to contract directly with them so they 

5 will be able to deduct their administrative costs. As I 

6 understand it, you a~, tecommending that they not be 

7 allowed to do this unl ess they have a contract with them. 

8 MS. NORTON: If I understood everything that you 

9 said, I agree, that MFS is the one that has to go get a 

10 ~ontract before it gets to keep anything. Bell has one and 

11 it can. 

12 CHAIRMAN CLARK: Well, that addressed 

13 Commissioner Deason's concern, that there be some incentive 

14 for MFS to get its own contract because 1 think there 

1e should be some incentive for them to get these 

16 relationships developed. 

17 MS. NORTON: It's staff's belief that requir1ng 

18 MFS to send the calls through but not be allowed to keep 

19 anything for itself until H gets a contract provides the 

20 incentive, that was staff's view . 

21 COMMISSIONER DEASON: But right now the way 

22 the -- right now the incumbent LEC has a contractual 

23 relationship with an informatior. service provider, and that 

24 was negotiated between them, and ~hatever they work out 

25 seems to be ~ppropriate. Now what you're askin1 the 

C & N REPORTERS TALLAHASSEE, FLORIDA (904) 385-5501 
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1 incumbent LEC to do is be the intermediary, and it seems tc 

2 me, take on additional costs acting as an intermediary and 

3 passing billing information with no more payment for that 

4 service; but you clas~ify it as an element, an unbundled --

5 it should be an unbundled elem~nt as such , but there is no 

6 payment for that, r~ i t looks to me lik~ there are going 

7 to be additional costL. above what is now contemplated in 

8 the contract between the incumbent LEC and the ISP. 

9 MS. NORTON: I agree with you, and I think that 

lO they should -- and tne way ! would look at that 1s I think 

11 that when MFS enters into its contract with ISPs that will 

12 no longer be an issue, and because they will contract and 

13 bill and collect directly with the ISP once they have the 

14 contract. Until that time. yes, the sit11atior. you 

15 described will occur, and 1 think MFS and Bell can agree on 

16 an amount for that. 1 bel1eve t hey simply j ust have not 

17 attempted to do that. 

18 COMMISSIONER DEASON: 1 certainly agree. It 

1 9 looks to me like this is something that could have been 

20 worked out between the parties and d1d not need to be 

21 brought to the Commission . I totally agree w1th you; but 1t 

22 seems to me that we are bein3 unfa1r to the incumbent LEC 

23 placing additional cost, additional administrative burden 

24 wich no additional payment for the convenience o f the --

25 now I a9ree for the convenience of the customer and for the 
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l · convenience of the ALEC, but it seems ~o me like the --

2 The ALEC has responsibility to provide quality service :o 

3 their customers when they sign them up, and if they don't 

4 have a contractual relationship with the information 

S service providers th·y need to tell their customers t~at 

6 up front before they ever sign up instead of just 

7 assuming -- or us requi ring the incumbent LEC to act as 

8 that intermediary with no payment from the ALEC, it seems 

9 to me. 

10 You're right that the ALEC will not be getting 

ll any revenue as a result of this, but they are imposing a 

12 cost on the ILEC, and they are not having to pay any cost 

13 to them. 

MS. NORTON: I would say that we have not 

15 approved -- it is not being brought be.fore us. They have 

16 110t requested that element of the contract, but I don't 

17 believe th~re is anything to prevent -- If you adopt 

18 staff's recommendation approving that, I don't believe 

19 there is anything to preclude Southern Bell, BellSouth from 

20 going to MFS saying, if you want me to do this, rate these 

21 calls for you because that is the element involved, if you 

22 want me to rate these calls, this ~s what it's going to 

23 cost you, and they can work that out. There is nothing to 

24 stop that from happening, ao I don't bcl~eve there has to 

25 be unrecovered costs under staff's recommenda ... ion; I'm just 
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1 saying it hasn't been brought to us for a decision. 

2 COMMISSIONER DEASON: Bu~ your recommendation 

3 doesn't say that , that they would have that opportunity to 

4 do that. 

5 MS. NORTON: Honestly, I didn't believe that it 

6 was something that tbls Commission needed to address, but 

7 we can certainly add that sentence in there, that Bell can 

8 seek to recover those costs (rom --

9 COMMISSIONER DEASON: Yeah. be f ore Bell would be 

10 required to act as that intermediary and pass that billing 

11 information along and carry that traffic, that there would 

12 have to be an agreement ao to a payment from the ALEC to 

13 the ILEC, or in this case, from MFS to Bell . 

14 MS. NORTON: I would suggest wording to the 

1.> effect that there is nothing to preclude Bell. I don't 

16 know that it should be our role to 

17 COMMISSIONER DEASON: To mandate there would be a 

18 charge? 

19 MS. NORTON: That ' s right. 

20 COMMISSIONER DEASON: But that Bell would be 

21 within its rights to expect a charge that would cover the 

22 cost, and I would think it would be very minimal, but 

23 nevertheless, the cost of providing -- because it's a 

24 ser\·ice there; basically they are providing a service to 

25 MFS. 
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l MS. NORTON: That's correct. I believe that the 

2 amount of traffic is going to be very, ve1~ minimal, and 

3 Bell may elect the option not to worry about it at this 

4 point or not unt1l it grows, they may well want to. 1 

5 believe they can. 

6 CHAIRMA.~ CLAH. I' m confused. I thought t:he 

7 issue was what are the appropriate rates, terms and 

8 conditions if any for billing, collection, and rating 

9 information service traffic between MFS and BellSouth; I 

10 thought we were supposed to include any rate. I thought 

11 that was the issue. 

12 MS. NORTON: Commissioner, it was just noc part 

13 of the specific proposal that MFS put to us for 

11 determination. 

15 CHAI~~ CLARK: Well, let me ask you this. did 

16 tr.ey submit to us and for arbitration any general b1ll1ng 

17 and collection? Because there will be other billing and 

18 collection that the ILEC will have t o do for MF'S, wo n't 

19 there be, or am I completely mistaken? 

20 MS. NORTON : I don't know that you're mistake n, 

21 but nothing jumps to m1nd immediately . 

22 MR. REITH: Commissioner, if you remember, a lot 

23 of these issues were negotiated out at the last minute and 

24 withdrawn from the petition; so therefore, the associated 

25 record with ~hose issues were withdrawn. TherP were some 
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1 other issues that deal t with b~lling and collection, and 

2 yeah, you are correct. 

3 CHAIRMAN CLARK: Well, and wouldn't that go in 

4 part of their billing and collection? We are just telling 

5 them that this is one call that they are also going to have 

6 to rate for. 

7 MR. REITH: We would expect it probably would be 

8 something incremental. 

9 COMMISSIONER KIESLING: If I understand correctly 

10 what you said earlisr, it's staff's -- and this is kind of 

ll a putting together several things - - it would be staff's 

12 recommendation that it is a better approach for us to do 

13 this through an incentive as opposed to a requirement that 

14 they have a signed agreement? 

15 MS. NORTON: Yes. 

16 

17 

COMMISSIONER KIESLING: Okay. 

MS. NORTON: Yes , and your question goes to the 

18 basic, you know, do they -- you know, encouraging them to 

19 get a signed agreement so that the whole issue goes away. 

20 I believe Commissioner Deason's concern was with before 

21 that occurs what happens. 

22 

23 

COMMISSIONER KIESLING: Okay. 

COMMISSIONER DEASON: There is no issue if they 

24 have their own signed agreement. 

25 MS. NORTON: Correct. 

C & N REPORTERS TALLAHASSEE, fLORlDA (904) 385-5501 
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l COMMISSIONER DEASON: If MFS has a signed 

2 agreement with all the information service providers, thPre 

3 is no issue . 

4 

5 

MS . NORTON: Correct. 

COMMISSIONER JOHNSON: I think that with respect 

6 to the issue that Corr~1ss ioner Deason raised about the ILEC 

7 serving as the intermed 1a ry , r3ting the calls, or whatever 

8 the jargon is that you all use, as I read this, I didn't, 

9 and I didn't -- well, I know I worked on the prehear1ng, 

10 and I didn't think it was an issue, but I didn't believe 

11 that staff intended that to the exLent that Bell incurs 

12 costs in providing that service, that that wouldn't be 

13 something that they and MFS couldn't go back to the table 

14 and negotiate out what the price should be for providing 

:5 that particular service. 

16 

17 

MS. NORTON: Correct . 

COMMISSIONER JOHNSON: And I don't know if lt 

18 would be worth it or not; that is kind of how I looked at 

19 it. I didn't know how th~s actual service would work 1ts 

20 way out bnt that it wouldn't be someth1ng that Bell would 

21 have to say, oh, reading this order, to the extent we serve 

22 as an intermediary and you don't have a contract and you 

23 don't have your own arrangemenLs set up, we have to do this 

24 for you at no charge. 

25 M~. NORTON: There is nothing in thj9 
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l recommendat!on that would preclude them from seeking 

2 recovery of those costs for rating those calls, and we can 

3 put that language i nto the recommendation statement and, 

4 hence, int.o the order if you believe that that w.:>uld make 

5 this clearer or more complete. 

6 CO~~ISSIONE~ iOHNSON: And to the extent that we 

7 had this as an issue, how •,.rou ld we have aet:ermined t:he cost 

8 anyway? : mean did we have enough information to determine 

9 what the charge or the rate should be? 

10 MS. NORTON: No, ma'am, not in this record; it: 

ll ~as not an issue raised. 

12 

13 

COMMISSIONER JOHNSON: Okay. 

MS. NORTON: But we believe that they can - - if 

14 they want us to, you know, to determine that, they can 

1: bring it in and ask us; we hoped that: they could handle 

16 t:his. 

17 COMMISSIONEP. JOHNSON: Let's not encourage them. 

18 Let:'s not encourage them. 

19 CHAIRMAN CLARK: Furt:her quesLions on Issue 2? 

20 (NO RESPONSE) 

21 CHAiffi~ CLARK: Is there a moticn? 

22 COMMISSIONER KIESLING: ! move staff. 

23 COMMISSIONER JOHNSON: Second, with the 

24 unde~standing that the language will be c larified, at least 

25 as it relates to the ILEC kind of serving as the 
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l intermediary, to the extent that they do have the ability 

2 to charge if there are costs incurred. 

3 

4 

5 

6 

7 

8 

9 

10 

Bell South 

MS. NORTON: Can I suggest a sentence? 

COMMISSIONER JOHNSON: Yeah. 

MS. NORTON: There is no::hing here to prevent 

from seek ins -overy of costs for rating call 

detail for MFS. 

COMMISSIONER JOHNSON: That sounds wonderful. 

COMMISSIONER DEASON: Now let me ask a question. 

What if -- I mean both MFS and Bell had ;Jlenty of 

11 cpportunity to negotiate this oefore, apparently there was 

12 some impasse. What if this is our decision. we issue this 

13 as our order and they can't agree on what the appropriate 

14 charge is, then is BellSouth still required ro carry the 

15 traffic and act as the intermediary? aecause i f that is 

16 the case, then there is no incent1ve for MFS to negotiate 

17 because then they are going t o get it anyway. 

18 MS. NORTON: The only thing left for them to 

19 negotiate would be the actual rate that SellSouth would 

20 charge for rating, charge for rating the call detail to 

21 MFS. Everything else i s clear. They may not block it; 

22 they must carry the call. Bell ~ust provide it, provide 

23 the rating. MFS must bill and collect it, remit the full 

24 amount to SellSouth to send to the information service 

25 provider. If they cannot agree, the only thing left that 
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l •.hey have to disagree on is just what does BellSouth get 

2 for putting the rates on to the MAG tape. 

3 COMMISSIONER JOHNSON: And if they can't agree en 

4 that, do they b ring that back to the Commission? 

5 

6 

MS. NORTON· Yes . 

COMtHSSIONEP " ":SON: And what happens in the 

7 meantime? That ~s a good que~ tion. 

8 MS. NORTON: It would be staff's recommendation 

9 that absent that agreement for that element, that that 

10 should not hold t hem up. 

ll COMMISSIONER DEASON: See, I think that makes a 

12 difference, a big difference. 

13 MS. NORTON: Staff believes there will be very 

~~ minimal traffic. 

COI-1MISS10NER JOHNSON: And that sort of puts the 

16 burden on the incumbent to the eY.tent that they can't agree 

17 on a price or a rate . I guess we are saying that the 

18 service must be provided anyway but then the incumbent 

19 would hav~ the burden to co•ne forward to the Commission t o 

20 say, This is the rate we should be charging, and then we 

21 would have to resolve that particular issue. 

MS. NORTON: Yes, and I would hope we could do 

23 that very quickly, we would need to. I don't expect that 

24 they ~an•t handle it, once they have go tten the word from 

25 the Commission that this will, what the Commission expects 
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l them to do. 

2 CHAIRMAN CLARK: You think that the sticking 

3 point was handling the traffic at all? 

4 MS. NORTON: Th~t•s correct . 

5 CHAIRMAN CLARK: Acting as the intermediary 

6 rather than the bil llng 'lnd coll ect ion. 

7 MS. NORTON: That' s correct . This was one of 

8 only fou r issues that was no t settled , and I believe both 

9 parties just wanted to -- you know, the LECs don't want to 

10 do it, and the ALECs really want them to , and it's just 

ll almost not even worth negotiating that is the impression 

12 that I received -- and just leave lt to the Commission to 

13 decide. 

l4 COMMISSIONER JOHNSON: And this may be opening up 

_5 a can of worms, but to the extent that there is not 

16 agreement and the service, thi& intermediary serv~ce ~s 

17 being provided, if the incumbent LEC d~d come before the 

18 Commission and we were to set a rate, would that rate be 

19 retroactively applied? Could they be able to then go back 

20 and recoup for the services that they have provided? That 

21 ~ould get rid of the incentive. ! just don ' t know if that 

22 would be impossible to do. 

23 MS. NORTON: I don' t know . If they wanted that, 

2~ they could ask for it, but I dcn't believe it would be the 

25 incumbent LEC to come before the Comm ission; l believe ALEC 
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1 l~cause they are saying the ILEC did not -- chat Bell in 

2 this case would not -- ~ras proposing an unreasonable rate 

3 and they couldn't agree. I believe it would be the ALEC 

4 coming to us, but either way the amount of, you kno•,;, 

5 whether there should b• • ny back billing is something ch.'lt 

6 would have to be addresstd basea on the evidence in chat. 

7 COMMISSIONER JOHNSON: Okay. I guess maybe I am 

8 still confused then. To the extent that there is a dispute 

9 and they cannot reach an agreement on the rate that should 

10 ~: charged, would -- Go ahead. 

11 MS. NORTON: This is not my understanding of 

12 what we are discussing here is simply the rate that Bell 

13 would be able co charge MFS for putting races on each of 

14 the calls to give that back to MFS so that MFS could chen 

15 bill and collect from the customer. MFS does not share 

16 in -- under my recommendaLion, MFS does not share 111 the 

17 amounts involving the ISP until they have a contract so 

18 that what we are discussing here is cimply mak1ng sure that 

19 Sell gets to recover its costs for provid1ng the rating 

20 inforn.a t ion to MFS . 

21 COMMISSIONER JOHNSON: And 1 think I understand 

22 that part, but if I'm still confused, you can clarify this 

23 for me. So to the extent that they are negotiating what 

24 that simple race may be based upon whatever BellSouth's 

25 costs might le and they cannot reach agreement ~ut MFS 
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1 still needs to have the service provided, would Bell have 

2 to offer them -- provide that service 3nd not be paid while 

3 they still have thi s dispute? 

MS. NORTON: If MFS could keep track and Bell 

5 could keep track of the number of calls on the MAG tape, i t 

6 wouldn't be a diff~cu: ~1ng . I would thi nK that that 

7 wouldn't be an insurmountdble problem. I do believe they 

8 should be able to work lt ouc. 

9 CHAIRMAN CLARK: What is the additional cost to 

10 3el1South? Listening to you, it would seem to me that the 

11 only additional cost is going to be s ending the rating 

12 in format ion to 11FS. 

13 MS. NORTON: That is what we are discussing here. 

~. 4 CHAIRMAN CLARK: And I wouldn't i~agine that 

1 ,. 
-' would be too significant. 

16 MS. NORTON: I don't believe it would be. 

17 COMJ>l!SSIONER DEASON: What about the revenue 

18 stream itself, how does it flow? The billing informat ion 

19 is passed to MFS. MFS bills its customers, collects that 

20 money from its cu s tomer, submits that to BellSouth, and 

21 then BellSouth in turn submits that to the informat1on 

22 service provider and keeps whatever commission or 

23 whatever 

24 MS. NORTON: Under the terms of the si~ed 

25 agreement. 
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l COMMISSIONER DEASON: is ~n the terms of their 

2 contract? 

3 NS. NOPTON: Correct. 

4 COMMISSI ONER DEASON: So there is, not only just 

5 sending of in forma t 1 .. • here is the receipt of revenue 

6 fro:n MFS? 

7 MS. NORTON: Th~r s c~rrect. 

8 COMMISSIONER DEASON· There could be 

9 uncollectible& involved in that process as well. 

10 potentially? 

11 MS. NORTON: Yes, anc that Bell's contract covers 

12 that. MFS wanted to be able to deduct for uncollectibles, 

13 but if we don't allow them to collect absPnt the~r own 

14 contract, that issue goes away for that. 

15 CHAIR~U CLARK: You mean BellSouth w1ll be ab:e 

1C to -- even if it 1s an MFS uncollect~ble, they would be 

17 able to deduct for that based on their contract wlth the 

18 !SP? 

19 MS. NORTON: BellSouth's contract wi~h the ISP 

2n does not at th~s point contemplate that. They would have 

21 to work that ouL, but 1 bel~eve that --

22 CHAIRMAN CLARK: Robin, the reason I thlnk it's 

2~ only the rating information that is being senL is becaus~ 

24 once they sen~ that rating informatl o n, MFS looks l~ke any 

25 oth~r customer to them sending 1n money, I mean JUSt like 
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1 Hn individual local exchange customer, and I don't see why 

2 that because it's coming from MFS to BellSouth so 

3 that and then once Lt gets there, it's the same to them 

4 

5 

6 

7 

8 

9 

as if it had come from an end-use customer; so that is why 

in my own mind I hav· c-onc luded that the only incremental 

cost to BellSouth is t~ sending that rating informatlon 

to MFS, which they wouldn 't do to their own customers; is 

that correct? 

MS. NORTON: I didn't understand the last 

10 Jentence, which they wouldn't do to their own customer. 

11 CHAIRMAN CLARK: Incre~ental cost for providLng 

12 the service to MFS is w1th rating it and sending it to MFS. 

13 MS. NORTON: That's correct. 

~ 4 CHAJRMAN CLARK: Because if the partic ular 

lS customer who made the call was BellSouth'~ c~stomer, they 

16 ~~uldn 't be sending the rating 1nformation to Lhem. they 

17 would be billing them. 

18 MS. NORTON: That's correct. 

19 CHAIRMAN CLARK: There has been a motion and a 

20 seco nd 

21 COMMISSIONER JOHNSON: And a second. 

22 CHAIRMAN CLARK: And you agree with that 

23 explanation? 

24 CO~~ISSIONER KIESLING : Yes. 

25 CHAIRMAN CLARK: Okay. There has been a mot i on 
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1 and a second. All those in favor say eye . 

2 (AFFIRMATIVE INDICATIONS) 

3 CHAIRMAN CLARK: Opposed, nay. 

4 COMMISSIONER DEASON : Ndy. 

5 CHAIRMAN CLARK : Issue Number 4. 

6 MR. CHASE: Comml ss.~'.er, Issue Number 4 

7 addresses the prices for unbundled loops. The parties have 

8 agreed to the type of loops; the only disagreement is wha t 

9 shall be the prices. Because the pricing portions of the 

10 FCC o:der is stayed, staff is presenting a two-part 

11 recommendation, one based on the Act ~nd one based on the 

12 Order. Based on the Act, staff recommends setting 

1:; oermanent loop rates that are based on BellSouth's TSLRIC 

14 e rst studies, and these include some contribution to joint 

15 and common cost. On the other hand, if the stay is lifted, 

16 we believe rhat we must follow the FCC's order and rules, 

17 and we recommend interim loop rates based on the FCC's 

18 proxy, and those rates should be deaveraged into geographic 

19 zones. We recommend that these zones are the same zones 

20 that are currently in BellSouth's special and switched 

21 access tariffs; however, we are not recommending that the 

22 actual rates d1ffer in each zone because there is not 

23 propei cosl evidence in the record so chat we could 

24 properly do that, so we just propose that the rate i~ the 

25 same in each !One. And that is under if the stay is 
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2 questions? 

3 COMMISSIONER KIESLING: Where does chis 

4 additional ser.cence go? 

28 

5 MR. CHASE: Oka y . Yes, we also wanr to clar~fy. 

6 If ~he stay of lhe Order: 1 i fted, since we are 

7 recommending interim races t q ..: i ring BellSouth to fi!e 

8 TELRIC cost studies, so in the second paragraph under the 

9 firer set of rates, the next to the last sentence ends 

10 with, •stay for evaluation hy the Commission," if we could 

11 insert the language that I've passed out:, and I'll go ahead 

12 and read it into the record. "BellSouth should provide 

13 data with its TELRIC cost study that ident1f1es t:he key 

H cost drivers, contains a description of the extent to which 

15 e'ich key cost driver varies by such factors as denslty and 

16 distance and estimates how the incremental cost would vary 

17 due to thea• factors.• That is simply a clarlf~catlon of 

18 what we are looking for when t:hey file these TELRIC cost 

19 stud1es . 

20 CHAIRMAN CLAR.r<: Questions, Commissioners . 

21 COMMISSIONER JOHNSON: I had some questions 

22 starting at the last of that, the recommendat1on on the 

23 geographic deaveraging. St:aff stat:es that the federal law, 

24 and I gJess the FCC rule would provide for, or would allow 

25 for geographic deaveraging, but in our recommendation we 
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1 s:ate that there wasn't enough evidence in which to ·· or 

2 to determine what the deaveraged rates would be. "IY 

3 concern or my queot1on lS what if there had been? What if 

4 the evidence was c lea r and what if we did have it in the 

5 record, would we be 1 ommending that we deaverage the 

6 rates? 

7 MR. CHASE: Unde r · ~f the Order l.S contl.nued 

8 stayed, we would be under out ~nterpretatlon o! the Act, 

9 and I believe that if we had the appropriate informat1on, 

10 we could recommend deaveraging, but 1 really haven't -· 

ll There was testimony where BellSouth argued agalnst H 

12 because of other reasons, such as how the, they 

13 currently ·· the pr1c1ng for their reta1.l customers and 

lq some other concerns, so those would have t o have been taken 

15 into consideration more 1f we believe we h'ld the proper 

16 J.nformation to deaverage . 

17 COMNISSIONER JOHNSON: And l was ) uot wondenng 

18 d1rectionally where we were going w1th thls because I know 

19 you stated that under the law or under the FCC rules we 

20 could deaverage the loop prices, but if we were to do that, 

21 I wac very sensitive to BellSouth's argument with resp<?ct 

22 to the retail pr1c1ng practl.ces. 

23 MR. CHASE: Right. 

24 COMMISSIONER JOHllSON: Alld I understand in 

25 our, I think i n that same section, we stated tnar Sell tied 
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their a r gument to the fact that we have price caps, and 

they would want to do some rate rebalancing if we were to 

decide to use a geographic deaveraging; and I understand 

our response was that, sure , there are price caps bu t you 

all could come b&ck to us, and if you could demonstrate 

that there were some n•_·gati ve impacts , that perhaps the 

Commission could do something about those price caps. That 

was kind of said pretty casually to me, and I didn't know 

if direct i onally that is where you all were headed, if it 

was something that you thought, well, if there was enough 

evidence in the record, we would sup~ort deaverag~ng, 

geographic deaveraging just as a concept , or if it was 

and that we weren't sensitive to the other arguments or 

what. I just wanted a little discussion on that po~nt. 

MR. CHASE: Yes, we did d1scuss that sectlon of 

the Flor1da statute that allows the local exchange 

companies to come back if they believe there has been 

changed circumstances, so that trey would be able t o modify 

their rates that 3re currently capped. And the reason 1 

believe we brought that up was because -- I mean I thlnk 

generally we believe that all the rates should be based on 

costs, and if there is evidence that shows us that cos ts 

ciffer per geographic zone, then that wou ld lead us to 

believe tr~t we need to base the rates on that; and then, 

you knew . orne in and then we come irto the problem, 
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1 well, they are capped; and so we wanted to say, well, it's 

2 not just a done deal that, well, if we did this. then 

3 BellSouth would not be able to do anything because they ' re 

4 currently under a price cap regulation. And we just merely 

5 wanted to say, well there is some type of out for them to 

6 bring and show that • re are changed circumstances. 

7 MR. D'HAESELEER CcmmlSSloners, we have had no 

8 meetings and discussions that I would be in a pos~tion to 

9 tell you that staff has formulated some kind of pol1cy on 

10 this deaveraging. There are a lot of things to consider, 

11 but philosophically, if you be!ieve in economic conditions 

12 driving markata, then eventually it maken n~nse; lt's a 

13 question of timing and all the other factors. s~ I 

14 couldn't tell you right now t~at we have f ormulated a 

15 pos1tion staff wise on what d1rect1on we wculd re~ommend. 

16 CHAIRMAN CLARK: Well , i: may not he ou: •ecision 

17 ultimately. 

18 MR . D'HAESELEER: Right. 

19 CHAIRMAN CLARK: I mean if the ALECs come in and 

20 they are not restricted in any way and they deaverage, then 

21 there io -- at some point we are not going to want to 

22 impose a restriction on the ILEC that isn't on the ALEC, 

23 and it seems to me the market will 

24 MR. D'HAESELEER: R~ght, but the point 1s we 

25 haven't 1ormulated any position on this topic. l mean I 
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2 to say that the division has formulated a policy and this 

3 is the way we are going to try to drive things. the answer 

4 is we haven • t done that. 

5 COMMISSIONER JOHNSON: Okay . I think it is a 

6 legitimate issue s tart exploring and combined with the 

7 issue of deaverag1ng the loop prices. 1 think there is 

8 some merit, or at least some consideration should probably 

9 be given to the retail pricing practices for the basic 

10 local exchange servjces. so those t·..,o issues to me are 

ll somewhat tied together and should be -- we should remain 

12 mindful that that at least may be an l.ssue that needs to be 

13 explored. 

14 MR. CHASE: Right. I thl.nk that we just - - since 

15 the FCC order, you know, came out and really required it, 

16 it just brought it to light that we had to address it ~1d 

17 we just, we really haven't been able to make a dec i sion, or 

18 there is just not enough evidence to do that at this time . 

19 CHAIRMAN CLARK: I wanted to ask about the 

20 difference betweeto TELRIC and TSLRIC and what the FCC has 

21 recommended and what we are recommending. Does it boil 

22 down to the notion of whether you start with what they call 

23 scorched node or not? 

24 MR. CHASE: 1 believe that that is one o f the 

25 maJor differences :;hat we see between the TELRIC and the 
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l. traditional TSLRIC type studies thAt we have looked at 

.. ... because it just -- it just envisions that the wire centers 

3 are in place, and then anything else could be changed, 

4 including t echnologies, routes to the cu~tomer~ and 

5 everything . Whereas, TSLRIC is looking more at the LECo;;, 

6 the way they are cur~~,t ly employing their technology and 

7 the way they would do . L 1n the future with replacement 

8 technology. 

9 CHAIRMAN CLARK' Let me ask legal staff 

10 something. Do you think that both the TELRIC, which the 

11 FCC has recommended, and the TSLRIC in fact comply with the 

12 law? I guess I don't really care if the TELRIC does right 

13 at this point, J real!y care if the TS -- what we are 

14 recommending complies with the federal law. 

15 MS. BROWN, Yes. 

15 CHAIRMAN CLARK: Okay. In my mind I've sort of 

17 concluded that the dlfferencc is that staff•s 

18 recommendation sort of puts e\·erybody on an equa 1 foot.lng 

19 in terms of providing service to local exchange customers 

20 so that the1r basic costs will be the same, whether the LEC 

21 serves it or the ALEC serves it; there ought to be chat 

22 sort of symmetry I guess. And what the FCC's 

23 recommendation does is sort of puts aside what exists 

24 beyond t he central offices. 

25 MR. CHASE· Right . 
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1 CHAIRMAN CLARK: And says if you had to do it, if 

2 you could do it again now, how wculd you do it? And to 

3 that extent, it probably results in a lower rate. In fact , 

4 it matches wha~ any new entrant would incur in putting in 

5 their system; and to that extent, what th~ FCC has done 

6 does not encourage a ! cili ties-based competition; is t~at 

7 correct? 

8 MR. CHASE: Tha t could be -- I mean I could see 

9 that argument. 

10 CHAIRMAN CLARK: I mean don't be concerned that 

11 ·•ou're disagreeing with me. I'm really trying to sort this 

12 out and get a good handle on where we differ, why, and what 

13 is going to be a good policy to follow to encourage both 

14 resale and facilities-based competition . 

1 ~ MR. CHASE: I think if you look at the TELRIC 

16 where you take the scorched node approach and it's looking 

17 at, you know, how would anybody, the incumbent LEC or a new 

18 entrant build their facilities today. and if that is a 

19 lower cost than is currently out for the LEC's facilities, 

20 then 1 could see thal the -- if we went with the TELRIC, 

21 then that might discourage the -- I mean 1'11 agree, I 

22 think it would discourage facilities -based competition to a 

23 degree, but I think it comes down to the new entrant making 

24 that business decision. Does it cost me -- if l have to 

25 buy ~t from the LEC at LEC's current, say. TSLRIC, the way 
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l we have gone in the past, but I'm more efficient and I can 

2 build it myself, then I might -- then I would provision the 

3 fac ilities myse lf. Whereas, if the LEC is required to givP. 

4 it to me under this TELRIC scorched node, then why -- that 

5 would presum~bly be t he 33rne, that I could build it for 

6 myself, then why would 4 ~~nt to build it. 

7 CHAIRMAN CLARK: Take the risk? 

8 MR . CHASE: Right, take the risk, so I can see 

9 that. But I think it comes down to, you have to look at an 

10 average situation where it's really like a purchase or 

11 lease-type decision in the business market where, you know, 

12 in some areas they would definitely say, well, maybe there 

13 is only a hundred loops. but we definitely have some 

1• customers out here. We might be able to build it ourself 

15 cheaper than buying it from the LEC, but lt JUSt doesn't 

16 make sense. I t's just not -- and there lS just not enough 

17 numbers. 

18 CHAIRMAN CLARK: You mean there may be other 

19 considerations that even though that it may be cheaper to 

20 get it from the LEC that there are long-term and other 

21 considerations that tip that balance? 

22 MR. CHASE: Yes. 

23 CHAIRMAN CLARK: And have them believe that it 

2~ would be better to put in their fa c ilities? 

25 1R. REITH: 1 think it's definitelv a long-term, 
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1 SHOrt-term issue also, yeah. 

2 MR . D'HAESELEER : Commissioner, I want to make 

3 sure that we -- at least that you know where I'm coming 

4 from. TSLRIC and TELRJC are different concepts, but I.can 

5 get you to the same DlacP by the percent of joint and 

6 common costs I'm going t odd onto it for pric1ng. So what 

7 it really always amounts t o 1s the bottom line, and that io 

8 the pricing. 

9 CHAIRMAN CLARK: Well, let me ask you this, TS 

10 ard TELRIC are not really different concepts , I mean isn't 

11 that what the order said? It's j~st that in fashioning 

12 what they thought TELRIC was that you should usc the --

13 The real difference is scorched node variable. 

14 MR. CHASE: Yes. it's really the difference in 

15 the inputs, you know, what exactly are you putLlng into 

16 thnt cost study. 

17 C¥~IRMAN CLARK: I see your point, Walter; I 

18 don't take issue ~ith that. 

19 COMMISSIONER DEASON: Wel l , that brings me to the 

20 question that I have, and I'm looking at page 14 of the 

21 recommendation, the first full paragraph under the heading 

22 there and the last sentence, it says that BellSouth asserts 

23 that shared and common costs art: not included in the cost 

24 studles. Now that's Bell's TSLRIC cost studies? 

25 Ml\. CHASE: Yes. 
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1 CHAIRMAN CLARK: Now in your recommendation, 

2 though, you are -- the rates you are recommending are based 

3 upon that cost study, but you indicate that your t·at.es do 

4 include contrio-~~on towa1ds joint and common. Now how i ~ 

5 that? If you're r~commendation, based upon their ntudy, 

6 and they say the1r st ~ 1 doesn't include that --

7 MR . CHASE: T liat' s the differen::e in rate and 

8 cost. That statement 1 be l1eve on 14 1s saying that their 

9 cost numbers do not include shared and common costs, where 

10 what I'm recommending is base our rate or price on that 

11 cost number and put it above cost so that you can capture 

12 some of those shared and common cost:s t:hat: are not: included 

13 in their cost number. 

COMMISSIONER DEASON: So your rate i s above what 

-5 their cost study says but your rat e i s lower than what they 

1 6 recommended based upon their cost study? 

17 MR. CHASE: Exact 1y . 

18 COMMISSIONER DEASO!I: So you are rec:ommend~ ng 

19 less contribution than what they were suggesting? 

20 MR. CHASE: Yes. 

21 COMMISSIONER DEASON: 1 have a not he:- question, 

22 and that perta1ns to the scenar1o that you presented 1f the 

23 stay is lifted, and I'm basically looking at the rates that 

24 <•re shown on page 8. 

25 MR. CHASE : Okay. 
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1 COMMISSIO!mR DEASON : Aud it's basically 13.68 

2 which iq the proxy across t he board regardless of the type 

3 loop which is being provisioned? 

4 

5 

1-IR. CHASE : Yes . 

COMM I SSIONER DEASON: And we know that based upon 

6 the TSLRIC cost s•~ ~·s that there is a magnitude ot 

7 difference in cost from one type loop t o another. How do 

8 we justify that? 

9 MR. CHASE: That basically when -- u~de r the 

:· o 13.68, it's if the order is in effect; and the order is 

11 clear that if you don't have TELRIC cost studies, then you 

12 go with the FCC proxy of 13 .68. 

13 COMMISSIONER DEASON: Regardless of the type loop? 

14 MR. CHASE: And there 1s language in the order 

15 that discusses that these d ifferent types of loop, and that 

16 the proxy should apply for these in the interim. But there 

17 is also language ~n the Order that discusses that these 

18 other types of loops, you have to do other things to make 

19 them work and condition them, and that those costs should 

20 be considered and pa~d for· and I believe that lS more when 

2J you are setting your final rates. But they acknowledge 

22 that there are cost dif~rences with the different types o! 

23 loops, it's just saying that in the interim all these types 

24 of loops shall be at the FCC proxy of 13.68. 

25 COMMISSIONER DEASON: Does staff thlnk that iB 
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1 fair? i~e you saying that if the stay is litted we have no 

2 choice, we have no discretion to look at differences in 

3 cost of various loops? We have no discretion other than t o 

4 utilize the 13.68 across the board? 

5 MR. CHASE: Yes, in the interim that is our 

6 interpretation of the order ar., rhe FCC rules, that we 

7 don't have a choice ; but we shou ld take that in 

8 consideration when developing the permanent rates . 

9 MR. REITH : Commissioner, just to be clear, that 

10 is if TELRIC studies are not supplied. 

11 COMMISSIONER DEASON: Well, 1 assume that part of 

12 the FCC's rationale is that it's an incentlve to get the 

13 studies in I suppose. 

14 MR. CHASE: Yes. 

15 

16 

MR. REITH: Yes. 

COMMISSIONER DEASON: If you look at the 

17 difference in the rates, I think it would be big incentive 

18 to get the studies in, but some could argue that it's kind 

19 of punitive too. 

20 MR. REITH: I agree. 

21 CHAIRMAN CLARK: I think they are arguing that. 

22 Any more questions on Issue 4? 

23 COMMISSIONER JOHNSON: ! think I had a question. 

24 Let me see lf I can go back and find it . Commissioner 

25 Deason might have ~ddressed it. Let me Lhink out loud. 
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1 With respect to the cost studies and g?ing to page 14 where 

2 BellSouth asserts that shared and common costs are not 

3 included in the c ost studies -- well. let me back way up 

4 and ask the quesl.lOn, is shared the same as joint? Is that 

5 inclusive of joint? 

6 MR. CHASE : Y- I mean 1 thi n k these terms are 

7 sort of tossed around loosel y , so I mean I would assume 

8 that, yes. 

9 COMMISSIONER JOHNSON: Okay . And when we went to 

10 s~t the price, i t is consistent with both the Act and even 

11 tt.e FCC rules that when we set those prices that we can 

12 include an element of joint and common costs . or I don ' t 

13 know if you want to call it cost. but joint and -- yeah, 

14 )Olnt and common costs. 

15 MS. CANZANO : Yes, and that the Act itself says 

16 you may include a reasonable profit. 

17 COMMISSIONER JOHNSON: Thal. I was wonder\ng now. 

18 Is that what we did here in our calculati ons? Because ! 

19 get these terms somewhat confused. Joint and common costs 

20 versus profit, I mean are those all the same thing, or did 

21 we look at something and say this is a reasonable amount of 

22 profit and include that, and then this is a reasonable 

23 amount of joint and common cos:s and include that? 

24 COMMISSIONER DEASON: The cost study itseJf has a 

25 return on investment as part of -- it's class1fied as a 
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1 cost. It's like cost of capital, but --

2 COMMISSIONER JOHNSON: Oh, the cost of capital? 

3 CHAI RMAN CLARK: Yeah. 

4 COMl'liSSlONER DEASON: that is what profit is, 

5 is cost of cap~tol. 

6 MR . CHASE Exactly. 

7 COMMISSIONER DEASOt!: So it's within the cost 

8 study; is that correct? 

9 MR. CHASE: YP.s. 

COMMISSIONER JOHNSON : Okay . Well, that helped . 

11 Okay. Now on the joint and c ommon, how do we determine 

12 that contribution? And I'm just wondering that, is it 

13 something that we are consistently applying? How do we 

14 determine what that should be? 

15 t1R. CHASE: 1 don't think we have like a set 

16 method that we put it in some kind of formula and a 

17 percentage comes out, but in the past we -- in setting 

18 these, like when we were here for these cases under the 

19 state proceedings, we tended to ~nclude just some amount 

20 above their stated cost that we bel1eved was reasonable, 

21 but there is really -- in the record and throughout the 

22 proceeding, we attempted to ask the parties, you know, what 

23 they believed was the reasonable amount of contributio n; 

24 lnd even they admitted that there is really no way to 

25 pinpoint the exact amount for each and everv service. So 
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1 its real discretionary in that manner, and so we just tr~ed 

2 to include enough that made us comfortable. So I mean 

3 that's based on this, you know, based on this record. I 

4 mean nobody was able to supply us with, that this loop_ 

5 should have 13.7 percent contribution or something. 

6 COMMI SSiu!:E JOHNSON: Sure. Robin, did yo\l 

7 To the extent that, not r.hat it has any direct bearing on 

8 this particular proceeding, but as we go forward, and 

9 perhaps there is nothing we can do about i t , but I was 

10 wondering if there was some methodology, if there was some 

11 ' consistency to which we could apply and determine the 

12 adequacy of the contribution or what portion of joint and 

13 ccmmon costs should be included when we set the price or 

14 rate. 

15 MR. D'HAESELEER: I wish there were a formula 

16 that we could apply, but this is a can of worms and really 

17 has to be done almost on a r.ase-by-case basis . Say. for 

18 example, in my opinion anyway, 1[ there were a serv1ce that 

1 9 resellers needed, I probably would put that contribution 

20 level less than another monopoly service or what have you, 

21 so they are all differeut. So to - - you just can't apply a 

22 formula and really be equitable. 

23 

24 

COMMISSIONER JOHNSON: Okay. 

MR. GREER: Commissioner, one of the problems we 

25 had in the state proceedings is that if we came up with, 
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1 say, 10 percent a cross the board then you can back out that 

2 from your rates and come up with your confidential cost 

3 information. 

4 

5 

COMMISSIONER JOHNSO!l: Exactly. 

MS. NORTON: c · o uld just add that t he LECs take 

6 the same approach that we 1' , at least t o the ~xtent that 

7 it's not uniform, there is no systematized approach to it; 

8 and our efforts at trying to pln them do wn result in about 

9 the same answers we have been giving you. 

10 

11 

COMMISSIONER JOHNSON: Okay. Thanks. 

CHAIRMAN CLARK: Walter, just so I'm sure , what 

12 you're saying is if there is an essential customer a 

13 competitor has to have, you would put it lower? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Issue 4 ? 

ame.,dment? 

MR. D'HAESELEER: Yes. 

CHAIRMAN CLARK: Okay. Any other questions on 

(NO RESPONSE) 

CHAIRMAN CLARK : Is there a motion? 

COMMISSIONER DEASON: I muve staff . 

COMMISSIONER JOHNSON: Second. 

CHAIRMAN CLARK: Without objection . 

COMMISSIONER KIESLING: That was with the 

COMMISSIONER DEASON: Yes, that's the rnn tion. 

CHAIRMAN CLARK: Without objection . 
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1 MR. REITH: Commissioner, 'ssue 5. Staff would 

2 recommend the same modification with respect to geographic 

3 deaveraging when fili ng the cost study. 

CHAIRMAN CLARK: Questions, Commissioners, on 

5 this issue? 

6 COMMISSIONER J)HNSON : Move it. 

7 COMMISSIONER KIESL ING: Second. 

8 CHAIRMAN CLARK: Wtthout objection, Issue 5 as 

9 amended is approved. 

10 Issue 16, questions on Issue 16? 

11 (NO RESPONSE) 

12 CHAIRMAN CLARK: Is there a motion? 

COMMISSIONER JOHNSON: Move 1t. 

CHAIRMAN CLARK: Without objection Issue 16 is 

1: approved. 

16 Issue 18. 

17 MS. BROWN: Commisoioners, Issue 18 is staff's 

18 recommendation that the arbitration decisions you've made 

19 here today are consistent with the terms of the 

20 Telecommunications Act, and it's also designed t o offer 

21 suggestions for a post arbitration procedure for the 

22 parties to bring to the Commiss!on their understanding of, 

23 and written memorialization of the decisions that you've 

24 mad~ here today. 

25 CHAIRMAN CLARK: Questions, Commissioner&? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

approved. 

approved. 

COMMISSIONER DEASON: I move staff. 

COMMISSIONER JOHNSON: Second. 

45 

CHAIRMAN CLARK: Without objection Issue 18 is 

Issue 19. 

COMMISSIONEr ;)EASON: Move staff. 

COMMISSIONER JCitNSON: Move it. 

CHAIRMAN CLJ\RK: W1thout objection Issue 19 is 

Now we are on Docket 960838. 

MS. SH£LFER: Commissioners, I would like to 

12 point out that we have addressed the recommendation the 

13 same way we did the previous dockets regarding the Act and 

14 the Order. 

15 

16 

CHAIRMAN CLARK: Questions on Issue 2? 

MS . SHELFER: Commiss~oners, the only portion of 

17 Issue 2 that was unresolved was whether or not MFS could 

18 charge Sprint for transport, and it 's staff 's belief that 

19 they cannot because they don't ac"ually perform this 

20 function. 

21 

22 

23 

24 

25 approved. 

CHAIRMAN CLARK: Questions, Commissioners? 

COMMISSIONER DEASON: I move staff. 

COMMISSIONER JOHNSON: Second. 

CHAIRMAN CLARK: Without objection Issue 2 1s 
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1 Issue 3 . 

2 MR. CHASE: Commissioners, Issue 3 , aga~n. 

3 addresses the prices for unbundled loops as well as the 

4 cross-connect element. The parr.ies have agreed in this 

46 

5 case to use the FCC's proxy of $13.68 in the interim until 

6 Sprint/Unitea-rentel files appropriate TELRIC cost 

7 studies. The onl) d•spute is if the $13.68 rate should be 

8 geographically deaveraged . And the other issue is what 

9 should be the interim rate for the cross connect. 

10 Staff recommends that the $13.68 rate , interim 

11 rate not be geographically deaveraged for the same reasons 

12 as I've d i scussed before. We believe cha~ ~here is noc 

13 enough cost evidence to -- in the record to appropr1aLcly 

14 deaverage this $13.68 interim rate. We also =ecommend 

15 cross-connect rates in the 1nterim that are based on some 

16 preliminary information that Spr1nt prov l ded 1n the record. 

17 preliminary TELRIC, and we have chosen -- they gave us a 

18 range, and we chose the middle ground to set as 1nterim 

19 rates until they file their TELRIC cost studies, and those 

20 are on page 9 of the rec .. 1n the rec. statement. And 

21 Spri~t proposed to do a true-up once these TELRIC cost 

22 studies, the final ones are filed so that if the rates were 

23 too high or too low that either party would make up th~ 

24 d1fference. 

2~ Now the second part, again, is if Lhe stay of the 
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1 order is lifted, then we must follov· the FCC order and 

2 rules, anrl so we recommend the $13.68 FCC proxy for t he 

47 

3 loops and that it be deaveraged, but we say that i t should 

4 be the same race 1n each zone, and the zone shou ld be the 

5 same as, which are currently tariffed in 

6 Sprint/United-Centcl s hwi t ched ~nd special access 

7 tariffs. 

8 Do you have any ques tions? 

9 COMMISSIONER DEASON: Well, I guess this is kind 

10 of an obvious question , is that if the order - - stay is 

1 1 li fted the order becomes effective, we are required to 

12 deaverage, and we say we are deaveraging, but the rates a re 

13 the same, and so the effect is not deaveraging . How is 

14 that going to be contemplated as be1ng in compl1ance? 

15 MR. CHASE: In the order , and the rules I 

16 bel ieve, the language on the deaveraging -- Let me see if 

17 I can - - I think I have it exactly. It s~ys that we allow 

18 states to determine the number of zones within the state 

19 provided that they designate at least three zones, and 

20 that's the three that are currently in the special access 

21 tariffs. But it says, "But we require that in all ca s es 

22 the weighted average of the unbundled loop prices with 

23 weights equal to the number of loops in each zone should be 

24 1ess than the proxy ceiling set for the statewide average 

25 loop cost," the 13.68. And I think that the weighted 

C & N REPORTERS TALLAHASSEE, FLORIDA (904 ) 385-5501 



48 

1 average of 13.68 across the board, it fits that --

2 COMMISSIONER DEASON: Mathematically it is in 

3 agreement? 

4 MR. CHASE : Mathematically it does, but we d9n't 

5 have the eviaence to pr;.,::>erly divide it out and to get the 

6 proper weighted average, so we just decided to 

7 mathematically make it equal a cross each zone. 

8 CHAIRMAN CLARK: Commissioner Deason, are you 

9 sort of concerned that that is sort of saying we are 

10 complying when we are really not? 

11 COMMISSIONER DEASON: Well, it concerns me. I 

12 agree that we do not need to start deaveraging until we are 

13 absolutely sure that we have correct information and we 

14 have a policy developed and we know what the path that we 

15 are going down, s o I don • t agree that .we should deaver age 

16 willy-nilly; and if we have to say we are deaverag1ng to oe 

17 in compliance, so be it, because 1 don't think it's 

18 appropriate, at this point anyway. r think there 1a going 

19 to be ramifications that we need to study ~nd contemplate 

20 before we take such a tion, so I guess I'm in agreement 

21 with the bottom line effect of the recommendation. It does 

22 concern me to some extent, though, that we are trying to 

23 tomply and we say we are coruplying and it could be 

24 interpreted that it is an insincere attempt. 

25 MR. CHASE: Right. Well. actually in this case, 
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1 there is more -- there was actually more evidence pres~nted 

2 on a way to deaverage that $13.68 r~te, and that was 

3 presented by MFS; and they went through a process , a 

4 methodology ot determin~ng a deaveraged rate based on 

5 average loop length per wire center; and they went through 

6 and came out and I .11 of Sprint-United/Centel's wire 

7 centers into rhree ditferent zones, ~nd it resulted in 

8 three different rates. 

9 COMMISSIONER DEASON: About 80, 90 pe~cent ot :he 

10 rate centers -- or wire centers, rather, were in zone 3; is 

11 that right? 

12 MR. CHASE: Right, and we found that just the 

13 results of thelr attempt were observed and that we are not 

14 comfortable with setting it on that, so that's another 

15 reason that we recon.mended that. 

16 MR. GREER: Commissioner, l thlnk there is 

17 language in the order that. essentlally, tnes to deaverage 

18 based on cost; and since we don't have it here, we figured 

19 this is incompliant but, you know, we may take some flack 

20 over it, I don't kr.ow, but we think it's the best way t o go 

21 right now. 

22 COMMISSIONER DEASON: Of course all of this is if 

23 the stay is llfted? 

74 MR. GREER: If the stay is li!ted, and so we 

25 should, hopctully, have information if we want to deaverage 
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1 fairly quick. 

2 CHAIRMAN CLARK: But we would have the same 

3 problem in the other docket too, wouldn't we? 

4 MR. GREER : Yes . 1 mean the appearance could be 

5 that:, you know they really haven't deoveraged, and we may 

6 get someLhing filed ' the FCC saying that you all d~dn't 

7 do what you are supposed to do , assuming the stay is 

8 lifted. But I hate to do that without the cost 

9 information, which I think we could argue is the way you 

1~ are supposed to deavbrage, based on the cost . 

1l MR. CHASE: And Sprint did indicate in the record 

12 t:hat. when we filed t:heir TELRIC cost studies. that they 

13 were going to have a proposal for deaveraging of the 

14 unbundled loop rate. 

15 COMMISSIONER DEASON: And another question I have 

16 is that the cross connect, the f1nal cross-connec t rates, 

17 ' there is going to be a t~e up? 

18 MR. CHASE: Yes. 

19 COMMISSIONER DEASON: Okay. Is there any type ?f 

20 true up contemplated for the interim, for the loop races? 

21 MR. CHASE: No. 

22 COMMISSIONER DEASON: If there are no other 

23 questions, I can move staff. 

24 CHAIRMAN CLARK: Well, Commissioner, J guess I 

25 agxee with you, but I have some concerns about what you 
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l characterize as an insincere comryliance. 

2 COMMISSIONER DEASON: 1 'rr. not characterizing it. 

3 I'm saying that someone else outside looking in could 

4 characterl~e i t such. 

5 CHA tR~~ ~LARK: And I woulc say with some 

6 justification. a nd , ~ concerned that - - is there a way 

7 to -- at least in the Be llSouth, 1f tne stay 1s l1fted, we 

8 have said to them you've got to file something within 60 

9 days, is that right, the TELRIC? So it would be clear that 

10 it would be an interim? 

l .'. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. CHASE: Right. 

CHAIRMAN CLARK: And would we require them to 

give us a basis on wh1ch to deaverage? 

MR. CHASE: Sprint/United-Centel in this case has 

indicated that they would, but if we - - We would be more 

comfortable maybe putting some similar language that was 

added to the other rec. here so that we were assured that 

they gave us informat1on that we could invest1gate that. 

CHAIRMAN CLARK: I guess I don 't have as much of 

a concern if it is only temporary , and that it 1 we were 

forced to, that we would give a good considera tion to how 

there should be a different1ation in rates. 

COMMISSIONER DEASON: See, I'm comforted with 

apparently there is language wh1ch requires the d~averaging 

to be based upon cost, and if we have inadequate 
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1 ~nformation, cost informat1on on the appropriate 

2 deaveraging raLe, deaveraged rates, you know, we can't do 

3 that which we do not have information to do, so that gives 

4 me s ome comfort. 

5 CHAIRMAN CLARK : Okay. Any other questions on 

6 Issue 3? 

7 

8 

9 approved. 

I NO RESPONSE.) 

CHAIRMAN CLARK. Without objection Issue 3 is 

10 Issue 5. 

11 ~IS. NORTON: Commissioners, Issue 5 is the 

12 information services issue again. Staff's recommendation 

13 is the same , and I would like to insert the changes that we 

14 made in Docket Number 950757 {aie l in here and make ont 

15 minor change. Wlth your permlSBlon. I'll read that . 

16 CHAIRI-11\N CLARK: Go ahead. 

17 MS. NORTON: At the last sentence of the first 

18 paragraph of the recommendation statement on Page 15, 

19 following the comma, the language should read , "unless that 

20 carrier and the ISP have a signed agreement spec1fying the 

21 apprcpriate charges.• In addition, the first sentence of 

22 the second paragraph, replace the first phrase. beginning 

23 at the beginning of the sent ence, "all local carri ers whc 

24 have entered into arrange~ents wi th ISPs,• strike that and 

25 say "both Sprint and MF'S." 
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1 CHAIRMAN CLAAK: Questions, Commissioners? 

2 COMMISSIONER DEASON: T~ is is the same debate we 

3 had before, and I'm not going ~o go over it again, but 1 do 

4 have one quest ion, and that was, it was in sprint's 

S position on this issue that nothing has changed since the 

6 Commission • s p1: i c iecision to require any revision. I 

7 just wanted to know what staff's comments were on that. 

8 MS. NORTON: lt' s staff's opinion that the 

9 Commission did not in fact rule that way in that order. We 

10 did not address MFS's -- or an information service 

11 provider's relationship with a LEC, or with an ALEC. 

12 CHAIRMAN CLAAK: Ia there a motion on Issue S? 

13 ~oMMISSIONER KIESLING: Move it as amended. 

14 COMMISSIONER JOHNSON: Second. 

15 CHAIRMAN CLARK: As amended the same way the 

16 other -- well, wait a minute. You've amended it -- they 

17 have amended it according to the o ther amendments, but --

16 COMMISSIONER KIESLING: They also made one other 

19 amendment. 

20 CHAIRMAN CLARK: And that's with respect to the 

21 rates, the rating? 

22 MS. NORTON : I'm sorry, I would like to read in, 

23 "In addition, there is nothing here to prevent Sprint from 

24 seeking recovery of costs for rating call detail for MFS." 

25 CHAIRMAN CLARK: Okay. Is there a motion? 
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1 COMMISSIONER JOHNSON: Yes. 

2 CHAIRMAN CLARK: And a second. 

3 CO~~ISSIONER JOHNSON: Uh-huh. 

4 CHAIRMAN CLARK : All those in fav · say aye .• 

5 !AFFIRMATIVE INDICATIONS) 

6 CHJ\1 R~1AN CLARK : Opposed , nay. 

7 COM1·H SSIONE:R DEASON: Nay. 

8 CHAIRMAN CLARK: Issue 14. 

9 MS. BROWN: Commissioners , Issue 14 is the same 

10 as the previous case. 

11 

12 and 15? 

13 

14 

15 

16 approved. 

CHAIRMAN CLARK: Can I get a motion on Issue 14 

COMMISSIONER KIESLING: Move them both. 

COM1~ISSIONER JOHNSON: Second, bnth. 

CHAIRJ-\AN CLARK: Without obj.ection 14 and 15 are 

17 Thank you all very much. 

18 COMMISSIONER JOHNSON: Are we finished? 

19 CHAIRMAN CLARK: Agenda is adjourned. 

20 COMMISSIONER JOHNSON: I did want to thank 

21 staff. I think you all did an excellent job on this 

22 recommendation; it was succinctly provided. And the 

23 analysis, going the extra step and doing the stay, what 

24 would happen if the stay was lifted or if it stayed, I 

25 thought you did an excellent job. It wa£ one of the 
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l easiest and best recommendations th~ t I've had an 

2 opportunity to read and work with. And I understand that 

3 the pressure s that you all are under and still be able to 

4 produce a work product like this is just kudos t o you all . 

s 

6 

7 

8 

9 

lC 

11 

to tbat. 

give you 

succinct 

efforts 

COMt1ISS1m:E:< KIESLING : And I would like to add 

1 mean I \<lil s - - you made it easy. and 1 can't 

a better compll.ment. The writing was good, c lear, 

and, you know, 1 just want you to k.now that your 

are recognized and appreciated. 

CHAIRMAN CLARK: Thank you. 

COMMISSIONER DEASON: ! would note that Walter's 

12 initials are not on this recommendation. 

13 

H 

MR. D'HAESELEER: On one of them. 

COMMISSIONER DEASON: Oh, on one of them, okay. 

15 SO percent is no t bad. 

1 6 CHAIRMAN CLARK: Is everybody done ta l king s o I 

17 can turn this off? 

18 (WHEREUPON, THE HEARING WAS AOJOmtliEDl 

1 9 

20 

21 

22 

23 

24 

25 

• • • • 

C & N REPORTERS TALLAHASSEE, FLORIDA (904) 38 5 - 5501 



56 

1 CERTIFICATE 

2 
ST~TE OF FLORIDA 

3 COUNTY OF LEO~ 

5 

6 

7 

8 

9 

10 

11 

l2 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

4:5 

I, NANCY S. METZKE . Certified Short~and Reporter 
and Registered Profesa1on 1 Reporter, certify that I was 
authorized to and did nte~ .~phically report the foregoing 
proceedings and that the ~"~.script 1s a true and complete 
record of my stenograph1c notes. 

DATED this 6th day of Sovember. 1996. 
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