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Petition by WenStar Wireless of Florida, Inc. for arbitration of certain terms and 

conditions of a proposed ........,t with GTE Florida Incorporated concerning 

resale and interconnection pt.Wsuant to ~7 USC Section 252(b) of the 

Telecommunications Act of 1996 

Dear Ms. S.yo: 

Please find enclosed an original and fifteen copies of GTE Florida Incorporated's 
Response Brief for filing in the above matter. Also enclosed are an original and fifteen 

__ copies of the Direct Testimony of Beverly Y. Menard. Service has been made as 

indicated on the Certificate of Service. tf there are any questions regarding this matter. 

-- please c:om.ct me at (813) 483-2615. 
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filE cur' 
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition by WinStar Wireless of Florida, ) 
Inc. For Arbitration PWSUMI to 47 U.S. C. ) 
§252(b) for the Establishment of ) 
Interconnection Rates, Terms and Conditions ) 
with GTE Florida Incorporated ) _____________ ) 

Docket No. 960979-TP 
Filed: December 23, 1996 

BREF OF GTE FLORIDA INCORPORATED .. RESPONSE TO THE 
PEDTION FOB MMIMIIQN Of WINITM WIRELESS OF FLORIDA, INC. 

In accordance with the ldledufing order issued by the Florida Public Service 

Commission, GTE Florida Incorporated (GTE) fileS this brief in response to the request by 

WinStar Wireless of Florida, Inc. (WinStar) to include a ·most favored nation· provision 

in its interconnection agreement with GTE' and to locate its transceivers on GTE's 

rooftops. 

GTE has agreed to a most-favored nation (MFN) clause which requires GTE to 

provide WinStar any fully negotiated contract GTE has with another ALEC. This MFN 

clause is cmsistent with Section 251(i) of the Telecommunications Act of 1996 (Act). :he 

purpose of which is to prevail incunbent lECs from discriminating ,.mong carriers. Thus, 

' As an initial matter, the Cbfmlission is not obligated to even decide this issue in 
arbitration proceedings filed under the Telecommunications Act of 1995. The Act only 
obligates the Commission to enswe that the requirements of Section 251 are met. to 
establish rates for intercomec:tion, services or network elements and to pfovide a 
scheduled for implementation of the terms and conditions of the parties. 47 U.S.C. 
§252(c). Because MFN provisions .. not required pc.nuant to section 251 , •e not rates 
and do not involve implementation, the Commission Deed not decide this issue for the 
parties. • . . • t ' - . ,... • .,.~ ,. . .. -
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if an ILEC negotiates an ....,.,a with one ALEC, the llEC is required to offer that same 

negotiated egreemeN to -.y other ALEC. 

WinStar, however, is not satisfied with obtaining the same contract agreed to by 

8110ther ALEC. Ralher, WinSw dan81dl the right to pick-and-choose those contractual 

provisions it lilcel in a panic:ular contract and reject those it does not. WinStar's aim is to 

take ilcl'llld proviliol• from runarous 001ltlacts to create • new ag~eement without ever 

entering into negatilltionl with GTE. WenStar's •pick-and-choose• proposal eviscerates 

the give and tlke process which is the hallmark of negotiated agreements. See e.g., John 

0 . Calamari & Joseph M. Perillo, Contracts, §1-3 at 6 (3d ed. 1987). In fact, WtnStar's 

proposal renders mea1inglels the Act's intent to encourage negotiations among ILECs 

and ALECs. wanstar's position was rejected by the Ccut of Appeals for the Eighth Circuit 

in its order staying the MFN rule adapted by the FCC. See Iowa B9afd. et al. y. Federal 

C""l'V'iG!'ime Ccmniuion. No. 96-3406 (ah Cir. October 15, 1996).2 This Commission 

must follow the lead of the Court of Appeals and deny WinStar's proposed pick-and­

choose MFN clause. 

WIOStar also requests acceu to GTE rooftops as part of GTE's right-of-way. The 

FCC Order does not require GTE to provide access to its roofs to ALECs. However, if 

2 The Eighth Circuit's decilion staying the First Report and Order is b inding 
nationwide. The Eighth Circuit was selected pursuant to the "lottery statute," 28 U.S. C. 
§ 2112(a), as the only Court of Appeals to hear the multiple petitions for review that were 
fi led after the publication of the First Report and Order. Under the " lottery et:ttule," the 
Eighth Circuit was chosen at random to hear 811 petitions for review and related matters, 
including the stay requelts. Pwsuant to the "lottery statute," no other court will be 
aAhorized to consider a review cl the first Report and Order. Thai means that the Court's 
Order is binding on this and every Commission and State. 
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GTE provldea ecceaa to roof apace or rl11r Clf)Kity In a particular building it owns ,or 

controla to....., entity for provialon of radlo·biMd c:orM'Iunications services, GTE will 

provide eccetl on a fnt-come flttt·MNid bllil, IUbject in all C8l8l to GTE's normal 

request proo111. To reqW8 GTE to do men INn thia would constitute a taking under the 

5th and 14th Amendmentl. 

1. The !lghlt Circuit Cowt of Apptlll Hn Rejected Wlnltra PoaltJon In 

Granting a 1tar of ... PCC Onllt'. 

WinS._.• poaitlon Ia eaHnltaU~ the ume aa the poaition taken by the FCC in its 

Firat Report and Order. See In rtlmpltmtniiJ!gn of tbt LOCI! Competition Provisions 1n 

lht Tlllppmmyjclllpnt Act of 1W, Flret Report and Order CC Docket No. 96-98, FCC 

88·325 ( ...... Nd Augult I, 1111). The FCC'I ''pick-Md-c:hoole" rule (Rule 51 .809) would 

have allowed a competitive local exch~ng~ carrier to "cherry pick" favorable provisions 

from a v•lety of d...,. ~~greement1, wttnoue regard to tbt nitration or negotiation of 

the agreement. Like WinSa.'a requelt, the FCC went wet! beyond the express terms of 

the Act in lpprOVing ita pk:k~-chooH rule. 

GTE and other partiel challlngld the FCC'I Order end lougt'lt a stay of the FCC's 

pid(otnekhooH rufe. GTE •euHihlt IGopllon of 1~ a rule would cause irreparable 

~. The Court of Appeala agreed, holding that the FCC's pick·and~se rule would 

cauH irreparable ~ ~ ''fwther undercut{tlng) any agreements that are actually 

nogotlated or nitrated." (Order at 17) In ordering the Stay, the Court of Appeals 

3 



• .. 

ac:knowledged the destabilizing impact of MFN clauses. The Court sunvnarized GTE's 

position: 

The petitioners' objection is that the rule would permit the carriers seeking 
entry inlo a tocaJ market to "pick and choose" the lowest-p~iced individual 
elemela 8fld services Chey need from 8mOf1g all of the prior approved 
agreements between thM LEC 8nd other carriers, taking one element and 

its price from one agreement and another element and its price from a 
different approved agreement. Moreover, if an LEC and Carriar A, for 

example, reach an approved agreement, and then the LEC and a 
~lint entrant. Carrier B. agree in their agreement to a lower price for 
one of the elements or MtVices provided for in the LEC's agreement with 

CM'ier A. Carrier A will be able to demand that its agreement be modified 
to r.nec:t the lower cost negoti.aed in the agreement with Carrier B. 
Consequently, the petitioners asset1 that the congressional preference for 
negoti81ed agreements would be undermined because an agreement would 
never be finally binding, and the whole methodology for negotiated and 

arbitrated agreements would be thereby destabilized. 

(Order at 12). The Court also recognized that the FCC's pick-and-choose rule was 

negatively impacting negotiations among llECs and AlECs. The Court continued: 

We are persuaded . . . by the petitioners' evidence that the negotiations 
preferred by the Congreas •e already breaking down . . . . Tt'Sse 
e.perienoes indicate that the FCCs pricing rules will derail curre.it efforts to 
~a atbib ... ...,_,.,Wider the Ad., and the "pick and choose" 

rule will operate to further undercut any agreements that are actually 
negotiated or arbitrated. The inabiljtv of the incumbent LECs and the state 
cornrnilttont to effec:tive!y negotilteiOd lfbjtrate agreements free from the 

influn)e of the FCC's pricing ruin. including the ''pick and choose" rule, will 
irrtplrlbly irVe the interests of the pe@oners 

J!t. at 17 (emphasis added). Holding that the FCC's rules, including its rule on MrN 

clauses, would stymie~ opporUlity for effective private negotiations.· the Court issued 

an order staying these rules. (Order at 17). 

GTE remains willing to offer WtnStar any contract fully negotiated with another 

ALEC. WlllStaf's insistence on being able to fashion an entirely new cootract by selecting 

. . .. . 
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thtt most tav01able terms of other contracts severely jnh1bits GTE from negotiating 

individual provisions with WinStar or any other carrier. As the Court of Appeals has 

recognized, WinS..,., request for • MFN clauM th8t would allow it to pick-and-choose 

from individual contr8Ct provilionllhould be denied. 

1. GTE HM Olfwed WlniUr aMFN Cl••• That Is Conllstene With the Act and ,,......,.,the NegoiiiCion Proceu. 

WinStar appears to allege that GTE is discriminating against it by refusing to 

include an MFN clause in its agreement with WinStar. Any such suggestion is entirely 

without merit. GTE hal offered WinStar the ume MFN clause it agreed to with MF S 

Communications of Florida, Inc. (MFS). The Agreement, dated February 19, 1996 

(MFSIGTE Partial Florida Co-Carrier Agreement'). provides: 

If, at any time while this agreement is in effect, either of the parties to this 
agreement provides arrangernerU simi._ to those described herein to a 
third party operating within the same LA TAl (includlng associated Extended 
Alea Service Zanet in~ LA TAl) as for which this agreement applies, 
on terms different from thole available Wldlr this agreement (provided that 
the third part~ il 1ulhorized to provide local exchange servites). then the 
other party to thil 11g1eement may opt to adopt the rates, terms and 
oonditionl offal ad to lhe third party for its own recipfocal arrangements with 
that fnt party. Thil option may be exercised by delivering written notice to 
the first party. 

' The MFSIGTE Partial Florida Co-Carrier Agreement was approved by the 
Commislion in In fl: RngiWql of Pttition(l) to Elllbfilh Nondjsqiminetorv Rates. Terms 
and Conditions for Regie lnvolvina local Exdwlge ComD&nies and Alternative local 
Exchana! C9nwli11 PyJun to Section 361.161. Florida Statutes, Docket No. 950984-
TP and In(!: Rnolution of Pltition(s) to Elflblilb Nonditcriminatorv Rates. Terms. and 
Condilionlfpr I!Urporw!ICiion lnyoOOoq local &ctw!ge COf!l)l!)ies and Alternative local 
Exdw!ge ConM!iel f\nuant to Section 361.162. Florida Statutes, Docket No. 960985-
TP. 
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On August 12, 1998, GTE entered aaublequent agreement with MFS which superseded 

the fnt agreernert alltached as EJChibit A. That agreernert, tniUed Interim Interconnection 

and Unbundling Agreement. induded an MFN clause identical to that contained '" the 

eartier ~· The second Agreement was filed with the Commission in Docket No. 

961()g(). TP. 

Although .-gued othefwise by W.nStar, GTE has offered WinStar the same MFN 

dause IIIJ88d to by MFS. • is w.nstar ~refuses to accspt the MFS language. Instead. 

WinStar seeks to add a phrase which materially changes the provision. WinStar has 

steadfastly demanded that GTE's MFN dau• be modifted to provide: 

If, at Mt time while this ..,...,.,. is in effect, either d the parties to this 
agreement provides arrangemet Its simi._ to those desc:ribed herein to a 

third party aptrllling within the same LA TAl (including aiiOCiated Extended 
,._ Serva Zones in~ LA TAl) • for which this agreement applies. 

on tennldilnlll from thole available under this agreement (provided that 

the third party is authorized to provide locat exchange services), then the 

olw party to thil agreemerM may opt to edopt ejther jo whole or in Q1!1 the 
ratn, wma and conditiont ofrarad to the third patty for its own reciprocal 

.,.agemarq with that first party. This option may be exercised by 

delivering written notice to the fnt party. 

(see Exhibit E to WlnSta"s Petition at 31, Art. XVI) (emphasis added).• The additional 

phrase •either in whole or in part• radically changes the provision agreed to with MFS. 

Under the MFS 19Mf1'181lts appRMtd by the Conmission, MFS could choose to adopt the 

rates, tenns and conditions contamed in any fully negotiated agreement with any other 

• WinStar .a.o l88ka to include specifiC MFN provisions with respect to particular 

sec:tianl of the agreernert and add •ot LEc·~anguage in specified sections throughout the 

agreemeut. Thele proposals raise the sane issues under Section 252(i). Regardless of 

what 1language is proposed by WinStar, if such language permits WinStal to pick and 

dloole from agreements entered with tetecommunications carriers under Section 252. it 

goes beyond the patameters of aubMCtion (i) and may not be imposed upon GTE. 

6 
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third Jaty. However, MFS was required to 8dapt Ill d the terms and conditions contained 

in the CD !bact It is not permitted to l8fec:t isolated provisions from several agreements, 

as WtnStar requests. 

The t.ct tMt WenStar is a wire._ll provider (whereas GTE has, as of the prosont 

date, only entered into agreements with wireUne providers) is not relevant. GTE is not 

mandlting lhlt WinSt8r assume, without any negotiations, the entire agreement entered 

with MFS 01 q other carrier, wiretine or not. WinStar is free to negotiate its own terms 

with GTE to meet llltY ooique technical requirements WinStar may have. Indeed, the 

purpoM d the Ad is to encowage such negotiations emong individual companies. 

HcJwever, WtnSW ha lhcMn no willingnela to negotiate its own terms as intended by the 

Act. R.eher thM negotiating, WinStar WMts the unfettered discretion to pick any 

particUar provision out ol ~ c::ontr-=t (even those entered with wiretine customers) and 

unilaterally thrust it upon GTE. 

It is also immlllerial if w.nstar was able to enter a pick-and-choose agreement w~ith 

another C*'rier 01 whether the Commiuion ~ agreements among other carriers 

containing pick and c::hoole proviaions. Clearly, the Ad gives ILEC• broad discretion to 

enter My agrMment they wilh, including thole with pick-and-choose MFN clauses. 

However, lhe Ad doel not require tLECa to agree to such dauMI. As recognized by the 

;Eighth Circuit Court of Appeala, requiring GTE and other ILECs to agree to pick-and­

choose MFN provilionl is contrary to the intent of Congress and will undercut the entire 

negoti.tion procell. (Order .. 17). 

1 
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a G~ lltould Not .. ,......,.. to Peowlde Win.._ Acceu to lis Rooftops. 

A. The FCC Order Pop Not RfCNkt GTE to Proyjde Accelt to Hs Rooftgps. 

The FCC mikes • diltii ldion between .c:ceu for collocation ~ access for rights 

of way. In the ccnext of collocation, the FCC .. t 582 required incumbent LECs to allow 

physiall colloclltlon for micronve tr.-nillion facilities except where it is not practical 

for tec::tnc.l,..... or-. ... of IPIIC8 limitations. Moreover, the FCC did not require 

SCCIII to .-y roaftclp Wider the ownlllhip 01 COIICrol of the LEC in the contex1 of access 

to rights-of-way. Furthermore, rooftop acceu was made specific only to the collocation 

ofmiaoRVefiiCilities. In the FCC Order at t 576, the FCC stated that section 251(c)(6) 

01 accaa to w1bundled 111meru ... : Microwave transmission equipment was specifically 

idef«Mid in t 582 • a typed nec::eaary equipment. GTE has included this requirement 

in theW....,. Agreement in Section Ill. G. 

that: 
In the MCtion of the Order ~ Acx:eu to Rights of Way, the FCC states 

we do not believe that I8Ction 224(f)(1) mtndates that a utility make a space 
av•it.t»te on the rod of ita corporate offices for the installation of a 
tetecommunic8tionl carrier's tr8nlmiSiion tower, although access of this 
nature might be rMndllled P'ftU8'II to • request f01 inlerconnec:tion or for 
KCIII to lriudld lllmiiU Wlder lection 251(cX6). The intent of 
Conoret• in Mdion 22-t(f) wu to pennit cable operators and 
tetecommunicalions carriers to ·p;ggybllck• along distribution networks 
owned or controlled ,by utilities, aa opposed to granting acceu to every 
piece of equipment « real property owned or controlled by the utility. 

FCC Ordlr lit t 1185. The FCC 11PP8 .. to c:INrty differentiate the use of rooftop access 

for cottocation pwpo1e1 V8fiUI the granting of access to every piece of real property 

8 



owned c. cxnraled by the utility. Moreover, GTE's rooftops •e not the only or even the 

best rooftops IUiblble far the~ d~ town. ~other rooftops could 

be used by Wenat., end there is nothing to prevent WinStar from making its own 

arrangements with other building owners for piiiC8f1'18nt of transmission towers. 

In addition, WinSWs request for 8CC81s to roofs in osm·GTE buildings should be 

denied beca• there is no evidlt a th8t Congress intended to expend the meaning of 

the term •ngtt-of.way", • used in section 22 ... to include all possible •pathways· to the 

end-user customer. Instead, it clarified the scope of section 224(f)(1) by limiting it to an 

entity's ability to ·piggybeck· along distribution networks to the extent they •e owned or 

controlled by the utility. The rooftop palhwap W~nStar refers to .. not part d GTE's 

distribution network IUCh th8t only GTE '*' grn access to them. These •pathways· 

generally n nat owned or eotllrolled by GT£. Again, there is nothing to prevent WinStar 

from rn8king its own .,.._..,., with building owners for placement of transmission 

towers. 

B. To Requirt GTE To Proyide Acceu to jts Rooftops Would Constitute a 
TWsinq Under the 5th IOd 1 .. 1b Amendments. 

If the Ad were ~ to require GTE to provide access ·to its rooftops as 

WinStar requnts, then the Ad woutd effect a taking of GTE's property without just 

compensation, in violation of the Fifth and fourteenth Amendments of the U.S. 

Constitution as wen as Article 10. Section 6 and Article 1, Section 9 of the Florida 

Constitution. 

9 
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Under t.mili• prindpiH cf lflltutory conlttuc:tion, such M ~ion must be 

avoided beceule the Commiuion n..-t read the Ad to avoid serious constitutional 

questions. §a 1JL, Bust y. Sultiyan, 500 U.S. 173, 190-91 (1991); Ashwander v 

rennesw V*Y Aytpjly, 297 u.s. 288, 347 (1936) (Brandeis, J .. concurring}. Indeed, 

in the ..,.afic context of a.kinga, the Supreme Cowt hal admonilhad that if an 

"identifaable dais of cues (exia) in which t!pplication of a statute will necessarily 

constitute a t.king," then COl ams for avoiding uncompensated takings properly requtre 

a narrowing canstruction of the statute. unneca St ... y. RiverSide Bawiew Homes. Inc I 

474 U.S. 121, 128 n.5 (1985). 

As w demonstrate below, under a physical occupation analysis, the Act would 

effect an~ taking if it w.e inletpre&ed to require GTE to provide access to 

its rooftops. Thus, to avoid constitutional infwmity, the CommiJsion must read the Act as 

not requiring GTE to provide WinStar with ec:cess to GTE's rooftops. 

In Lorltto y. Itllpon1Mf Mlnhlllln CATV Corp., 458 U.S. 419 (1982). the 

Supreme Ccut held thai a New Yen law requiring a landlord to permit installation of cable 

television equipment on rental propef1y was a constitutionally compensable taking. The 

Court held thllt, while •no 'MI forrnul8' existed to determine, in all cases, whether 

(government regc llalion of private propef1y constitutes a taking),· where the government 

authorizes a QW!!WW1I phvticll OCCUI)Ition of one's property by a third party, a taking is 

detenninatively establilhed. ~· 8t 426. The Court held that the law at issue in Loretto 

plainly amounted to a taking by a physical occupation because the "installation involved 

10 
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a direct phpat 8ttadvnent or the Clbte cornpM(s equipment to the owne(s property. 

Jsl. at438. 

The Supreme Court revilited the ..,.,.iCIIIeon of taings principles by pennanern 

physal~klnto~ N~~~•llad irdJitriel in FCC v. Florida Pow Corp.,~ U.S. 

245 (1987). h that case, a utility c:ompany challenged on takings grounds the provisions 

of the Pole Alt8dwlaa NJ thlt Uhoriled the FCC to set the rates th8t utility companies 

could chargl Cllble llllrilion ~ill far ..eng their utility poles for stringing tefevision 

cable. The Court held tMI: 
. 

LaNtto hl(d) no ..,.,.ic:Miont to the f-=ts of (Florida Power - and there was 
no tllking tJv phyliall oca!plllion-bec:el• while) the statute we considered 
in Lqa~P8Cific*!y rtquirtd landlords to permit permanent occupation of 

their prap8fty bv c.ble ~. nothing in the Po6e Altactmeues Ad as 
int.,.,.-etld bv the FCC . . . gives Cllble ~ WIY right to occupy 
IPecl on utMity palls, or prohibits utility companies from refusing to enter 

into ......... at .-•menta with c.ble oper8tors. 

~. at 250-51 (eqJhMis edded). 

In othw words, --.. • in florida POWI(. the property owner voluntarily invites 

the third ~onto its property (by lease or otherwise), there is no permanent physical 

~tion m8nd8ted by the goyemrnent and hence no taking for that reason, and the 

gcMrl'1fi1R il free to reg~ tllle the terms of the IMie or other invitation (i£, regulate the 

use of the property) without effecting a per H taking by physk:aJ occupation. Or, as the 

Suprema Ccut put it, the "1I1m. It of required acquielcence is at the heart of the concept 

of Jper se taktng by physical) occupation." )g. at 252. i!! 11.!2 vee y. EKO!ldido. 503 

U.S . 519, 527 (1992) rrequired acquieiCIUCI il at the heart of the concept of (taking by 

physical) occupMton .. ). 

11 
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This issue ha been lqUMify eddresled by the Oregon Supreme Court, which held 

that physical collocation 8l'nCU1tl to a taking by permanent physical invaion. In m 
NOI1hWIItlnc. y. publjc Utjl. Ccmn'n of Orlagn, 321 Ore. 458, 468-77, 900 P.2d 495, 501-

06 (1995), c:ert, d!nitd, 116 S.Ct. 1541 (1996). the Supreme Court of Oregon held that 

state-mandated collocation ruin effected ., unconstitutional physical taking. 1sl The 

Court reasoned thll when .. pemrnent requires a physical inlrusion into one's property 

that reaches the....,.. farm of • perma~•ll physical occupation, • taking has occurred. 

Jg.5 

Applying these welt-settled priilCiplet here, it is plain that any obligation imposed 

on GTE to provide acceu to b rooftops would constitute a phylic:al occupation. Rooftop 

access • • physical alllo •ion amcua to an installment and direct physical attactvnent 

to GTE't propelty. g. lqrtJIO, 458 U.S. 8t 438. There is no question th8t a third party -

as opposed to GTE -would have an exclusive property interest in the ~ on GTE's 

premises. ~Ill a1 <440 n.19. And there is no question that, unlike in F!oric:la Power and 

Ya. a requirement that GTE provides acceu to its rooftops would allow third parties to 

phyliciiUy occupy GTE'• premiles. Ttu, this CMe falls squarely within the 21! H takings 

rule of Loretto. a clarified in flprjdl PoWir and YJI. 

' The one federal court to address this issue has agreed that physical collocation 

''Would seem nec:esurity to 'take' property regardless of the public 1nterests served in a 

particul•cae." BeiN'entisgTtUCol. y. Fcc. 24 F.3d 1441 , 1446 (D.C. Cir. 1994). The 

D. C. Circuit did nat. ~. have to reach the tllking i11ue because that court conctuded 
that the FCC dtd not have the ututory authority to order physical collocation. 

12 
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Aa held by .. Eighth Circuit, pick .-.d chooM MFN provisions are contrary to the 

IXNimbiguo•• a.nguage of section 252(i) of the Ad end severely impede the ability of the 

parties to negotiate voluntary agreements. Although GTE has offered the same MFN 

provision contained in the MFSIGTE Partial florida Co-Carrier Agreement and Interim 

Interconnection n Unt:uldling Agreement, WinStar has steadfastly refused to cons1der 

such a provision. The MFN cJ• 1M c::otUined in those two contracts •• consistent with 

Section 252(i) of the Ad. WinSt_.s proposed clause is not. 

WinSWs proposal of requiring GTE to provide access to its rooftops for tho 

location of WinStar's trMimillion equipment is not required by the FCC's Order and 

would durty amount to a PI! H taking by phylicat occupation of GTE's premises. 

For the forgoing reasons, WinStar'a requests for a pick-and-choose MFN clause 

and acx:ess to GTE'S rooftops should be denied. 

Retpedfully submitted on December 23, 1996. 

Anthony P. Gill 
l<imberty ~MIIV 
P.0. ~110, flTC0007 

T~. florida 33601.0110 
Telephone No. (813) 483-2615 

Attorneys fOr GTE Florida Incorporated 
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GTE FLOimA INCORPORATID 

DIRECT TEiliMONY OF IIVERL Y Y. MENARD 

DOCKeT NO. M0171-TP 

5 Q. PLIAIE ITATE YOUR NAill. IIU-111 ADDMII AND 

6 POimON WITH cnE FLOIIDA WCORPOMTED (GTEFLt. 

7 A. Mr .... ila..~Y. MIIWd. -~llddl ... iaOneT~ 

a City Center, T..,_, Flaridl 33601.0110. My a.rrent position is 

9 RegioN~~ Director· R ... ory 8nd Industry Mairs. 

10 

11 Q. WI.L YOU IRIIFLY ITATE YOUR I!DUCATIONAL 

12 MCKGROUNDANDIIUIIfiiiiXPENENCE? 

13 A. I jcNned GTEFL in Fetw.y 1969. lwa 8fll)loyed in the Buainess 

14 Relationa ~from 1169 to 1978, holding various positions 

15 ol incl111ing ....,anlibitity, prirnlrity in the ... of COlt ...,_.ions 

16 

17 1173 ..-vi lg I llchllor af Alta o..- in lulineu Adminiltlllion 

18 with In Accaunting Mljor . ..,..IIndy, I rec.ived 1 Muter of 

19 ~ ~ in Declmblf of 1877 from the University of 

20 South Ftoridl. In MIR:h of1178, I beeline Slttfement1 Pllnning 

21 Adminiltrl&or With GTE Service Corpcntion. In Jlnua.ry ol19es1. I 

22 wa ,...,_ Mlnlglr-Oivilion ol ~ with GTE Service 

23 Corpor•ion. where t Wll retpOnlibll for the ldrniniltrllion ol the 

24 

25 ..........,. mltterl With AT&T. tn November ol1981, t beclme 



•• 

1 Bulinea Rea.tionl Director with GTEFL. In IMt capM:fty. I was 

2 ....... far .. ~~....-a•ttudillendcori'WCting 

3 CDmPMY ......... er.ctive F*'*Y 1987, I~ RmtnUe 

4 Pe.Ming Dnc:tor. In thit c.pecity, I wu relpOnSible for revenue. 

5 c.pHal recovery end reg~IIIIOry illuel. On Odober 1, 1988, I 

6 bec8me AIM onc:tor • Regu~Mory .nd lndultry Mm. 1n that 

7 Clpleity, I wa responlible for ~ filingS, polilionl and 

8 incUiry..,.. in..,._._., Utea plus Floride. In AAIQIIIt 1991 , 

9 I bec1me Regianll Director • Reg.Utory end lndustty Men for 

10 Flarida l.m .......... far NlglrfiiCI'f filingl, politionl Md industry 

11 ..,.,_ iuuH in Floride. 

12 

13 Q. HAVE YOU EVEJt TEITIFIID IEFORE THE FLORIDA PUIUC 

14 

15 A. V•. It.. llltlfild t.fcn thil Commillion an numerous occa1ions. 

16 

17 Q. WHAT IS THE IIURitOIE OF YOUR TEITIMONY? 

18 A. The putp01e d ""t teltiman't il to PNMnt GTE'I politians on the 

18 

20 

.... in thil doc:Ut. 

21 Q. HAVE YOU IHN INVOLVED .. THE .. TERCONNECTION 

22 NEGOTIATIONI.I WIIN GTE AND VMITM? 

23 A. Yea. I heve conducted the negoti8tionl with Wlft&t8r an behalf of 

24 GTE Iince WanSWs initi8l request for inlercol• -=tion. 

25 

2 

" 



1 Q. ME THDI .. ECilC IIIUU .. DIIPUTE WITH RDPECT TO 

2 

3 A. Y•. v.w~Wa palitian il twl, • NqURd by .. FCC'1 Order, Wtt 

4 price, t1rm Mdlar candition alll.t to q CMilr by ., ILEC shall be 

5 ,... 8dilllble to WinSt8r on a moat favored nltion'l fWN") basis 
• 

6 and thellEC lhall irnmedilllly notify WinStar ~the eJCiltence d 

7 IUCh bitter pricel etwt1o1 terms and rnllke .. ume avaitete to 

8 WenSt8r .Wective on the dille b bitter price .w11« Win became 

9 8V8illble to the olw C*riW. WlnSWI polition il baed IOiely upon 

10 Rule 51.809. 

11 

12 Q. HOW. V'JiaTMS•_,. POimON CONTitMY TO THE ACT? 

13 A. w.nsa. ...... under .. guile of~· in pricn that 

14 It .. entitted to "pick .net choole" thole ponionl of ., egrMmenl 

15 betwen GTE and ~ other ALEC, and have it inMtted into its 

16 ..,....._ In ot.wana. It ..u to mike aure it oats the ume or 

17 llllfl[ tennl tn.n tnt olw ALEC. Thil il CGihy to 1he purposes 

18 ~ .. Ad. 

11 

20 1he Ad.,.. dei9MMt to encowage negot*ion between the pMies 

21 and apec:ified 8ftNiration ~only the IUblet of unreaolved iuuH •• 

22 

23 P8rty A will CGiadlt on .... X I P8rty 8 wilt agrN to A'l polition on 

24 iaaueY. PlftiaMr iiiUel fniY be mont impartant to ~ for 

25 eX8q)le, ..., for MOetw pCUcllial•..,.,ll. Thua, the negotilllions 

3 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

• 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

• 

1M1NMn WenSCir end GTE would prodiiCI.n • ...,.,. that might 

be quite differMihln • between GTE .nd MOther ALEC. 

w~. howver, does not w.nt nesaat•ion Md compromise. " 

Wlnla "moot f•vcnd n8tion" lnt8lmlnt 10 tt\llt 811 the materi8l terms 

in the ..,..,.,. wiH be the ume -.nong the ALE Ca. In other. 

wards, W.,._-* to "pick n choole" from verioul ALEC 

..,.... ... in ardlrtD atuin individulll contr8d terms !MI .. most 

fawnble to WinStlrwihU 81owi1Q GTE tnt._ in the m8tter. This 

resutt is, d CCUM the very apposite ol negoe•ion. 

w.nsws poUion -I~ by this Commiuion- would destroy 

the negoti8tion proce11. The E911h Circuit's St.y wa intended to 

prevent MICh .n ocannce. 

GTE'1 position il that MCh 8Qfllment is the product of 

~v. negoti8tionl. Any P8ftY dHiring to obt8in the terms 

ol8n01her egreement must 8bidl by ... ...,..,. in its entirety 

IHOULD THE PRICES. 1'BUII ANIWOR COHDI110NI UNDER 

WHICH UIMCEI OR FACIUTIII AM PROW:JED BY GTE TO 

0.. ~R .IIADI AVM UI.E TO ALL CARREU? 

No. The FCC Order did not intend to uswp the negoti8tion process 

by incning the 8bility fDI ALEC a to "pick Md c:hoole" tt1nn1 in .any 

lnd .. ..., ......... Any nonn8l sound bulinell contr.ct would not 

• 
• • - J • 



1 H11fWill """ ftverli NtiM et.ull ~&MUllin l~r II mint WRIIIH 

• Mvtt .. fNft~ ~NMH• ,. • •ij wu1~ tluniiiMtM Mn~ tmf Hll 

I t"II"IIVII If 1M ..... ,1ft ..,. .. ~" '"MIU~IWI~ll-111~ 8f -~ fl 

4 ,.....,,, • ..., At.lc ,, .,.,. " .-aiRj '~ Al~811111 fRr t~rmr 

a ••-.,.., rlftt lhll.,. ••t•lltM ts '"•1~ 1ng1wi~HII ""118111 

• ..... '"''' ,,.M.,., ~~. ffil tusij•n «t n•sRfl~fiiiH 

., IMtvlut ..,..,.,., 11 NIWM~'~I t~ llli~IIIHifiH I fltllr 

I .... IHivtfftlfWif , .... 

• 
10 •• MIW .... ,. VIIW AIOIII "188Jl8JI8-IUI 8fN8 

1 t W IWNI. IONMOLI' 

t2 A. .,. VM ...... , ........ 1M •• -~ •• tnM ~ ftiH lfl 

13 ,,?1• tp''P"M'!r f N Lf"tt1 i·"IQH J#i¥111YUIIR H~M 

'~ "h"rw'er!rt M 11 ••~ ~ttlt M-" M~\ij Hl"~h RRPnHt 

•• HI, ... , ,oo • ·••• (,., ..... ;.,. 11 ,.~ ""• BIMtrl 

11 

'' •· •MNIINIJADAL&.YdiMIIA88III~M88-fR'I 

tl IN M .,..,., 

.. A~ \'11, "",oo ..,., ........ ·~·~· ~'" "~m m• ~om~•' 

20 If llftlllttlft 1M ....... ,_ ... -~· 

2t 

22 •• Ill tNI ,.. IMI A .. ,... MIMIN A 8 II ' " 

23 IOI.&..AMNANIAIOIN,_,.Wfi&JM~
' 

a• A1 ¥111 At t 111, the~ '""''" ,.IUMKl Ll~l IH IIIBI ~ll~IIR~I 

2e ~e~•~~n,., "''""'~ .,.,.,~ .. ''" t~ttumM•••~~~~ wtiMI M 1111a1r 

I .. 



1 not pqcticel for tec:hi'MQt IMIOna 01 ...... of .... limitetions. 

2 Mal .aM, .. FCC did nat NqUire ec:at1 to every rooftop under the 

3 ownnhip or CGI*al of the LEC in .. U8l'ninllion of ~ to 

4 rights-of-w.y. 

5 

6 Q. WAS THE ROOFTOP ACCESS REQUIREMINT IPICIFIC TO 

7 COLLOCATION OF IICROWAVE FACIJT1EI? 

8 A v... At t 576, .. FCC ated tMt Section 251(c)(6) requires 

9 1ncunbent LECs to 811ow colloc8tion of •equtpment necesury fOf 

10 ~ion 01 ecceu to unbundled elements .... • Mk:towave 

11 nnwnillian equipmM .a spedfir.atly identified in t 582 a • lVPG 

12 of necesury equipment. GTE ha included this requirement in the 

13 WlnSter AQreemeN in Section III.G. 

14 

15 Q. WHAT DOH TME ORDER REQUIRE MGMDING ACCIII TO 

16 GTE'S RICJHTI.OF-WAY? 

17 A. The FCC, in t 1119 of the Order, ..... , thllt Hdion 251(b)(4) 

18 impoiH upon uch LEC the •duty to lllford ec:at~ to the poles, 

11 ducts, canduitl, end r911Hf-wey of IUCh cerrier to competing 

20 providlrs of te11cammuniclltiona MNicH on ,...,, terms, Md 

21 CGidtionltMt .. consiltenl with MCtion 224.· 

22 

23 

24 Q. 

25 ROOnOPIAI PMT OF GIE .. fiGHT OF WAY aM• DillED 8Y 

6 



... 

.. 

~ . • 

1 THAT IEC110N OF tHE ORDIIl DOES GTE AQIIEF WITH THAT 

2 VIIW? 

3 A. No. N.t1185,theFCC...._tMI 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

.. do not bllilllla ... Mdion 224(f)(1) mlnUiel thll 

• utility rMke • .,_. ev•it.t»te an the root of itt 

c:orpor11te c«as for the inltall8tion al • 

tiiiCDmn'IUnicllioi11 C81'rier'1 hnlmillion tower, 

8lthough 8CCeiS al thil ..... might be rnMd8ted 

~to 8 request for inlerCDfiiledion 01 for 8CC811 

to unbundled e18ment1 under MCtian 251(c)(6). The 

....,.. c1 c:av-n 11Ctio1•224(f) wa to permit cable 

opeqtors 8nd telecommunic8tians C8f'rierl to 

'piggybeck' lllong diltrlbution networks owned or 

CDi*olld ~ ....... ~·-to grMiing IICCftl to 

every piece al equipment or ,.., propetty owned or 

contral8d ~ tt. ~;ty.• 

18 'The FCC dNrty diff• ~·• in thi1 ledion the UM al rooftop 

19 8CCHa far c:olocllion putpOMI vw.. the .,.nting afiiCCftl to 

20 every piece al,.... propet1y owned 01 cantroll8d by the utility. 

21 

22 

23 Q. DOES THI N:T IWEIT GTE OF AHY OF 1T1 PROPERTY 

24 RMIHTI? 

25 

7 

• 



1 A. 

2 rights. TMrefore, W.nSWt IICCHI to GTE'I prapelty, including 

3 roaftapt, necnurity mutt be UJjlct to certain tlmit8tionl. 

4 

5 Q. WOULD A REQUIREMENT ntAT GTE MCMDE ROOFTOP 

6 ACCE11 TOM41TAR·CONI'm'UTE A TAKING UNDER THE ITH 

7 MD 1CTH AIIENDIIENTI? 

8 A. The Ada NqUiremlnl thlt wtitiel gr.-.t IICCHI to their f8cllitiel 

9 conatitutes • hiking d priv8te property for public UM without juat 

10 ~ 11tion. GTE'I t11cing1 ~ iiMt forth in men detail in its 

11 ~to Winltrl Arbintion P«ition. In brief, ~ •• .., 

12 told by GTE't ......,. .. thlt, prior to the Ad, section 224 was 

13 dlllrmNd to pe11 COMtitutional muster by the U.S. Supreme Coutt 

14 -...u~y .... it did not require thlt ..... be grented. Rlther, 

15 it mer.ty ~the FCC to review the rM11 c:Nrged by public 

16 utility 18ndlordl who h8d yoluotlrjtv entered into teeMs with C8ble 

17 COiftPMY tenents. The Court rn8de it clear, however, that if section 

18 224 m.idllld 8CCIII, it would canatilute • t8king in violation d the 

19 Fifth AmendmiN. 

20 

21 Q. .ACCEIS TO G1E ROOF10PI NECEIURY FOR WINSTAR TO 

22 BE ABLE TO TMNI.,- miiiGNALS? 

23 A. No. GTE roaftcpln not .. only or ewn the belt locetionssuiteble 

24 far the~ d WinSWa tr8namillion towra. Many other 8nd 

25 1n mMY CMet,....., roaftapt .. edilllble to wenaw. Met there is 

• 
- - -~-·- --



1 

2 

3 

.. 
5 

e 
7 

8 

e 
10 

11 

12 

13 

14 

... 15 

18 

17 

18 

18 

20 

21 

22 

23 

24 

25 

.. 

nothing to prevetlt WlnSc. from rnlking Ita own~ with 

--buildinG .,.. for piiCII'Mnl , lr8nlmillion ..... 

Q. • GTE IEFUIItG V:MITM ACCUI TO llOOFTOPI OF 

BUILDINGIIT OWNI OR CONTROLI? 

A. No. If GTE prcMdM 8CCMI to rocl .,_. or rt. QPKity in a 

pncu. building it owna or CDJ **to 8nOiher erltity for provision of 

r8dic).t)al8d ~ urvicea, GTE will provide ac:c:ess to 

roof spec~ M4lor riMr CIPitCilY "* it owna or CDJitrola on • first­

came, fnt...ve belil; •lbjld. in all cate1 to GTE'I normal request 

prac~~•• baled on the evaau.uon of~ illuH, induding', 

tu nallimilld to «;;pKity, potentill interf..a, roof lolding, power 

~. n protection grounding. whicti~PPRWallhalt not be 

~withheld. 

Q. DO YOU AG'I& NTH -.IIERGIJt•l CHARACTERIZATION OF 

THE AUGUST 22 AGREIIIENT AI DIICUIIED ON PAGEtt OF 

taTU'NIONY? 

A. No. I .... thll GTE'a initill poaition on thil iuul hid been that it 

would not 111ow My 8CCMI to roofl it owned or CCMitrOIIed for 1ny 

PYl'OIII. For thll ,.IIDi\ GTE hid r.tuled to include W.n$._,1 

propoMd langulge from their Augult 5, 111e letter which atated 

•1n 8ddition, W ..._ Pllty pnMdea 1CCH1 to roof 

..-. 01 rillr ct~~-*Y in a pMicullr building it owna or 

controla to lnOiher entity for proviaion of rlldio-baled 

• 
- - - - - --



1 

2 

3 

4 

5 

6 

7 

• 
9 

10 

11 

12 

13 

14 

15 

16 
t 17 

11 

18 

20 

21 

22 

23 

24 

25 

Q. 

~;o,-,. ....... fw P-'Y providing IUCh 

--.lhiU mlkllhll rod 11*1 or n. CIPdY in 

hit .... building ev8ilele to the other P.-ty on non­

dilaininllory ........ conditions a pricll ~-­

eo thole offeled to IUCh o1tw entity.· 

Owing negatillionl. GTE ll*d tMt ita policy h8d c:hlnged 8nd tNt 

1 would conaidlr requnts far rod IICCell. However, GTE does no1 

btli1v. tw1 8CCIII to roafl il included k1 the FCC's requirements for 

rigta.Gf-wey n GTE ..-.lOt .,_ thM WenSt.r «*'! unilater&lllf 

dtnWd .:c•• eoq GTE rrd. In 1n tffort to reach e ~1se, 

GTE ._..,-eo inciudl w.nscra previoully Pl~•ed ~Mguege. 

The propel lid GTE~ in the W1nSt.r ~(Section XIV) 

1llfled1 WenSW'a August 5, 1996 propoled lenguege in llddttion to 

GTE's pq~e~••d ~eo provide roof n riaer ..,.cetubject 

thet ttw. .. no 1truetura1 otlimia.r it14•) on • rnt come first 

eerved baia, - ... parmillion would not be urvutonably 

will:'teld. 

- aacaa, It .. TEIRIONY ON PAGE 12.INDICATU THAT 

1M! 0811GA110N TO MOVID! ACCEII TO ROOFS ON A NON­

lUI CRIP.tAlOIW lAIII. UNAIIIIDUOUI NID UMliiiRVED. 

DOES GTE AGREE wmt THAT PRUUIIP110N? 

10 

- _j 



• I t 

1 A. No. In feet ._ ICHalled •obliption• mult be ICMMWhat Mtbiguoua 

2 .... WinStlw filed. petition far cl8rific:8tian 8nd ~ 

3 in CC Doc:Mt No. 16-98 bl 8lked the FCC to cl8rify WinSWa right 

• to Ieaia ill rnia'onve equipmlnl on the roof d utility .,.miaes Met 

5 to utilize ~ riser conduit owned 01 coNrolled by the utility. 

6 

7 Q. -. .IDNI. ON ftAGE • OF .. TESTIMONY, INDICA TEl THAT 

8 "YYU CAHNOT IEIMCE CUITOIIERS .. A .. DING UlNa 

8 OUR WMELEII TECHNOLOGY, F YOU CAN'T HAVE ACCEII 

10 10 1HE ROOF." • HE IEQUD'nNG GTE PROVIDE ACCESS TO 

11 lltOOFI OF CUITOIIER IUI.DINGI IT NEITHER OWNI NOR 

12 CONTROLS? 

13 A. 

14 -p.I\R)f ,_ olwr ALECa t-. brolq1t forth,-., tNn • •right-ot-

15 w•y•. GTE does not own 01 control 8CC811 to roofs in non-GTE 

16 buildings. 

17 

18 Q. DOES 1HE M:f COli EltON ..sTAR A RIGHT OF ACCESS TO 

18 ALL POM•LE "'ATHWAYr TO END Ulllt CUITOIIIRS? 

20 A. No. n.. ia no .-a thll Congrea intended to ...,.net the 

2~ ,...q d ttw tenn•rttp.-d.wr(, u used in MCtion 224, to incltlde 

22 .. pollitlle ........ to .. enct-4 ••r aa.r.. Fwttwr. the Florida 

23 Public Service Commission hu found in other nitr8tion1 that the 

24 linn .... 4~ does nat indude .. l*lible pMhnyl. See .In!!.. 

25 Rtqunt by AT&T Communjcationa at tbt South for Atbitralion 

11 



• 

1 

2 

3 

pyPrt lp b TlllpomrryjcltigW Ad af 1196, 0ocMt No. 960847 • 

TP (St8ff Recommendllion et 176). 

4 Q. DOEI THE FCC'S ORGIIt IUPPORT GTE'S POIITION ON THE 

5 PATHWAY IIIUE? 

6 A. Y•. In h Order, • previoully ltllted, the FCC concluded th8t the 

7 iniiN af eorv- in .ctian 224(f) .. eo .,.mil Clble oper.ecn 8nd 

8 .... ~ '*""' to .piggybllc:k. elong cfiltribution 

9 networks owned or controlled ~ utilities, • ~ to grlnling 

10 ecce11 to every piece af ~or rul property owned or 

11 conlraHid ~the utility. H8d the FCC inlended to edapt WinSt8r'1 

12 upenaive ~ af •righll-of-wa( to indude ... pollible 

13 ... ,.,.. to .. ~ a.stcmel, it would,.,. dane 10. lnltNd. 

14 it d8rified the ~cope af Mdion 224(f)(1) ~limiting it to an entity's 

15 ewty to ·~ 8fong cfiltribution Ntwofkl to the extent they 

16 .. owned or conttollld ~ the utility. 

17 

18 Q. ME THE ROOFTOP PATHWAYS WINITM REFERS TO PART 

18 OF G1E'a Ne1WOIUC, IUCH THAT ONLY GTE CAN GRANT 

20 ACCEII TO THEil? 

21 A. No. Roaftopl• iderded by WinSWr •• not p.t o4 the diltribulton 

22 ..ewor1l UMd to.,._ GTE'I fedlitiel. TheM ·~·generally 

23 .. not owned or cantrolted by GTE. There il nothing to JRvent 

24 WinSW from milking ita own .,.tgement, with building ow:w1 for 

25 .,.._,.,. ot meaowave towarw. 

12 
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1 Q. DOI!I n.l CONCLUDE YOUR 1UTIMONY? 

2 A. v ... it don. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

13 
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CERTIFICATE OF IEJMCE 

I HEREBY CERTIFY th8t copies of GTE Florida lncorpcnted's RftPOM8 Brief 

and Direct Tettimany of Beverly Y. Manlrd in Doc:Ut No. 960979-TP were sent v•a 

overnight delivery on December 23. 1996, to the parties lilted below. 

Martha Brown 
Division of legal Services 

Florida Publtc Service Commi11ion 
2540 Shumard oak Boulevard 
T .. lahasiM. Fl32389-0850 

Robert Berger 
WinS• Communications. Inc. 

1 t4M5 19th Street. N.W .• Suite 250 
Washington. DC 20036 

o.na FrixJKaltly Cooper 
Swidler & Bertin 

3000 K Street. N.W .• Suite 300 
Washington, DC 20007·5116 
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CERTIFICATE Of IEIMCE 

I HEREBY CERTIFY that copies ot GTE Florida Incorporated's Response Brief 

and Direct Testimony of Beverly Y. Menard in Docket No. 960979-TP were sent via 

overnight delivery on December 23, 1996, to the patties listed below. 

Maltha Brown 
Division of legal Services 

Florida 'Public Service Commission 
2540 StuMtd Oak Boulev•d 
T......._, Fl32399-0850 

Robert Berger 
W~nS .. Communicalions, Inc. 

114619th Street, N.W .• Suite 250 
Washington, DC 20036 

Dana Frixn<athy Cooper 
Swidler & Bertin 

3000 K Street, N.W., Suite 300 
Walhington, DC 20007 ~5116 
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