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Florida 
Power 
CIO A,eaafle• JAMU A. MeGa --

Watch 12, 1997 

Mt. Nenc:a S. lq6, Dia«*!r 
DlvWaa « l.ecol. llld ~ 
Plorida Public Scrrvioo ('MemjMion 
2S40 Shumard ou BouJevanl 
T•D•h••'CC, Plorida 32399-0850 

Re: J\ocbt No. 2 dh & • 

DclrMt .... : 

&cloeed f01 fillil,a 1ft 1118 IUbjectl cSocbt em en oriaWJ and fit\oen ooplea 
ofMocion of Florida Pow& Corporatioa 10 Coafirm Scope ofH.earina and Sever 
Workshop and SupporUQ& Memorudum. 

Plcuo Kbowlodp 70'1' recelpc of lho lboYo fillna on tbo enclc.ect copy 
of this lea« and reuam 10 tbo Ullderllpod. Abo encloecd la a 3.5 inch d l•lrrue 

~ tbo above refaroaccd document lo WorcfPcdcQ formaL Thank you for 
ACK yoor a..-.noo bl dill ma&lllr. 

APA f. 
APP _ _.... 

CAf --
CMU--:--

Very truly y01111,L 

Jamca A. MeOoo 
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I HBRBBY CBRTJPY that a true Uld cocacct copy of Motion ofPlorida Power 

Corporation to Confirm 5oope or 11eariJt1 and Sever Worbbop and Supportina 

MMIOI'Uidwn bas been .1e11t by n:auJ.u U.S. mall to die fol.lowina individuals on 

Match 12, 1997: 

John W. McWidrw, Jr. 
McWhiner, RoGYee, NcOiodlliA. 

Davidson, Rid & BUill 
P.O. Box 3350 
Tlllllp&, PL 33601 

Jotcph A, Mc0101hlln 
VlcJci Gordon Kaufman 
McWhirter, Reeve~, McOiothllllo 

Davidson, Rict & Baku 
117 South Gadlden Street 
Tallahwcc, PL 32301 

Bob Bliu, Elqube 
Division al Lepl Servioet 
Florida PubUc Service Commilllon 
2S40 Shumard Oak Bou.levard 
Gunter BuUdina, Room 370 
Tallahulee, PL 32399-0850 

J. Roaer Howo 
Office ot Public Counsel 
c/o The Plorida Leplaturo 
111 Wett Madilon Street, Room 812 
Tallalwaoo, PL 32399-1400 

, , • • .•• , • ••• c . .. . .. ... . 
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BBFORB nm FLOIUDA PUBUC SBRVICB COMMISSION 

In re: Review of nuclear outage 
11 Florid& Power Cospotation'a 
Crystal River Unit No. 3. 

Docket No. 970261-m 

Submitted for filina: 
M~h 13, 1997 

MOTION or FLORIDA POWER. CORP01lA110N TO 
CONDIM ICOPI Of BlARING AND SIMR WORI8BOP 

Florida Power CorporaDoa ("Florida Power") moves the Commlaaion to 

enter ita ~ oocdiilliill&, 11 tho carl.icat poaible time, that the soopo of lhe 

sdledult.d heari.na in thia procccrtina will be llmit.cd to the prudcney of Florida 

Powcr'a "apcdfio IICdonl and ~ that led to lhe abutdown of the unit 

on September 2, 1996, and tho reasons Florida Power Corporation determined it 

was neceaury 10 keep lhe unit down for an extended oulqC" - lhe iuucs 

identified in the Prebcarina Offioer'a february 28, 1997 Order Eatlblishina 

Procedure - and ~heRby confirm that the bearina will not eiiCOiliJ)ISIIho Ialone 

and deciaiona of Florida Power with respect 10 the performanc::e of the 

modification~ lhemaelvcs. Florida Power further requeats that tho Commiaaion 

sever the ordctod worbhop from, and conduct it outaido of, the rooord in this 

proc:eedina. 

The reuOIW for chil modon are tet forth men fully In the suPJ1011il1i 

memorandum act fonh below. 

DOCUMfHT IHI11DrR- DATE 

0 2 6 5 3 KAR 13 " 
,. •• , .. ' • ••• c . ... , . .... FFSC·RrCOIUIS/IIEPORTING 
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SUPPOITJNG MfNOBANDUM 

l. l!ilnm tLn 

On Febiuuy 21, 1997, lbe Commlaion, throop its appain&ed prebeariq 

officer, bauod an "Order Ea~lilhlna Proccdlll'll" In dlia matter. 1bo order 

pi'OYiciN in put: 

Plodda POM:r Corporadon ahall filo with lbe Commisalon, no ltlcr than 
March 19, 1997, a pre1imiAuy report outllnlq lbo tpedfic acdont and 
c:irc:uma&aDca lhlllod 10 the abut-4own of lbo uilit on Scp.embcr 2, 1996, 
aod lbe rata. FJorida Power Qwpontion delcrminod it wu ntVWeery 10 
keep tbc Wilt down for an exb':nded out~,~e. Tbe prell.m1nuy repon ahall, 
ll a mlobnwn, include lbo inl'ormation iequoltod in Anec)!mea& l 10 thit 
order 

A llaff worbbclp wW be held on M.arc:b 26, 1997. Florida Power 
Corvoradon lballmab u oral practltadon u to the infonna.tlon provided 
in 1M pnlimiDary report.~ well u any new information dilcerncd by the 
cocapany after cbo IUbmllaloa of tho report. Public Counad, othe.r pu1ioa 
aod ~ pcr10111 abaD be pe:nnltted 10 pracnt addltional infonnatlon 
reprcli.nc the outqe. 

The hearina will bo coaduc:ted accordina to tho proviiioaa of~ 120, 
florida Slatutea. aod dlo nalel of dill COmml•lon. 

Plortda Power, by ill motion, hu ubd the Commbaion to confirm, at the: 

carlleat polliblc time, thai lbo ICOpO of the ac:bodulod beariaa will be Umltcd 10 

the illual idea&i:6ed in the Order Bltabliahina P1 ocod:W'II and thai It wiD not 

encompu~ the actiona and doc:Wons of Florida Power with rapoc:t to the 

performanco of the modifi.c:a&lonl thenltelw.. Florida Power bu f\lnhot 

rcqueated thai tbc Commlulon JCver lhc: orderod worbllop from, and conduct it 

out.ddo of, lbo record in thl.t p oooedllll· 

Wo addteu both theiO 1.-.ea In tum. 

. 2 . 
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D. X I * '1 .. 7 It 1 lp , I - ""'1..111 

Pr ,, !I ~ ,e 
-· ••• I I~'- I I • 

It IA*fl frola tho Or*r Batlbliehiq Pr<adure dill tho ICOpO of this 

particular pr~lna illlmitod to "tho ipCCific Idiom and c:1tt:umstuc:a llw led 

to tho lhut4own of tho uait on Sefl(ember 1, 1996, and tho reaooa Florida Power 

C«J))faaion determined It wu nocomry to ltoop tho unit down for and oxtendcd 

ou~qe. • Florida Po•= roqtiOtll that ill undantalldina bo proc~y confinnod, 

alnco Florida Poww't poepued klldmony mlllt bo 6lcd on Apill4. U Florida 

Power'a uadenl"vfiQ& is ruled to bo laccuect to that illuet other tlwl thOio 

lpoc:ified iD tho order IN to bo COftlldend in this poe I>C ~Ina, a condnuanco wiU 

then be required ill order to allow Florida Power an edequalo opportunity to 

pl'q)anl .IJI pro-filed 1 rli"DDOJ a. lt.. tdditiooal illuel. 

Indeed, it would be iql>wlhlo ror Florida Powa-to comply with tho prerent 

acbedule il tho ICOj)C of this procoedill,l 'MII'e to bo expandod to incloclo tho period 

aft.cr tho docilioot identified in tho Order. This is eapocially truo alnoo tho 

employeea of Florida Power wbo arc ,........ury to prepare and pment tettJmony 

are tho YU'f umo employea wt1o arc c:vl1'eatly WOftina full limo to bril!l' CR3 

bide Into aorvlce. 

Quito f11Ut tro. Jlloridl Power'• lnlbiUty to meet tho preeenl tcbedulo If 

tho procecdi11,1 were to bo rubecqueNly expudcd, it wouJd bo inoflkient, 

proma~. and iodce~. completely unfeaaiblo to review- in &bJa pcoc:eodlna

Florida Power' a QO=&oinr actlona Ia implemcndna tho modlficadorll oceuJonl"' 

tho outaao. Since tbcle modlftcaalona are 1lill belna potformod, thoy cannot 

poealbly bo reviewed 11 this atqo, ~ may, of~. bo reviewed, In duo 

COW'IC, ooce they haw beoa COOlF' te~ and tho Wlit il qain on Uae. However, 

· ) · 
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lbe only iaae lblt ia CIII'I'CIIdy ripe Uld Clplble of review on a c.w;qb I'OCOid 

in IIIia po ec "• ia ctutu florida Pouoer'a deciai0111 in c:omowcina and eben 

clec;icliq to e• • •"' the • r r were pnadem. 

Pwdlermoro, any aaeanpt to review in tbia P"JCC»dina the ICdonl Florida 

Power il c:urrca&ly cUiJw to coacludo ~ outqo would be cou:nlerpf'Oducdvo to 

Plorida Power's eft' etta to bri111 tho «o!t,p to an end. 11 tho ec:opo of tho 

pcooco41na were to be npe.,W in tbil manner, lhl& woUI require Florida Power 

.... ...., ... _. a-• I to diYert even llkn ol daeir attention to Florida 

Power'• preplndoa ror 111o bearina in lhil prooeediq, ral.ber lh::l ~ 

on aetdna dlo ualt bKk ill ICIVice; lhil would in hlnl dltca&en to GJU:nd tho 

outt,p. Clearly, aaytbin, which would lmpedo Florida Power'albilicy to aet tho 

unit up and """'"" ilnot in anyone's ball illlllerctt. On !be odlcr hand, lherc i.t 

no compcl1ina aood to ooadud IUCb a rcviow before tbc outaae b complclcd, 

Iince Florida Power'• collecdon or fuel COitl durina lhc ouii&O b lllbjcct 10 

refund. 

TbUI, al lbo ~ 101 roc JWIC 26 and June '1:1, the only iuuc ripe for 

c:ont.lderldoa by dlo Commialoa lllhc pnldeaq of Florida Power' a declliolllto 

commence aDd dloa weud dlo outap aa the nuclear plant. My oCher review or 

the 011 ... mUll be I I O'lld for a lime after tho outt,p' hll ended, when tho 

Commillion can OOIIIider any n1111:alnl.n, iuuet on 1 OOIDJ)lete record. 

Accordlll&ly, Florida Power RIQucttl tbal tho Commillion confirm that tho only 

issues to be c:letcrm1Ded in dlil proccodina ., thOle apeclftod In tho Pdmaaly 28, 

1 W1 order or the Prcboarina omccr . 

• 4 . 
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m~ 11M ..... • '1 1M Mt&td fae !Me ., er' . 

Florida Power II c:urrcody prcpui_q for chc let du&ed worbhop and it 

intends to paticipltc fta11y and frankly in that worbhop. HowcYcr, boceuee that 

worbhop (1) will 1101 bo coaductod in ICCOI'dance with Scccions 120.569 • 120.57, 

and (2) will ~ mattcra that C&MIOC bo MlllidorDd by tho Commiulon In 

dellllnnlni.aa tho prudency iuuea, thb worbbop abould bo ICVCftd from and 

c:oaclloc:tod ovtaido ~ dlo recont in thia pNdeacy proooedlna, and chc worbbop 

record 1101 allowed to beoome pet o/ tho bearina in tb.is pcoceedina. Sl:ia. 

Tramsu!f Pjp:IIQG y. Bgtnl gfCgo,"lY Cgmmjgjgom, 438 So. 2d 876, 879 (Pta. 

lit DCA 1913) (HICQid ~prior localaovcrnmcnt hcarina whlcb not conduccod 

widlldcqnDD poo:odural..CCJUUCII wu not ldmilalble In Cbapltr 120 hcarlna). 

SimpiJ put, dlo rara.l holriq will be OOI'Idllctod UDder enlirely differeJit 

procodurea and, in eddidon, It will lm~oJvc entirely different cvicJcnoe lhan tho 

informal worb:bop. A. we now allow, it would be une:tly improper to allow lhe 

informal worbbop 10 Will tbe ronnaJ hearina. 

Tbo chao pi'CHIJI requiremetlta of the (oderal and Florida Consdtutionl, 

Florida Swutca Secdoaa 120.569 - 120S7, and Florida public policy dletalo that 

the worbhop be leVered from the Commiulon'a prudeney pcocccodlna. florida 

law specifically require~ a proceodlna which affcc:t rates 10 bo conducted In 

compl:il.noc whh fonnal&w«odural u,IIWdl to J)l'CICml the pardea due pcoceu 

ripts. ~ United T,r o!w•m CP'DDt'IJ' y, k"''· 611 So. 2d 1240, 1243 (Pta. 

l993) (p'occduraJ eafeparda ere Rq\liftld l.n uy quui·judidal pcooeodlq 

atrectina utility rar.ea; "(l)ho publk policy of this .wo Caven lt'ldltional due 

- 5 . 
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procca ripta In nao bariltp, whdhcr permaneaa or iJmim•); Cjtjmw of 

Plm v. Mayo. 333 So. 2d 1, 6 ~ 1~6) (due proceu is required in 

procoedina .ottlna lnteria n1e1 and panlea muat acc:ordinaly bo afforded the 

opportunity to crou-oumine the wit•••,.• and pmeat cvldcace). 

MonlOYU, the PrebeaiDa Otflccr't order speci6c:arty 1tuca that "the 

hcarina will bo ooodiiCIDd" ICCOfdlq to tho provilionl or Olapccr 120. Section 

120.57(l)(b) prvvidallhll lillie pocodu.ral aakparda- be atrordod to all 

lnteralled putlel: 

All plltice lbalJ b.ne .. opportunity to ieapoad, to preaent evidcnco and 
araument oa .n-. iavolVed, 10 c:ooduct a.-almlllllloo and aubmit 
a:6uua1 oW' re, to Ill•" p~ find.htp o( fica and orders, to file 
cxcqltioalto _,order or hearin& officer'• reoommended order, and to be 
•eprc.eored b)' con 1. 

The imperativo nature o( IUCih procodural safeJIW'dt iJ clear. ~ ~ 

ln!Gamtion Ru!o ol'l'k flgrida Jv, 103 So. 2d 873, 876 (Pia. 1~6) (riJbt !I) 

The worbhop It wtUda Florida Power bu been di1'Cdtld to Jive 111 oral 

preeentttion eotiCIII.U, tbo ""'• ud to report oo tbo dodlkw and CCiiiedM 

mcuwa it bu Clba 10 dial poinl wiU plainly be an int'ormal ptocoedlna, devoid 

ofimportant prooodllra1 rfahll requited Wider Seedon 120S7(l)(b) and u a ma.uer 

of coostitutiooll ct. poem. It will, in lddldon, e:ncompue maucn that are 

abeolu!Gly itrelevllll to the illuel which tho Commisaion will conaider II the 

prudeocy bcariAJ. Sco pepe7, c&.. ... illfiL Simply put. the matlerl which 

the Prehcarlna Officer 11M 01deied to bo addreucd II the infonnal worbhop ate 

much broider than tha10 which can bo propetiy considered duriJia tho ronna1 

prudenc:y hcariJII illelf. Hence, tho worbbop would lrretrievably talttt the 

heuil!& if It ~ 10 be bt uy way a pan of it. 



l 

• • 
M IUCh, lhe ""*blqi must be leVeled from thla proccoclbta, and no puty 

aholald be e.ft!ed to ni1J iD die prudcDcy be.nna oo my Ui6lntwi011 prettnred 

11 tho worbbop. 'l'lds ia ....,...Ually lbe cae li.nco DO put)' will IUifcr &ny 

detriment by the excllllion of lllCh l1llttetl from tho prudcncy heariq. a!! 

Rllmnt mcidnpm wUl bo avallablo throuJh tho dilcovcry c:hannelJ provided in Lhc 

Commiuloo'a Rule~. Tbc worbhop - althouJh utiafyina a proper informational 

ftmction for Che public- ia uu ~ppopriatc vehicle for tbe coiJcction af record 

evidence for &D .tjuctkarim of liabUity. 

Ill tum. li.nco lhe worbbop will DOt bo CCIIIduaed purauant to tho poccctu.ral 

aafeparda to which all pudee arc cntitlcd when tho OvnmiuJon mab::a a decision 

wblcb afrec:u their ~t.....,nti.J inaeatl, tben tho i.ofonnation pthered in it may 

not bo permitted to bocomo a part of tho rococd in tho prudc.Dcy bcarinJ or bo 

n~llcd upon in any adler way in that heariJII. To bold ocherwiJo would allow lhc 

Commiaion to inco:rporatc into the rcc:ord and then conlider matters in IICUina 

Plorida Power'• me. that it is db'OCIIly and eonatiwtioaally prohibited from 

con&iderina for that pwpote. 

I. TM we•+m 1 '* Mtwcd Mcew~ II - ii'!rdrw """"""· 
t!pe p.-.... • 14 ntY em M! aida • aHa fnn or 
,.,.,,,. 1 !dpddahl Mi# lftt. 

It is .ettlcd under Florida law dw. in c:onslderi.na florida Power'• prudence 

In dccidlna to commence and tben continuo tho outqo at lu nuclear plant, tho 

Commlaioo must put ltlclf in tho abocl otJilorida Power'• IJ\INFmenl II...JhQ 

limp t1wm dncl•imw M!l1l mede, and It may only oondder what thoy know or 

-7· 
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d!Ol•ld ba¥e koowu ac dill timo. 1 ~ A.L Gulf Powq Cqupeny. 487 So. 2d 

1036 (P1a. 1916) (m...,..W decidonl mlllt bo evaluated •UJider lbo cooditi0111 

a.t lbc time !hey were IDidc. '). 

Indeed, tile bapiopiety of cleterminioa mam,•al"nt prudency throu&b a 

hindaiaht 1.n11,- Wll CiJCP Ill)' J'eOOIIIbod by the PJorida Supremo Cowt In 

f!loride Pgwcr O•IPtfim y. Ppb!lg Scmrioe Cqmmipim, 4~ So. 2d 745 (Fla. 

19!2). Ia rm:niJ1a Clio PSC'a findina of m•N~ imprudence thete, the 

Court noted lballbe PSC'a find1na wu bllod oa rwo aepocu compiled after the 

incident iat qtaestioa.. 0no of tho I epocU WU a nocicc of violltion illuod by lbc 

NRC which criticized Florida Powa'• plant poceduree fot lbo llbellna and 

lelllna of boob; the •• .. a report by Florida Powa'• nuclcu acncn1 

~~evlcw com.mittcc. BecluiC both were iuucd 'after lbo ICCident had occurred, • 

the Court oonchldod that lbo Commlalion'a rollancc upon them to And 

mana,aemoot Lmprudoncc 'would clearly violalo Plcrida'altiO~ public poUcy in 

ravor of po11 trddenc imeadption, • and it l'unber empbuiaxt that '(bliada.IJht 

abould DOC terYO 11 the billa for liability (i .e., a findhll of tmprudcnco} in thia 

inslanoe. • ld. 

1'116 Court made the a.me point .,ain In Florid• Powpr Cldpc:ntioo y. 

pyb!jc Smjoc Qommiaion. 4.56 So. 2d 451, 452 (Pla. 1984) in reven.in& the 

1 Plorlda law Ia ID ~ wldl odMr .W. ID dlla reprcl . a W.. Qeq& y, Q 7 d 
Mospo Cgcp .• 414 P. 24 .-J, 61 0Ca. lg'tl) ra..,.lble CD doiiU rtqlite ~ ...... _. 
Ilk m u >lila willa 1M ....,,lei, .. ' 'r Ton 1atr dollu ~ s.rdq -~ 
to haft IMiaJillk IVdllllltD Mod'O' IIOI'IIUtl ~. "): W!ecrwln It!rbmt Q! y 
M llg Sorylpp Omn•!m 2t7 N.W 122, 167 (Wia. 19l9),~m, dllillld. 309 U.S. 6$7, 14 
L. E4. 1006, 60s. Ct. $14 (1940) r• .. _. --..,pole- plllmorala 4 -
111111 Ia II 10 ~ llrnllw • . , . [1"JJa C ' 1m -.y ICIC .,_.. alai • 4 If I 

t• • " Ia die llpl o1 ape1 .,. ,...... COld~ Ia II F miNe eo ..., dt.li - '*' or 
dletql Ill ............ iFlflf ' ), 

·•· 
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By vinuc of tho lllpia Florida Po-Aw hll been diroc:lCd to Include., diU rcpon 

CIJU)C)( avoid bcina reflecdve ol a bfnchiafll pcnpec:dve, &'ld lhcrefce It c:annol 

be c:oosidered by tho Cornmildon in rendcrin& ill prudcDco dub uJnatioa. 3 Since 

that "Prellmirwy Report" will be tbe focal patnt oftbc wabhop, it is Imperative 

that tbe worbhop be ~aDd froalthe recocd in this procwtlna: concomltanl.ly, 

no party ahouJd be permitted at the bearin& to rely 011 • .,.........,.. or doc:uments 

praentcd o.n any otbe.r matJer .W,. duri"l the wod:lbop. 

rv. CQQotutgp. 

The 1e0p0 or the c:urrendy Pedaled hearit~& in this procecdlna ahould be 

limited to tho '- 1J*iftec1 m che Prebearina Officer'• Ftbnwy 28, 1997 

Order. In addition, tho c:umady a.duled worbbop ahoold bo KVCtCd from, 

I!Dd conducted o.diJdo of, tho mlOCd In this pcoccedina. Due procea rt(!uim 

this, as well as the authoriti,cs ret forth In lhll memorandum. 

OPFICB OP TBB GBNBRAL COUNSBL 
PLoltiDA PoWBil CORPOitA1t~ 

lame~ A. MeGee 
Poll Offi.co Box I <4042 
St. PetcnburJ, PL 33733-4042 
TckjAIOIIC: (813) 866-5114 
PICiimile: ('813) 866-4931 

' tn lddltioll, !be PreUmJ_, lipan wouJ4 IIIIo lie m..t.!M!hl.e Ia die PI*"' ~ 
alnce Ill COGIIdlndon -ld vkllllll FlcJrida'• ICrOIW Pllbflc polky Ia mor or polt .a:JcS.nt 
lnYeiiiJII.Iolll f!Qd4t rn. 0ara y &Nk IMylgl C'.l!!!!!!!'ulpp. 111110. • 747 • 
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