
,. 

ACK 
AFA 

APP 

CAF 
CMU 

I 

STATE OF FLOR{DA 
OFFICE OF THE !PUBLIC COUNSEL 

Ms. Blanca S. Bay6, Director 
Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0870 

Dear Ms. Bay6: 

cJo T1le P'loricla l..p.lature 
I l l W..c Maditoa !IUwl 

RooJD 812 
T•ll•h , Florida 32399-1400 

~8330 

April 2. 1997 

1.} .. \l_ .. ,, .nL. 

f~E CUPY 

Enclosed are an original and ten copies of a Motion for Reconsideration in the above­
referenced docket. 

Pleue indicate receipt offiling by dale-st.anlping the attached copy of this letter and returning 
it to this office. Thank you for your assistance in this matter. 
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BEFORE THE 
~ ;_t. CtW'f 

FLORIDA PUBLIC SERVICE COMMISSION 

In the matter of: ) 
Fuel and purchased power ) Doclcet No. ~1-00 
cost recovery clause and ) 
generating performance ) Ftlcd: April 2, 1997 
incentive factor ) 

----------------~' 

MOTION FOR 8ECONSIDEMDON 

The Citizens of the State of florida. by and through JACK SHREVE, Public Counsel. 

(Citizens) move the Florida Public Service Commission (commission) to reconsider Order No 

PSC-97-0359-FOF-EI (the on:tr) in this docket. insofar it purpons to permit Florida Power 

Corporation (FPC) to recover certain replacement fuel costs occasioned by the outage of the 

nuclear generating unit known u Crystal River unit no. 3, and as grounds therefore say 

1. On February 19, 1997, the commission held an evidentiary hearing in this docket punuant 

to notice and pursuant to Section 120.57(1) Florida Statutes, the commission voted to (among 

other things) permit FPC to begin charging a higher fuel cost recovery factor to its customers 

beginning April 1, I 997 for the period April through September, 1997, 

2 The order in this docket issued on April 1, 1997 after having lingered at the commission 

until such time as increued rates were actually being charged by the utility, thus depriving parties 

any opportunity to move for reconsideration before the fact The order permits, among other 

things. FPC to recover certain replacement fuel costa made necessary by the u yet unexplained 

outage of Crystal River No. 3 nuclear unit; 
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3. The principal factor upon which FPC relied in its request for an increased fuel cost 

recovery is the outage ofCI)'ItaJ River No. 3 nuclear generating unit which was taken out of 

servi~ on September 2, 1996 and is expected by FPC to remain out of servict for much of 1997. 

yet FPC brought no evidence to the commission im this docket explaining whether, or to what 

extent FPC the replacement fuel costs were prudently, or reasonably incurred, 

4. A fundamental principle of regulatory law by which the commission is bound holds that no 

expente incurred by a utility in the proviJioo of utility service be awoved for recovery from the 

customers of that utility until that expense be shown by the utility to have been reasonably and 

prudently i.ncurred; moreover, the burden to show whether the expense is reasonable and prudent 

lies with the utility-it may not be presumed by the commission, 

5. The commission hearing transcript, an excerpt of which is attached to ttus motion. 

indjcates the absence of evidence on the point of w.,ether it wu reasonable or prudent on the part 

of FPC to incur the outage of CrynaJ River No 3, and to incur the replacement fuel costs as a 

result thereof. Reference to the attached exhibit wiU clearly show that at least two members of 

tbe panel of three unequivocally indicated that, in the words of the panel chairman, "there's 

nothing in tbe record either way " 

6. The order provides no additional justification for the outage, instead it cautions parties 

that: 

Jr, the future, however, when a utility aeeks to recover costs which 

have alisnificant impact on the utility's fuel adjustment factor, the 

utility rrwt affirmativety demo01trate prior to approval for recovery 
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that the actioru or events that gave rise to the need for the recovery 

and the underlying costs are rcuonable. 

fo~ the present, however, the commission order erroneously and with out justifie&tion forces the 

customers of FPC to extend an unsecured loan to FPC, at modest interest, to be repaid at some 

uncertain time in the future-prior lo lhe commt.uion 's r~c~lpt of a11y evuJence whatsoewr 0 11 the 

poir:.' 

7. Whereas the Citizens recogniz.e that a motion for reconsideration is not a simple matter of 

u.rging the commission to change its mind, it also recognizes that Section 120.68( I 0), Florida 

Statutes, as weU as a great volume of case law, requires that, in the language of the statute, a 

reviewing court" ... shall, however, set aside agency action or remand the case to the agency if it 

finds that he agency's action depends on any finding offact that is not supported by competent 

substantial evidence in the record." Competent and substantial evidence has been defined (time 

and again) by the courts of the state. In Duya! Utility Company y f]pnda Public Service 

Cpmm'n, 380 So. 2d 1028, 1031 (Fla. 1980), quoting from l)cGroot y Sbcflicld 95 So 2d 912, 

916 (Fla. 1957) it was found to be "such evidence as wiU establish a subst.antial basis offact from 

which the fact at iJsue can reasonably be inferred [or] .such relevant evidence as a reasonable 

mind would accept as adequate to support a conclusion." 

8 "[N]othing in the record either way" falls noticeably short of the standard set by the courts 

for review of commission orders, 

1 ln the descriptive words of commission chairman Julia Johnson. "1here's nothing in the 

record either way." 
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9 The foUowing language from the order provides the only purponed justificalion for the 

commission's admitted approval of replacement fuel costs, the lack of evidence regarding 

reasonable and prudence ootwith.staoding· " .. we do not believe it was unreasonable for FPC to 

expect that it would have the opportunity to meet the burden of proof in a proceeding specificalJy 

designed to determine the prudence of these costs" Just as the record lacks evidence probative 

of whether 1M nuclear outage and the attending replacement fuel costs art ;easonable, it lacks 

evidence at to whether it wu reasonable for FPC to rely on a mistaken notion concerning which 

party has the burden of proof when utilities uf any stripe come to the commission for more 

money. That FPC is the beneficiary of e>cpen legal advice is a matter so sure, it is appropriate for 

official notice. Yet, becau.e of FPC mistaken notion (which they must cure in the future) 

customers will be deprived of the Ute of their money for an undetermined tirne 

10. The comm.iasion order, by the words of the commissioners who cnt its underlying vote, is 

not based upon substantial competent evidence of record. It unjustly deprives the Citizens of the 

use of their money to their detriment and in the absence of evidence It simply does not compon 

with the essential requirements of law, and ought to be reconsidered by the commission 

WHEREFORE: the Citizens of the State of Florida move the Florida Public Service 

Commission to reconsider order PSC-97.0359-FOF-EI and to its order to provide that Florida 

Power Corporation shall not increase the fuel cost recovery factor until such time as an 

evidentiary, Section 120.S7(1), Florid. Statues at wh.i~,;h Florida Power Corporation shaJJ adduce 

competent substantial evidence that the outage ofCry3tal River No 3 generating plAnt was 

through no fault of the utility or its management, if any it can; and sba1l further adduce competent 

4 
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substantial evidence that the replacement fuel costs were prudently incurred, if any it can. The 

Citizens "fthe State offtorida funher move the commission to enter its order reversing any 

increase of the fuel cost recovery factor already implemented by Florida Power Corporatjon. and 

requiring Florida Power Corporation to properly account for same 

Public Counsel 
Ill W Madison St 
Tallahassee, Florida 32399 

Anomey for the Citizens 
of the State of Florida 

.s 
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CERTIFICATE OF SERVICE 
DOCKET NO. 970001-EI 

I HEREBY certify that a copy of the foregoing MOTION FOR RECONSIDERA TJON has 
been served by •hand delivery or U.S. mail to the following parties of record on this 2nd day of April, 
1997: 

JAMF'i A McGEE, ESQUIRE 
Florida Power Corporation 
P.O. Box 14042 
St. Petersburg, FL 33733-4042 

SUZANNE BROWNLESS. ESQUIRE 
Miller & BrowrJess, P.A 
1311-B Paul Russell Road 
Suite 201 
Tallahassee, FL 32301 

JOSEPH A McGLOTHLIN, ESQUIRE 
VICKI GORDON KAUFMAN, ESQUIRE 
McWhirter, Reeves, McGlothlin, 

Davidson, Rief & Baku, P.A. 
117 South Gadsden Street 
Tallahassee. FL 32301 

KENNETH A HOFFMAN, ESQUIRE 
WILLIAM B. WD..LINGHAM, ESQUIRE 
Rutledge, Ecenia, Underwood, 
Purnell&:: Hoffinan 

P.O Box 551 
Tallahassee. FL 32302-055 1 

BARRY HUDDLESTON 
Regulatory Affairs 
Destec Energy, Inc. 
2500 CityWest Blvd. 
Suite ISO 
Houston, TX 772 I 0-4411 

•viCKI D. JOHNSON. ESQUIRE 
Division of Legal Services 
Florida Public Service 

Commission 
2540 Shumard Oak Blvd. 
Gunter Building. Room 370 
Tallahassee, FL 32399-0850 

LEE L. WILLIS, ESQUlRE 
JAMES D. BEASLEY, ESQUIRE 
Macfarlane Ausley Ferguson 

&McMullen 
P.O. Box 391 
Tallahassee, FL 3 2302 

JOHN W. McWHIRTER. rR., ESQ 
McWhirter, Reeves. McGlothlin. 

Davidson. Rief & Bakas, P.A. 
P.O Box 3350 
Tampa, FL 3360 I 

MATTHEW M. CHILDS, ESQUIRE 
Steel Hector & Davis 
215 S. Monroe St.. Suite 60 I 
Tallahassee, FL 32301-1804 

JEFFREY A. STONE, ESQUIRE 
RUSSELL A. BADDERS. ESQUIRE 
Begss& Lane 
P 0 . Box I 2950 
Pensacola, FL 32576-1950 
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FLOYD R. SELF, ESQUIRE 
NORMAN H. HORTON, JR., ESQUIRE 
Messer, Caparello, Metz, Maida 
& Self 
P.O. Box 1876 
Tallahas~. FL 32302-1876 

Associate Public Counsel 
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