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In rc:Rcvicw of Nuclear Ou&qe at 
Florida Power Corporation '• 
Cry.W River Unit No. 3 

Docket No.970261-EI 

Submitted f'>r filing: 
May 29, 1997 

FLORIDA POWER CORPORATION'S MOTION 
ro STRIKE ·.gx[MONY or WQ,IJAM L JACOBS, JR. 

(•the Commiuioo•) co strike the preftled tcslimooy of William R. Jacobs, Jr. conoemin1 

the prudeocy of Plodda Powez ll\llll&emelll's decisionJ with respect co the shutdown of 

iu nuclear unit on Sepcember 2 , 1996. 

SUPPQBTING MEMOBANDI!M 

I . JNTBODUC'DON 

On April 28, 1997, the Florida OffiCe of Public Counsel (•Public Counsel•) 

submiucd the prdiled testimony of William R. J~s. Jr .• challenaina Florida Power's 

entitlement co reoovcr c:osu incurred oo IIOCOUnt of the outaae of Florida Power's 

nucla.r plant, Cryltal River Unit 3 (•CR-3•). Dr. Jacobs' testimony should be Jlricken. 

Dr. Jacobs' teStimony rccounu at lcnath, and is fundamentally pmlkaled upon, 

evidence that may not be rc1led upon lepJiy co dctennine the prudence of ll\II\IICmcnt's 

IICUOIU. Th.iJ evidcllce consiJu of NRC llfety lnspeaion l'q)O(U and other hlndslJht 

evaluatiooJ and aitical, hinddJht weasmcnu c:reaiCd for and provided co the NRC by 

Florida Power. In dl.rectly oootrolllnJ preoedalt, the Florida Supreme Court has held 
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complianz nlmd CODC*cu may noc terve u a leplly permissible bub for a findina 

by lhiJ Commluioft of miJIIICIIICIII lmpNdcnoe. lf the Commbsloo were to rely upon 

Dr. Jacoba' teatimony ill c1iJa1Jow1na any pan of the costa tllll Plorida PoW\:!' may acck 

to recover, the Commlulon'a Order would be aubjec:t 10 reversal. AccordlnJiy, the 

tesllmony abould be stridrzft. 

U. DR· JACOBS• OnNJQNS ABE IMPBOPERI.Y IDQNDED ON HJNDStGUT. 
SEI.f=£YAWA11Vf.. NBC COMn.,IANCJ}BEJ.ATEQ EYJDt]IICE. 

manaaemcnt tw done oc DOC done, the Commiwoo must put it.tdf in the &hoes of 

florida Power's mana&emeot II tho lime !ho2c; dr£iajms wg'C medc: and hence it may 

consider only wbat manaaement knew 01' abould have lmown II tllll time.1 ~. U o 

Gulf Power Coi!JiliD)' y, P!orlc!a Public Seryice Comm'n, 487 So. 2d 1036, 1037 (Pia. 

1986) (manaaerial dec::iJlonl must be evaluated "under the conditions ao4 Jlrnc:a they 

WCCC mp•) (emphasis added); In Jtc; Rcmyqy o( Fuel Cmta Aa"l'iatat with Florida 

Pows;t CgrporiJjon'a Cowl River l <>utarg In 8189 and 1019(), Dockd No. 910925-

1Aorida law i1 in accord with other atatu in this reprd. ~. ""-• Garst y, 
General MQ!oa Cos:p., 484 P.2d 47, 61 (Kan. 1971) ("Reuonablc care doe~ not 
require preacicncc nor i1 it meuurcd with the benefit ofhlndllaht. Tort law doca 
not expect Saturday manufacturen 110 have the lnsijht avallablo to Monday 
momina quart.ezbacb. "); Wiloonaln Telephone Co, y Public Service 
Commjujon, 287 N.W. 122, 167 (WlJ. 1939). QUi. cleni!!d, 309 U.S. 6S7, 84 L. 
Ed. 1006, 60 S.Ct Sl4 (1940) ("It b much euier to point out put crrot1 in 
manaacmcnt than it is to avoid f'urthct ITIUI&kes •.. [T)bc Commiuion may not 
i&nore actual eKpCNCt bcc:aute In the liJht of experience a.od prcacnt conditions 
it is possible 10 say that 1001e part of the cxpcnsea miJht have been avoided.") 

• 2 • 



El, Order No. PSC-92-0289-FOP-Bl, p. $ (J.Uy $, 1992) {"PPC IICUld In a IUJOC\&ble 

and pnldcnll!llilllll' p'*' !lw Mgmenrr !bat g!r!ed M ltw dme•) (emptwla added). 

Tho Impropriety of determlnlna manaaement prudcncy tllrouah 1 hlndaiaht analyala 

was aprasly fW'Xlll'''"" by !be florida Supmnc Cowt In Plorj4a Ppwq Cmporarigo 

y. Public Smlcc CommiWoo, 424 So. Zd 74,, 747 (Fla. 1982). ln n:verslna the 

PSC'1 fUidinl of~ lmpfudence lhtn, !be Cowt noted that the PSC'a fllldlna 

was buld on two reporU pre~a~lld after lbe 0111.110 In qucadon. One of tho~ was 

a notice of viol;rion IISIICd by tho NRC that eri!ldled Florida Power's plant prooedura 

for the labelina and tadna of boob. The leCOIId was a rep;x1 by Florida Power"' a own 

Nuclear 0enera1 Review Commluee. Becaute botll reports wen: issued "atlu the 

accident had ocx:umld, • the Supreme Court bdd that the Commission 'a relianoe upon 

them 10 find manaaement Imprudence "would clearly vlolace Florida'a llrOII& public 

policy In favor of post arcJdenl lnYatlpdoo, • and II further emptwlud that 

"[h]inclsiJht should not RtVe u the basis for liability (iJ:., 1 flndin1 of Imprudence] In 

tllis inslance •• Id. (emphasis added). 

In addltioo, the Florida Supreme Court ellpl&ined that 10me of the l'q)Ortl wen: 

"concc:rncd 10ldy wldl afety-rdaled mattcn, cona1stcnt wldllbe NRC'a limited ICOpC 

of respoculblllty for nuclear afety and the health or the ,eneral publlc from a 

radloiOJicalltlndpolnt. • Id. at 747. This "Involved a very different rialc and a much 

hiJhet standard of car. dllll were involved In IIIIa (manaaementlmpNdence) c:&~e. • J.d. 

Thus, tho Court~ that tho NRC doca DQS COftsldct whether Plorida Power made 

reaiO"'ble manaacmau dedslona bucd on the lnfOI'III&lion avalllble to the compilly "' 
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t.be time. Ralbcr, the NRC mppe In &II CYIII!Idon ol P1orida Power' a complilnce whh 

NRC lllety lllndards and proccd\lta bucd on 1 hiDdJiaht peupeetivc aod 1 more 

strln&eot &Widard than IJ pcopc:rly aw'lcd 10 a clc=minalioo of fn&I\I&CIDCIIt 

imprudence. 

Purthumoro, t.be Court noted, the putpOtC of oe:r1ain report~ was "10 •uuw 

improvemenll in proocdwa after 111 ICCident oa:un. • J.d. 11 747. Oivcn florida's 

stron& publie policy In favor or poa-accldeot investiaariOIIJ, thiJ too was an Improper 

basis upon whidl 10 fiDd faulL 

The Court made the ame point c:oocemina hindJi&}lt CY11•11rinnt qaln In Florida 

Ppwer Cnmnmtim y, Pl!blic ScN!q; Commluloo, 4S6 So. 2d 4S I, 4S2 (Fla . 19114) 

when It rcvened thiJ Commiuloa'a n::oewcd fllldin& of ~~~~J~a&tment lmprudcnc:e In 

connection wllh lha! nuclear unit OUII,ie. On remand the Commlulon hid focuJCd on 

lanaua&c ln the Court's nnt opinion lndic:llina that the Commluion should not place 

"prinwy" ml•ncc on hlpctqht,lllety·relaled uaeumcn11. Bued on thb lan&IIJic, the 

Commission pt'OCcocled 10 review IVdl matulab but empll&llrcd that il was not pladJII 

"prinwy" reliance on them. 

The Court concluded nonetheleu tJ.u the Commluion had fal.lcd 10 loCihere 10 L'le 

Coun's dii'Cidive 10 bue its decision only on inform&tion that Florida Power had 

available 10 t.be c:omp111y'a IIIIJII&cmentll the time the events at IJsue bid oc:cuned. 

In panieular, the Coun pain""' out thll the Commlulon had lmpermiJS!bly mled upon 

1 hlndslaht t1atement maodc by the plant II\IIII&Cf of CJt-3, IWina "[o)ur Internal 

pi"'OOeduro was not adeqlllle MC!lt&h 10 pnc:.ludc thiJ bappeoln& bec:lntc It did not require 
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the le3lin& o( the boola llld it sllould b&ve. • Jd. II 452. Ill ~. the Court Silled 

lhll ·lobe lltk or~ wllldl miPC haw priWI\Ied the ICiddent, ~by the 

PSC, amounu 10 an application or the 20-20 vialon of hindllaht. The. PSC hu not 

shown thll FPC lllllll&cmcnl ICUid lllllQJOI\Ibly II !he; lime. • Jd. II 4S2 (emplwiJ 

ldded). 

AJ lhele c:ootrollln& sx-tenu mala: clear, rcpocu and ocher documenta that rellcct 

1 blnc!sl&bt penpec:livt aDd 1 lf:lf-cYI.lllllive analysis of ~n:lllcd maaen in 

order 10 pwpwe new llllldardJ, prKdca, or procedures may DO( - u 1 maner of law • 

- be c:ons1dc:red by the Commlulon In rnaldna 1 prucblcy deluminlllon. Since such 

evidence may DO( be relied upon by the Commlsslon in delenninina the pniCierq iuuu 

praenled in this pc eo rfina, the Commluion mwa eadude suppoiCCI •c:zpen• testimony 

bued upon lhoiO n:portJ and documenta. 

Allhouah experu may t.Je !heir Ojlinlons on fJcu thll are DO( necessa rily admissible 

into evidence, lbey may Jill! be Ulld u 1 conduit throu&h which inappropri.alc evideooe 

iJ praenled to the fact finder. MeJr!eijewlg y, Bqtpn, 6S2 So. 24 1208, 1209 (Fla. 

3rd DCA 199S); a aiJg RJuloa y, Marii!Cl Boeo wprp. Inc: . , S4S So. 24 430, 432 

(Fla. 24 DCA 1919) (upertleldmony c:annat be Ulld •u 1 coodultiO place othe:rwiJc 

inadmluiblc evidence before a jury"); Ehrtwdt, PJodd& Eyldcncc, 1704.1 (2d cd. 

198-4). 

for eumplo. lllll:z:IQD, the trial coun permltiCld 1 pollee offioet. qualified u an 

accident reconlll\ICllon c::xpen, to opine that the defendant wu 1101 11 fauh In the 

l.ncldcnl, even lhouah the officer ldmltiCld tha1 hiJ opinion was partly founded on heanay 
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aa:ounu of the iDc:idcDt. Tbe 1bird I>IJirict mallei, holdlna thai, "(l}hhou&h 111 

expert wltneu Ia endUed 10 raider 111 opinion prcmilcd 011 illldmlulble Mdcnc:e wbc:n 

the &cu and dala ~ l.be type IQJONbly rc1lccl on by expc:ru 011 the subject, the wiblCU 

may 110t ICMI merely u a c:ooduh for l.be prcxnwioa of lnadmiuable evidence. • J.d. 

It 1209. 

Dr. Jacobs, blmJdf, baa adalowJcd&cd the perils of rdyin& on hlndsl&ht NRC 

reports or eritlc:al ldf·III"UmnllJ &tJICtlltld by nuclear plltlt operaJDrs. His own 

deposition teltlmony esllbli.abes that the P11fP01C of tbeae rqlOIU and sdf·ISI"UUTlCCIU 

is 110t 10 jllllify or evallllle the prudence of put doci<icw but, with l.be benefit or 

hindsl&ht. 10 enable l.be plant opeBJ« and the NRC 10 inJtitut.e ehlti&CJ for the future. 

As Dr. Jacobs admlucd, "lho NRC lw very llu.le petieoce for a nuclear plant opc:rllOr 

that lllempU to jllldfy plant aetlonJ wbete we now know lt wu a bad ruult. • (WRJ 

Dep. pp. 73· 7~) . He qrccd that "if l.be NRC findJ 1 violation of one or lu IWidardJ 

or regulations, that doc:a 110t ill and of ll.ldf prove that 1 dcebion wu made that is 

imprudent. • (WRJ Dep. p. Sl). He ICicnowkd&ed llw "l.be NRC lw applied 1 risiJl& 

standard over time, mcaninaa standanl that is beoomin& increa.dnJ)y rlaorous and strict 

over the yean. • (WJU Dep. p. Sl). N"'C"Drily, he admlucd that •u 111 industry, this 

industry is 1 lol 11JW1er and better In 1997 than it wu in 1987 • 1t1d that • the NRC 

responds 10 that evolvina QpCrienoc and knowledae 011 (the I Jlll1 of the indu.wy and on 

it.s own pan .. • (WJU Dep. p. Sl). 

In the JIITie vein, Commiuloner Diu of the NRC m:cntly confirmed In a apecch 

on Aprll 7, 1997, that NRC hindJiaht evaltwtloas ~DOt a proper bull for u•·nina 
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rnanaa-t IJnprudalce. He ICialowlcdpd, "tb= is OIIC ua, where !be NRC hu no 

busineu bvtlhe IDdiiiUy bu: lhe &ood lftllllpllllelll pnctlcet ua. • He further noced, 

• At tll!ICI It apptara that NRC hu found a acapeaoat, ' tile manaaement' who Is blamed 

for mc:cbanlca1, dec:ldatl, or human fallu.ra, whdbcr or not lhcy are Wll'l'lntcd. • He 

continued, •we lillJ have 100 many UIICICIUintiea in our reauJatlons and t.bdr 

applicalionl, rau!Jin& from paldlwol't, developed over time in a less than aystenWic 

fashion. 1'IICic una:rtalntia a.fJ'ect retulatory bunlen, encumber lho rqulalor, and 

Inhibit pubUc lllldenlaoditll· • He emphulz.ed, •Safety and compliance are 'uoc the same 

11\ini. • (Prefiled R.cbuual Tcstimooy of :Ralph 0 . Blrd, p. 6). 

In tile face of lbae IAbc:renl problema annciated with ipplyina NJlC inspct:rion 

rc:porU and hindalaht eelf·.-menta 10 clec.ermlne tile pniCicncy of prior rnanaaement 

actJ0111, Dr. JIOOba relied almost culullvdy on audJ matcriaiJ In faulllna ICUonl tam\ 

by P1orlda Power l1moa a decade qo, In 1987. Allhou&b Dr. Jacobs peys Up eervioe 

10 the rcquitemalt that Florida Power manaaanent be evalualed aoldy on the ooadltlons 

and information available at d!c time the I!WliCCIIICilt cl.ccisions wen: made, Dr. Jacobs 

enpged in no loc!cpcndc:pt analysla of Plorida Power' • manaaemnu dcclJlona ba.scd on 

truly conLCmporan.couJ Information. lniJead, ho rdlcd dlsposlllvdy on alter·lhe-f~l 

evaluatiolu or the NltC &Del Florida Power. 

Dt. Jacobs' prdtl.cd teslimoDy is Sl pqes In lenJlb. Tho fil'll aeveral peaea iJ 

bacqround awcrial . Aller &IJIIIna at tbe bqJMi.n& of blJ testimony, contrary 10 the 

Florida Supmn.c Coun'a controlllna declJiona, that "It Ia appropriate and valuable to u10 

documenta preparod by tho NRC or J.NPO In performlna an evaluation of tile .ctiona of 
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nuclear plant~· (W1U Prdl1ed Tcstimooy, pp. S-8, hcrtlna&t clled "WRJ, 

p.__), Or. Jacobs deYOCCI the flnt IUblllnlive IDCtlon of h1J tadmony - "Ovavicw 

of CR·3 M&nqemtnt Problem~" - to extaulve quowlon from and dllcuulon of cilher 

NRC or Florida Power hlndal&hl, compi.IJ.nce.relaled documents. Indeed, Dr. Jacobs 

unabashedly admll.l lhat •[t)h!J overview Ia primarily bued on a.ueuments, rooc c:autc 

analytcS and eonccdve ldion plans developed by IlL Company. • (WJU, p. tO). AU 

of tbeiC doeumaUs wae crealed after 199S, almosla clealdc after the declsionJ lhat Dr. 

Jacobs aayaled to !he cumat outlp. (WR1 Dep. pp. 6U5). l::la of th1J evidence 

rna y be pcnn1s.sibly rdlcd upoa under COCIIrollin& Supreme Coun pt ec:edalt. Dr. 

Jacobs' quowion from and ditcunion of inherently critical, hindsiJhl ITI&ICrial is a 

blatant attempt to Induce this Commission to rec:e!ve and rely upon Inappropriate 

cvl<1onco lhrouah tho auliO 0( j)I'Offotlna ~pert opinion teJtlmony. 

Dr. JICObs commeoea the next portlon of hla teltlmony - •HtiiOI'y of the Current 

Outqe•- by mcrdy IIIIIIJilllhlna the depolition teltlmony of florida Power witnes~Ca. 

(WJU, pp. 23·27). Bq!nnin1 apin 11 p. 27, however, and extcndina throu&b p. 36, 

Dr. Jacobs quoca, paraphrucs, and ocbetwix bcl•lvvs Florida Power and NRC 

hindsi&ht and com~ dcxuments. Apin, none of this matcrW provides • 

propct" buiJ for evaluatlna the ptUdeoce or Plorida Power's lll&lltlCmtnl declalons at 

iuuc in this eue. 

Slanlflc:anlly, Dr. IICOba does not even Identify the acts or omlulona that he 

bcllevos ted 10 the current out~~e unlll p. 37 of hll prefilod teltlmooy, in the acetion 

"The Emc:tJeoq Feodwater Syatlem Moclifica1ionl." (WRJ p. 39). A put from 
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SUliiiiWiea of hiJ opinloaa, lh1a portloo of hiJ cntimony compria the bllance of bb 

opinions. 'Ille linchpin ol hb tesdmony appcen at p. <49, where Dr. Jac:oln UICIU: 

If FPC bad doGe a c:omplele analyaiJ of the pocaltial hydraulic: aiTccu of (a 
modifJCadoc made in 1987] « bad done an adeqlllle $0.59 evalualloo for lhe 1987 
modificadoa llld ldcatified tbe po&ent!al cavilallon problem tbe modiftcatlon would 
not have beeo 1-nJCailed. PPC would dlher have aeiec:tecl another option for meecina 
thclr aoala oflncteulna BOO mara:in and ruluclna opera10r burden, or the 1987 
modification would have been cban&ed 10 include lhe installation of now llmllina 
devk:ea such u the cavila1ioa venturls lhal FPC IJ instaiJ.Ina durin& lhla oucaae 10 
eliminate the cavilallon problem. In dt.hcr cue, !be mncn• ®IIIQ wou!4 QQl bm; 
"'rn rt!QWrcd co lnJialllhe BPW and I3DO mocllllcatiooJ. [Bmpbuia added) 

Thla lt<limony IJ l'icnl6c:ant becaur It Cllabliabca beyond any qucation lhal Dr. 

Jacoba' reliance throuahout bla tea:Umony on NRC and Florida Powet documeniJ CRated 

durinalhe yean 1994 lbtoua)l 1997 ate pWnly bloddabt documen&s In rdalioiiiO the 

dcclsionslhal Dr. Jacoba ooncenda brouaht about !he cum:nt outqe. These cum:nt-day 

self-assessmeniJ and NRC evalualloos were fanned with lhc tlill bendlt or hlndsl&ht, 

experience In opetat1na tbe power plan1, experience in the lnduwy, and rqulaiOry 

advances. These lllllerlala ncccuarily Include information. and incorporate jud&ments 

made on the basis of inform&lioa,lhal wu not available 10 FloridA Powet'a manqcmall 

Moreover, Dr. Jacoba' !!el4cUve reiJance on thee lllllerlala con.stltutcs a Jf'llUltow 

creon 10 place Plorlda Power in a bid U&hl bued on consldmtl.ona lbat have notblna 

10 do with why company manaacment wu oompellod to lnhlato and then 10 extend the 

current oucaae. Sl&nltlcanlly, Dr. Jacoba explk::ltly conccded In Ills deposition lhal 

•mo If !he NBC had Jlvm CB-3 mlsbt A'a on 111 report qnl , , , P!odda Power 

Corporation gill wquJd baye hem MllrC!d tp ••kr CB·l ovt of acn1q; em; Lbey 
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"'rfmnlngt t1w lho plans "niP wu In a mofii"'Jtlm ""' wu 001 in cxnnpllangc wilh 

!1.1 drcllp bepa, • (WIU Dep. p. 127) (emplwiJ added). 

AltbouJh Dr. JICObt eumlned the cooll:mporancova Modificat!J~ Approval Record 

associtted with lbc 1987 mocllfic:ation 10 uc:er1&1n wbal Florida Power l&ld about the 

modification at thai time, lmponanlly, Dr. Jacoba' bued hh ftndina of fault JlSII on 

information tbal ~sled In 1987 but on a critical telf·a.ueaament CftlllCd by florida 

Power In 1!196 In oonfonnlty with NRC requlmnenta, called a •root cause• analysiJ. 

Dr. Jacoba quoteJ from lhil document 11 p. 41 of hia prefilcd teJtlmony. 

In deposition, Dr. Jacoba qmfinncd that he arrived at hiJ conclUJlon that Florida 

Powct bad erred In !ostalllna the 1987 modlfiCIIioo buod on hindsi&ht analyaca: 

Q 
Would you eJtplaln 10 Ul bow you def.ennined thai lbc modification llllodc in 1987 
introduced a potential problem 11 Cryatal Jtlver 37 

A 
Prom micw;ina tbf Briqut analyaca gf the modjfigtjmn rhas wqc done. 

Q 
Which analyaca? 

A 
WeU, Jlftlbably I think thai wu add.rcucd in the comj:Uy'a prdlmlnary repon 10 
the commlsslon. Thai wu the lint one thai I read and I rqd tho ASY-204 roo! 
cans wJyala. 1 rqd NBC cepom. in!JX'&fion n;ports "calinr wilh Jhe aitnatioo. 

(WRJ Dep. p. 153) (cmpllulsldded). 

Tbc root CIIIIC report thai Dr. Jacobs relied upon and quoced at p. 41 of his prefllcd 

testimony identified a number of iJsues tbal had been Identified in 1996 concern ina the 

cootcrnponneouJ information thai bad Identified those problema, and that Florida 
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Power's root cau.te lllllyaiJ wu hued on recent iJul&hU noc available 10 Florida Power 

management in 1987: 

Q 
(l}n reference 10 the mtemcn\ thai leYal of nine confi~Uf&lions inlroduce one or 
more problems or mlucd an opportwlily 10 identify and raolve previous problems, 
were lhete any documenta cnalcd In the 1987 and 1992 time frame that identified 
lhoae problems or tboso miPed opportunltld7 

A 
I'm noc aware of any. There may be, but I haven' t teen them. 

Q 
So the company'a c:ooclusion thai such problema were Introduced or opportunities 
mlucd wu an lnsltht thai the company obtained only recently in 1996; is that 
riJht? 

A 
Yes. 

(WRJ Dep. pp. 1:56-57). 

Dr. Jacobs bu (Rely conceded thai "root cai.ISC analyaes are conducted 10 satisfy 

NR.C rqulalory requmments. • (WlU Dcp. p. 68). As Dr. Jacobs acknowLed&ed in 

his deposition, "!be term root cauae Ia a term of an of the nuel.ear power Industry, • and 

"lhe NRC provides euldelines and auidance 10 nuclear power plant opera10n on 

conductlna root c:awc analyaes. • (WRJ Dep. p. 68). Dr. l rwobs admitted that "the 

whole pwpoae• of a root c:awc llllllyaiJ is !0 dcletmine that "IOmCihin& went wronJ and 

pinpoint what Is wu ... with the bcnc6t of knowina wh11 went wmnf, • U. , with the 

full benefit of hindJitbt. (WlU Dcp. p. 71) (emphasis added). Put IJIOiher way, "Clln 

doina a root C1Uie analyaiJ you're wually wortin& (rom tho cycnt. • (WRJ Dep. p. 71) 

(emphasis added). 1be point of !hills 10 that the plant and the NRC "C10 learn 10mc 

lfflO!U fTom what happened 10 that we prcw;nt • crjous prpbJrm from og;urrln& In !be 
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~. • (WRJ Dep. p. 70) (crnphasl• lidded). Thb b a fat cry from J~~Ctnptin& 10 

dclmnine wbdbcr IIIIIJI&CmCIU made raJOMble dccislrc!• In the put, biJed on the 

infomwion available 10 the c:omp111y 11 lhat rime;, without benefit of IC'Idsi&ht. 

Allhou&h Dr. JIICObs reviewed catndarions rdatin& 10 lhb modifiCation lhl! were 

creat.ed in 1996 by P1orida Power, bo performed no calcullliona of hl1 •own 10 confirm 

or refut.e that the modification made In 1987 would cauac a condltlon of lnopenbillty of 

any cqineer1na aCcpard 1)'*11 or equlpmal110 ocaat. • (WIU Dep. pp. 1 ~8-~9). 

In the arne vein, Dr. JIICObs _...er1e4 tbl! the NRC irupcction reporu that he 

relied upon 10 paaa jud&Jncnt 011 the 1917 modifa•ion• were hindJiaht maleriaiJ: 

Q 
The NRC lnJpoc:tlon l'llpOfll that you relied on, likcwbc tho~e were reporu that 

were aenerat.ed after 1996; b that ri&ht7 

A 
I lhink In '96 and '97. 

(WRJ Dep. p. 1~7). 

As can be readily ~een , then, permictin& Dr. JIICObs • prdiJed t.esdmon y 10 remain 

in the I"CCCCX"d would amount 10 no lea than placina before the Commission the clearly 

!nadmiuible reporu and documcota lhemJelvea, anfuliy rna.abd u an expett opinion. 

Ironically, allowin& Dr. JIICObs' lelllmony 10 be considered In thla hc:arln& Ia pocentially 

even more c!amaaln& than admlltln& the rcporu themlelvcs, alncc undue cmphull may 

be plac.ecl on the evidence offered lhrou&h an ca:pett bucd upon lhc wllnC:U' 1111us. 

Kruc y, Sptc, 483 So. lei 13!3, 1386 (Fla. 4th DCA 1986) \trier or Cact may place 

undue cmplwls 011 evldcooc offered by an Cll:pet1, simply ....,.n111 of the lpCCi.aiJioss 

placed on thai cvidalce by ~ ol the wilncsl' awus u an expett") . 
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Fmally, u noccd above, tho Florida Supreme Court baa equardy held lhlt Plorida'a 

•trona public polloy In flYOt or poat•IICddcnt lnveatlpl.ionJ and remedial measures 

precludea a findina of m&llll&emcllt Imprudence on tbc bub of sw:h evidence. Florida 

Power Coamation y, Public ScryH;c Comm!uioo, 424 So. 2d at 747 (use of hincWgbt 

"documents would be analogoua 10 uslna evidence of subtequent repain and deaian 

modificaliona for tbc purpose of abowina lhlt tbc oriainal daian wu faulty[;] [t]llia 

would clcuty vlola&c Plorlda '1 wona public policy In favor of post accident 

investigations.") Tbat policy II codified In Florida Swutcs Section 90.407, which 

expressly provi~ lha1 such subtequent mncdia1 meuurca ate "not admiulblc 10 prove 

ncallacnc.c or culpable COClduct In connection with tbc event. • 

The policy OODJI.deratiOOJ undl:rlyinglhc prohibition of admiuloo into evidence of 

post·accldent investlptionJ and remedial meuwa ate &Janlflcant. Not only 11 there the 

danger of chllllnglhe candor of petiODJ engaged In aw:h evaluationJ and the wUiinaness 

of persona 10 perfo.rm such measures if this will then be UJcd aaaJnst them, but there is 

a further danaer that auch evidence will distract the trier of fact from the actual iuuc 

to be dc&crmlned. Thb point wu well staled in Oa;nnda Steel !nduslljG.J y, Alabama 

OJYIAA SQ., 69S P.2d 883 (5th Clr. 1983), where evidence or aubiCQuettl actionJ by the 

defendant wu excluded because It would focus the fact-finder's llliA:ntion on tbe wrona 

issua: 

The jury' a atiCDllon ahould bo dlrecled 10 whether tbc product wu reuonably 
safe at the tlme It wu manufactured. In thla cue, for example, there wu 
ample expert ICSllmony conocmln& tJw point. lbU.n~ w~ 
about IUbKCtp§l'! GbaniQ in tiM; prpduq gr iy tis;.), ID ltUJjii.GD• IQ q )f)fu)G the 
lucy by d!ycrtinaill encnt!oo {rom whether tho pi'Oduct W&l 4efectiyc a! !he 
rcJcyaot time to wtat wu done larc;r . 

• 13 • 



69S F.U at 888 (cmpbuia lidded). Sf= &1m Baymgn4 y. Raymond Corp., 938 F.U 

ISIS, 1524 (1st Clr. 1991) ~-acddent cban&ea 10 1 produc:t "may reasonably be 

found unf"llrly prejudicial 10 the defendant a.nd mltltldln& 10 the jury (or determlnin& 

the queadon whether the product wu unreuonably da.n&UOUJ at the time of ma.nufactu~ 

a.nd ale"); Bghq!J y. HamlachfiP' Cgrp., 901 P.U 42, 44 (Sth Cir. 1989) ("desl&n 

cban&ea developed after the ma.nufactu~ of the produc:t In question ... (are) !rrdc:va.nt 

10 the .reasonableneu of the design &l the time or ma.nu!Kture"). 

The cc;chinp of the Florida Supreme Court a.nd ocher ooutts clearly establi&h that 

the basia of Dr. Jacobs' opinions on ma.naaemcnt prudeDcy are lbsolutely improper. His 

testimony c:annot SWid a.nd It c:annot JetVe In a.ny way u a basis for the Commission w 

resolve the issues in this proccedin&. 

ITJ. CONCLUSION 

Por the forqoln& reuons, Dr. Jacobs' pre.-flled leltimony concemin& Florida 

Power IIWliJcmenl'l prudeocy with reapect 10 the &hutdown of CR3 is Inadmissible. 

Accordln&IY, it must be llrickzn from tbc record in this proceeding . 

. 14 • 



Rcspcd(ully IUbmlued, 

OFFICB OF THB OBNERAL COUNSBL 
FLORIDA POWER CORPORATION 

By 7Z'ldtL r/:(f 
R. Ale:under Glenn 
Post Office Box 1<4042 
St. Pdl:nbu.rg, FL 33733--4042 
Telephone: (813) 866-SS87 
Facsimile: (813) 866-4931 
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