
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
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collected by Fo rest Utilit i e s, 
Inc. in Lee Count y 

DOCKET NO . 961237 - SU 
ORDER NO . PSC - 97-0648-FOF- SU 
I SSUED : June 6 , 1997 
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this matter : 

SUSAN F. CLARK 
J . TERRY DEASON 

JOE GARCIA 

NOTI CE OF PROPOSED AGENCY ACTION ORDER ACCEPTING SETTLEMENT OFFER 
AND REQUIRING REFUNDS 

BY THE COMMISSI ON: 

NOTICE IS HEREBY GIVEN by the Flor i da Publ i c Serv ice 
Commission that the action d i scussed he r e i n i s preliminary i n 
nature and will become final unless a p e r son whose i n terests a re 
substantially affected files a petit ion f o r a f o r ma l p roceedi ng , 
pursuant to Rule 25-22 . 029, Flo rida Administ r at ive Code. 

BACKGROUND 

As a resu l t of the repe a l of Se ction 118(b) of the Internal 
Revenue Code, contributions- in- aid- of - construction (CIAC ) became 
gross income and were depreciable for federal tax purposes . In 
Order No . 16971, issued Dec ember 1 8 , 1986, we authorized corporate 
utilities to collect the gros s-up on CIAC i n order to meet the tax 
impact resulting from the incl us i on of CIAC as gross income . 

Orders Nos. 16971 and 235 41, i ssued December 18 , 1986 and 
October 1, 1990, respectively, r e q uire t hat utilities annually file 
information which wo uld be used t o dete r mine the actual state and 
federal income tax liability directly a ttributable to the CIAC . 
The informat ion would also determine whether r efunds of g r oss- up 
would be appropriate. These o rde rs also r equired that all gross-up 
collections for a tax year, whi c h are i n excess of a utility ' s 
actual tax liability for the same ye ar, should be refunded on a pro 
rata basis to those perso ns who c o n tributed the taxes . 
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In Order No . 2 3541, we r e quir ed any wate r and wastewater 
utility already c o l l ect ing t he g r oss- up on CIAC and wishing to 
continue, t o file a pet ition f o r a pproval with the Commission on o r 
before October 29 , 1990 . On December 27 , 1 990 , p ursuant to Order 
No. 23541, Fo rest Util i ti e s, I n c . ( Forest or Utility) filed for 
au~hority to c ontinue to gro ss-up CI AC . Order No . 25299 , issued 
Novmber 5 , 1991, granted Forest a ut hority to gross - up CIAC using 
the full gro ss-up formula . 

On Sept embe r 9, 1 992 , we issued Proposed Agency Action (PAA) 
Order No . PSC- 92 - 0961-FOF-WS , which clarified the provision of 
Orders Nos . 1697 1 and 235 41 for the calculation of refunds of 
gross- up o f CIAC . On September 14 , 1992 , we issued PAA Order No . 
PSC- 92- 0961A-FOF-WS. This order included Attachment A which 
reflected the gene ri c calculation form . No protests were filed , 
and the Order b ecame final . 

On Marc h 29 , 1996 , we opened Docket No . 960397 - WS to review 
our policy conce rn1ng t~e collection and refund of CIAC gross-up . 
Wo rkshops were he ld a nd comments a nd proposals were received from 
the industry and other interested parties . By PAA Order No . PSC -
96-0686-FOF-WS , issue d May 24 , 1996, we directed our staff to 
review the pro p osals a nd comments offered by the workshop 
participants and make a r ecommendation concerning whether our 
policy regarding the collection and r efund of CIAC should be 
changed. In addi tio n , we d irected our staff to consider ways to 
simplify the process and dete r mine whether there were viable 
alternatives t o the gros s - up . Pending this review, we directed our 
staff to c ontinue proce ssing CIAC gross-up and refund cases 
pursuant to Orders Nos . 16971 and 23541 . 

However, on August 1, 1996 , Congress passed the Small Business 
Job Protection Act of 1996 (the Act) , and the President signed the 
Act on August 20, 199 6 . The Act prov i ded for the no n- taxability of 
CIAC collected by wate r and wastewater utilities effective 
retroactively for amounts received after June 12 , 1996 . As a 
r~sult , on September 2 0 , 1996 , i n Docket No . 960965-WS , we issued 
Order No . PSC-96-1180-FOF-WS r e voking the authority of utilities to 
collect gross-up of CIAC and c ancelling the r espective tariffs 
unless, within 30 days o f the issuance of the order , affected 
utilities requested a variance . Since there was no longer a need 
to review our polic y o n the gross - up of CIAC, we closed Docket No . 
960397-WS by Order No . PSC- 96- 1253- FOF-WS , issued on October 8 , 
1996 . However, as e s tablished in PAA Order No . PSC- 96-0686-FOF-WS , 
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all pending CIAC gross-up refund cases are being processed pursuant 
to Orders Nos. 16971 and 23541 . 

By PAA Order No. PSC-97-0007-FOF-SU , issued on January 2, 
1997, we proposed to require Forest to refund $3 , 372 for 1990 , 
$2,183 for 1991 , $16 , 496 for 1993 , and $3 , 287 for 1994 . Also , we 
proposed to require Forest to credit $54 9 to CIAC for 1992 . 
However, on January 17 , 1997, Forest filed a timely protest of the 
referenced order, and the matter was set for a July 10 - 11 , 1997, 
hearing. Subsequently, on April 23, 1997 , to avoid the time and 
expense of further litigation in this docket, Forest , along with 
three other utilities , submitted a settlement proposal. To give 
the Commission panel assigned to this docket time to consider this 
settlement offer , the July 10 - 11, 1997 , hearing was cancelled . 
The purpose of this PAA Order is to address this set ~lement offer 
and the disposition of gross-up funds collected by the utility for 
the years 1990 through 1995. 

SETTLEMENT OFFER 

In compliance with Order No . 16971, Forest filed its annual 
CIAC report regarding its collection of gross-up for 1990 through 
1995. As previous ly stated , by PAA Order No . PSC-97-0007-FOF-SU , 
issued on January 2 , 1997 , we proposed to require a refund of 
$ 3 , 372 for 1990, $2 , 183 for 1991, $16 , 946 for 1993 and $3 , 287 for 
1 994 , and to credit $54 9 to CIAC for 1992 . On January 17 , 19 97 , 
Forest filed a timely protest of the Order , and the matter was set 
for hearing . 

The utility's protest concerned the following two issues : (1) 
whether the amount of the contributor's refund should be reduced by 
the amount of legal and accounting costs associated with the 
preparation and filing of the utility's gross-up repo rts (these 
costs totalled $2,248 for 1990 , $2,518 for 1991 , $2 , 070 for 1992, 
$4 , 511 for 1993 , $2,692 for 1994 and $2,568 for 1995) ; and (2) how 
much of the Officer and Employee Salaries Expense for the years 
1990 through 1995 should be classified as above the line . Pursuant 
to the PAA Order , those salaries totalled $894 , 72~ above-the-line 
as follows: 1990 -- $98,529 ; 1991 -- $121 , 004 ; 1992 -- $161 , 619; 
1993 -- $162,609; 1994 -- $175,259 and 1995 -- $175,664. These are 
the amounts that were reported on the utility ' s tax return for 
those years. However , the utility classifed only $757 , 776 above
the-line as follows : 1990 -- $93 , 729; 1991 -- $111 , 369; 1992 -
$133,378; 1993 -- $129,994 ; 1994 -- $142 , 643 and 1995 -- $145 , 664. 
The utility classified the remaining $137 , 948 below-the-line . 
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We found in PAA Order No . PSC-97-0007-FOF-SU , that the legal 
and account ing costs associated with the preparation and filing of 
the utility's gross-up reports should not be offset against the 
contributor ' s refund . Further , we found that the full amount of 
officer ' s and employees salaries of $894,724 should appropriately 
be classifed above-the-l ine . 

On March 7 , 1 997 , a meeting was held at the request of the 
utility to discuss the utility ' s settlement proposal to offset the 
legal and accounting fees incurred in preparing the CIAC gross - up 
r eports with the contributors ' refund amount. On April 23 , 1997 , 
the utility submitted its proposed offer of settlement, whereby it 
proposed that 50 percent of the legitimate legal and accounting 
fees i ncurred for any one year for the CIAC gross-up process be 
offset agains t any refund calculated to be due in that same year . 
As a part of the offer , the utility agreed to waive several other 
issues as t o the PAA calculation of refunds in exchange for 
acceptance of its proposed recognition of the offset of 50 percent 
of net legal and accounting expenses with the calculated refund 
amount . The amount of the legal and accounting expense offset is 
limited to the amount of refund for the period . 

In PAA Order No . PSC-97-0007 - FOF- SU , the refund amounts for 
1990 through 1994 were calculated to be $3 , 372 , $2 , 183, $549 , 
$16 , 946 and $ 3 , 287 , respectively . The net amount of legitimate 
legal and accounting expenses for 1990 through 1994 was determined 
to be $2,284 , $2 , 518 , $2,070 , $4 , 511 and $2,692, respectively . 
Fifty percent of each of these amounts is $1,124, $1 , 259, $1,035, 
$2 , 256 and $1 , 346, respectively . When 50 percent of the legal and 
accounting expense is offset against the ordered refund amount , the 
revised refund amount is calculated to be $2 , 248 for 1990 , $924 for 
1991 , $14,946 for 1993 and $1 , 941 for 1994. Since the refund for 
1992 t otalled only $549, only $549 of the legal and accounting 
expenses were offset against the refund . As a result, no refund is 
required f or 1992 . The refund for 1995 did not change as a result 
of the settlement proposal; therefore , pursuant to PAA Order No . 
PSC-97-0007-FOF-SU, no refund is required for 1995 . 

We believe the utility's settlement proposal is a reasonable 
"middle g round" that effectively gives the utility an offset 
substantially l ess than that which it had originally proposed , both 
for thi s adjustment and other ajustments that the utility has 
agreed to forego f or the purposes of attempting to negotiate a 
settlement. Therefore , while not adopting the utility ' s position , 
we f ind it appropriate to accept Forest ' s settlement proposal . 
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Therefore, the utility shall r e fund the amounts set out above . 
The refunds shall be completed with in 6 months of the effective 
date of this PAA Order. Wi t hin 30 days from the date of the 
refund, the utility shall submit copies of cancelled checks , 
credits applied to the mo nth l y b i lls o r other e vidence that 
verifies that the utility has made the r efunds . Within 30 days 
from the date of the refund, the utili ty shall a lso provide a list 
of unclaimed refunds deta i l i ng the con t ributor a nd amount , and an 
explanation of the effo r ts ma d e t o make the refunds . 

CLOS ING DOCKET 

Upon expiration of the prote st period, if a timely protest is 
not received from a substant i a lly affected person , this docket 
shall remain open pending completion and verification of the 
refunds. Upon verification t hat the refunds have been made , the 
docket shall be closed admi ni stratively . 

Based on the forego~ng, it is 

ORDERED by the Florida Pub lic Servi ce Commission that the 
Settlement Offer o f Forest Utilities , Inc ., shall be accepted . It 
is further 

ORDERED that, pursuant to the Set t leme n t Offer, Fo rest 
Utilities, Inc . , shall refund contribut i ons-in- a id-o f- construct i o n 
gross - up f u nds in the amount of $2 , 248 for 1990 , $924 for 1991 , 
$14 , 946 for 1993 and $1 , 941 f o r 1994 . It is furt he r 

ORDERED that the provisions of this Orde r are issue d a s 
proposed agency action and shall b e c ome final, unless an 
appropriate petition in the form provided by Rule 2 5 - 2 2. 0 291 

Florida Administrative Code, is receive d by the Di rector of the 
Division of Records and Reporting 1 254 o Shuma rd Oak Boulevard I 
Tallahassee, Florida 32399-0850, by the clos e o f busine ss on the 
date set forth in the "Notice of Further Proceedings or Judic i al 
Review" below. It is further 

ORDERED that no refund is required for the years 1992 and 
1 995 . It is further 

ORDERED that Forest Uti l i ties , I nc . , shall r efund accr ued 
interest as of Dec ember 31 s t o f each respective year , through the 
date of the refund, f o r gros s -up collected in excess of the above 
the-line tax liability r esulting from t he collection of taxable 
CIAC . It is further 
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ORDERED that , pursuant to Orders Nos . 16971 and 23541 , all 
amounts shall be refunded on a pro rata basis to those persons who 
contributed the funds . It is f urther 

ORDERED that the refunds required herein shall b e completed 
within six months of the effective date of this Order, and that 
Forest Utilities, Inc., shall submit copies of canceled checks, 
credits applied to monthly bills, or other evidence verifying that 
the refunds have been made within 30 days of completion of the 
refund. It is further 

ORDERED that within 30 days of completion of the refund, 
Forest Utilities, Inc., shall provide a list of unclaimed refunds 
detaili ng the contributor and the amount, and an explanation of the 
efforts made to make the refunds. It is further 

ORDERED that the docket shall be administratively closed upon 
expiration of the protest period, i f no timely protest is filed , 
and upon our staff's verification that t he refunds have been made. 

By ORDER of the Florida Public Service Commission , this 6th 
day of June , 1997 . 

( S E A L ) 

RRJ 

c6. 
BLANCA S . BAY6, Direc 
Division of Records a 



ORDER NO. PSC-97-0648- FOF- SU 
DOCKET NO. 961237-SU 
PAGE 7 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120 .569 (1) , Florida Statutes , to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120 . 57 or 120.68, Florida Statutes , as 
well as the procedures and time limits that apply . This notice 
should not be construed ~o mean all requests for an administrative 
heari ng or judicial review will be granted or result in the relief 
sought . 

Mediation may be available on a 
mediation is conducted , it does not 
interested person's right to a hearing. 

case-by-case basis . If 
affect a substantially 

The action proposed herein is preliminary in nature and will 
not become effective or final , except as provided by Rule 25-
22.029, Flori da Administrative Code . Any person whose substantlal 
interests are affected by the action proposed by this order may 
fi le a petition for a formal proceeding , as provided by Rule 25-
22.029 (4 ) , Florida Administrative Code , in the form provided by 
Rule 25- 22 . 036(7) (a) and (f) , Florida Administrative Code . This 
petition must be received by the Director , Division of Records and 
Reporting, 254 0 Shumard Oak Boulevard , Tallahassee , Florida 32399-
0850, by the close of business on June 27 , 1997 . 

In the absence of such a petition , this order shall become 
effective on the day subsequent to the above date as provided by 
Rule 25-22.029 (6) , Florida Administrative Code . 

Any objection or protest filed in this docket before the 
issuanc e date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed wi~hin the 
specified p rotest period . 

If this order becomes final and effective on the date 
described above , any party substantially affected may request 
judicial review by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or by the First District Court 
of Appeal in the case of a wa ter or wastewater utility by filing a 
notice of appeal with the Director , Division of Records and 
Reporting and filing a copy of the notice of appeal and the filing 
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fee with the appropriat e court. This f i l ing must be completed 
within thirty ( 30 ) days of t he effective date of this order , 
pursuant to Rule 9.110, Flo r ida Rule s o f Appellate Procedure . The 
notice of appeal must be in t he f o rm specified in Rule 9 . 900 (a ) , 
Florida Rules of Appellate Procedure. 
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