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On February 21, 1997, K.W. Resort Utilities Corporation 
(hereinafter K. W. Resort or utility) filed, pursuant to the 
provisions of Section 367.0822, Florida Statutes, ita Application 
for Limited Proceeding Increase in Reuse Water Rates (Application) . 
In the Application, the utility notes that it had originally 
submitted its request fo~: a new class of service for ~:euae water on 
December 23, 1994 . 

In this current Application, the utility noted that in the 
original proceeding it bad submitted •a simplified justification 
for a cba~:ge of $. 38 per tbousan.d gallons•, but that it had onl y 
requested a rate for reclaimed water of $. 25 per one thousand 
gallons. This request ~o~as approved by Order No. PSC-95·0335-.FOF­
su, issued on March 10, 1995, in Docket No. 941323-SU. tn the 
current Application, the utility is now requeoting a reclaimed 
water rate of $1.25 per thousand g~llons. 

In r egponse to the Application, Key West Country cl...b (COuntry 
Club) filed, on March 17, 1997 , its Protest and Motion to Dismiss 
the Application for Limited Proceeding or in the Alternative 
Prot.est and Request for Formal Hearing (Protest) . Also, on April 
29, 1997, the Country Club (the only reuse customer) filed its E 
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Notice of Limited Appearance and Petition to Intervene for the 
Limited Pu.rpoae of Raising the Issues Set Po rth in ita Protest 
(Petition for Limited Intervention). Then, on Kay 6, 1997, K.W. 
Resort filed it Reapo08e to Petition to Intervene and Motion to 
Dismiss (Response). This rec0111n811.dation addresses the t wo requests 
for relief set forth in the Country Club's Protest, the Country 
Club' s Petition to Intervene, and K.W . Resort's Response. 

- 2 -



• 
DOCKET NO. 970229-SU 
JUNE 12, 1997 

• 
DISCQSSIQH OP I SSYBS 

ISSQB 1 : Should the Commission grant Key West Country Club's 
petition to intervene for the limited purpose of raising the issues 
set forth in ita protest? 

BBP:JIMBNQATIO!ft The Key Wes t Country Club's Petition for Limited 
Intervention ehould be denied. However, Key West Country Club 
should be grAnted intervention purauant to the provisions of Rule 
25-22.039, florida Administrative Code. Pursuant to that rule, the 
Country Club takes the case as it finds it. All parties to this 
docket should furniah copies of all pleadings and other documents 
that a re hereinafter filed in thia proceeding to counsel for the 
Key West Country Club. (JAEGER) 

SIAPP AR&LYSISt In support of it• motion, the Country Club states 
that it is the utility's only reuse water customer, and that K.W. 
Resort is requeating a substantial reuse water rate increase, and 
that the Country Club ia subatantially affected by the matters 
which art- .. he subject of thia p•oceeding. The country Club also 
alleges in ita motion its position that, as a protestant, no 
petition for intervention is required . The country Club further 
states that, to preserve its rights H a petition to intervene is 
ultimately found to be required. it thereby has filed its •notice 
of limited appearance and its petition to intervene for the limited 
purpose set forth herein and reserves all ito rights herein. • 
finally, t he Country Club states that its •motions and petitions 
herein are filed based upon, but ~ot limited to, Rule 25- 22.037(2 1 , 
and Rule 25-22.036(4 ) (a) and (b), P.A.C., respectively.• 

I n its reaponse, acknowledging that the Country Club 1s a 
substantially affected party, the utility states that it does not 
object to the Country Club's intervention as outlined in the 
Petition for Limited Intervention. The rest of the utili<(' s 
Response was dedicated to the allegations in the Country Club's 
Protest purporting to support the motion to dismioo . 

Pursuant to Rule 25-22.039, Florida Adlllinilltrative Code, a 
motion for leave to intervene must include allegations sufficient 
to demonstrate that the intervenor is entitled to participate in 
the proceeding aa a ~~~atter of conltitutional or statutory right or 
pursuant to Commission rule, or that the aubstantial interests of 
the intervenor are subject to determination or will be aff, cted 
through t Ita proceeding. A two-part teat ia applied in evaluating 
whether ' person haa alleged a subatantial interest sufficient to 
entitle eucb peraon to intervene in an administrative proceeding . 
The person muat allege (1) that he will aurrer injury in fact which 
is of sufficient immediacy to entitle him to a section 120.57 
hearing, and (2) that hia eubetantial injury ia of a typo or nature 
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which t he proceeding is designed to protect. Agrico Chemical Co· 
y. OOpor t mapt g C §nyironmentol Bogulot igq, 406 So. 2d 478, 482 
(Pla. 2d DCA 1981), ~· dAQ., 415 So. 2d 1359 (Fla. 1982). 

The Country Club is the utility's only reuse water customer 
and the uti~ity seeka to substantially raise its reuse water rate 
in the ins tant limited proceeding. It therefore appears that the 
Country Club's substantial interests could be affected by this 
proceeding. 

The Petit1on for Limited Intervention also allegee that : 

Thi s not ice o f limited appearance and petition t o 
i ntervene for the limited purpose of raising procedural 
and jurisdictional issues is similar to filing a notice 
of limited appearance in a Circuit COUrt proceeding where 
an ent ity seeks to challenged (aiel certain procedural or 
jurisdictional aspects of the Court proceeding without 
subalit ting itself to the general jurisdiction of the 
Court. The golf course doea not willingly consent to 
going forward with the limited proceeding filed by the 
Utilit:;,· Such a proceeding '<tOuld violate Protestant • s 
Constitutional rights, including but not limited to its 
rightP of due process and equal protection. 

A s pecial or limited appearance is one in which a party 
appears for the purpose of objecting to the jurisdiction of the 
court over him, and confines his appearance solely to that 
question. 1 Pla. Jur. 2d, Actions 5 88 (1996). In Florida, the 
distinction between a limited and general appearance has been 
abolished; the method of raising the question of jurisdiction over 
the parties is by a responsive pleading or motion under Fla. R. 
Civ. P. 1.140(b). First Wisconsin Notional Bonk of Milwaukee y. 
ponian, 343 So. 2d 943, 945 !Pla. 2d DCA 1977); Ward y. Qibson, 340 
So. 2d 481, 482 (Pla. 3d DCA 1976). Under Rule 1.140(b), the 
defense of lack of in oersonam jurisdiction is not waived by rho 
fact that it is joined with other defenses or objections in a 
responsive pleading or motion. However, case law clearly 
establishes that the defense of a lack of personal jurisdiction 
must be raised at the first opportunity or it is waived. 
Romellotti y. Hanoyor AmqrO Xn1. Qg., 652 So. 2d 414 (Pla. 5th DCA 
1995); HUbbard y. eozarcs, 413 So. 2d 1192 {Pla. 2d DCA),~ dAn. 
417 So.2d 329 (Pla. 19811; Kbite y. Nicholson, 386 So.2d 74 (Fla. 
2d DCA 1980) . 

Tbrou)h its Protest and its Petition for Limited Intervention, 
tho count1y Club indicates that the matters raised by the utility 
in its Application for this limited proceeding need to bo addressed 
in a full wastewater rate caoo and that it is wrong for the 
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Commission to continue to process tho utility's Application as a 
limited proceeding. By protesting the Application itself, the 
Country Club believes that pursuant to Rule 25 · 22.026(1), Florida 
Administrative Code, it is already a party. That rule states in 
pertinent pare: 

Parties in •ny proceeding conducted in accordance with s . 
120.57, F.S., are . . . petitioners, protestant&, or 
intervenors . Parties shall be entitled to receive copies o f 
all motions , notices, orders antt other matters filed in a 
pr~eeding . . . 

However, staff believes that the protest of the Country Club is 
prei!Ulture since it was filed before the issuance of a Proposed 
Agency Action Order. Therefore, staff does not believe that the 
provisions of Rule 25·22.026(1), Florida Administrative Code, are 
applicable in that regard. However, if tho Commission grants 
intervention, tho Country Club will become a party to thi s 
proceeding. 

Staft does not believe that the Florida Statutes, Commission 
rules, or decisional law support intervention for a limited purpose 
as the Country Club requests. However, the Country Club has shown 
how its oubtt~ntifl interests could be affected by chis limited 
proceeding. 

Based upon the foregoing, Staff recommends that the Country 
Club's Petition for Limited Intervention be denied. However, Key 
West Country Club, because it has shown thllt its substantial 
incezests could be affected by this proceeding, should be granted 
intervenor status pursuant to the provisions of Rule 25-22.0~9. 
Florida Administrative Code. Pursuant to that rule, the Country 
Club takes the case as it finds it. All parties to this docket 
should furnish copies of all pleadings and other documents that .:re 
hereinafter filed in this proceeding to Ben E. Girtman, counsel for 
::he Country Club. 
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ISSQK 2: Should the Commission grant Key West; Country Club' e 
Motion to Dismiss the Application for Limited Proceeding? 

RBglMMBNQATlQN: No. (JAEGER) 

STAfP Nfl\LXSIS: All stated above, the utility has filed an 
Application for a limited proceeding to increase its reclaimed 
water rates to $1.25 p&r thoueand gallons (an increase o f $1.00 per 
chouoand gallons) . In chat: Applicacion, the ucilicy accaches a 
special report which alleges that ch~ir coste for reclaimed water 
per choueand gallons ia now $1.60 (and not: $.38 as scaced in a 
prior proceeding). Purther, the utilicy noces that che coot: for 
potable vater f rom the Keys Aqueduct Authoricy is $5.68 per 
ehouaand gal l one. Finally, the ucility says chat: the rate increase 
will increase their revenues by $39,259, but that: chey will still 
be incurring an annual lose of $80,281. 

In filing its protest, che Country Club a rgues that since che 
Cocrmission has never considered chis utility's rate base, coste, or 
other maccerf relevant and necessary to be considered in a general 
race proceed~ng, that the filing of an applicacion for a limited 
proceeding is improper. Specifically, the Country Club alleges 
that the Commission cannot properly assess che coacs o f the 
ucilicy, and consider che burdens which each class of cuacomero 
should bear, wichout having a general race proceeding . Further, 
che Country Club argues that t:he ucility should not try to load the 
wascewater costs onto one cuscomer. 

Not:ing that it haa never received any notice of the 
application, the Councry Club moves the Commission to diomlas the 
applicacion, or, in che alternative, requescs a formal hearing. 
The utilicy did not initially file a ro~ponee to tho Country Club's 
Protest. However, upon the Councry Club fil ing ice Petition to 
Intervene, the utility filed ita combined "Response to Petit:ion to 
Incervene and Hot:ion to Diamies•. 

In VArnes y. pawkina, 624 So. 2d 349, 350 (Pla. let DCA 1993), 
che Florida Supreme Court etaced that: •[c]be funccion of a k?tion 
to dismiso is to raise as a question of law the sufficiency of 
facta alleg·ed to state a cause of action . • The Court went on to 
say that •[iln determining the sufticiency of the complaint, the 
erial court: must not look beyond the four corners of the complaint, 
. . . nor consider any evidence likely co be produced by the other 
•ide. • Soo algg, Hgllapd y. Anhoyacr BuBch. Inc., 643 So. 2d 621 
(Fla . 2d DCA 1~94) (seating chat it is improper co consider 
infor~tion extrinsic of the complaint). 

In considering this mocion to dismiss, the Commission should 
not look beyond the four corners of che ucility•s Application, ana 
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make a determination on evidence that amounts t o a granting of 
su~ry j\ldgme!'lt:. The standard used in considering a motion to 
dismiss is to view the facta sot forth in the Applica tion i n a 
light moat favorable to the utility in o rder t o determine whether 
the utility• a request for a limited proceeding is appropriate 
pursuant to the provisions of Section 367.0822, Florida Statutes. 

Tn its Respor.se, the utility argues that the Commission is 
fully capable of reviewing the coats proposed for inclusion in 
establishing a rate for reclaimed water without fully cons idering 
the cost for .,.stewater service ~nd any need for a rate increase 
therein. The utility further argues that the Commission has, in 
the past, used a limited proceeding to review costs related to one 
service provided by a utility without r eview and rate setting for 
another service provided by that same utility. Finally, the 
utility argues t .bat j ust beauae the Coamiesion may Mve previously 
considered the coste related t o the provision of a service, that 
this does not ~reclude the Commission from readdressing the cost 
for such eerv! •·;, some three years later. 

Staff notes that in the application of Broadview Park Water 
Company for a limited proceeding (Docket No . 860344 -WU), the 
CQIII!liseion, through Order No. 162l6, did deny the requeat. l n that 
proceeding, the utility had contended : 1) that its caah flow 
condition was insufficient t o permit payment of competitive 
aalarios; 2) that maintenance of existing facilities had been 
undu ly deferred because of insufficient resources; 3) that 
additional revenues wore needed for payment of increased inaur~nce 
and water testing chargee; 4 ) that consrruction of additional 
facilities and replacement of major plant components were necessary 
tor compliance with regulatory agency directives; and 5) tMt these 
several matters and other concerns were deserving of consideration 
i n a limited proceeding. The Cocmnission determined tMt the 
application, under these conditions, would more properly be handled 
as a general rate increase request under the provisions of Section 
367.081, Florida Statutes, and denied the request for a limited 
proceeding. 

In the casa at hand, the utility is not seeking, at this time, 
to change its rates to its general wastewater cus tomers. Rather, 
it i s seeking to recover a portion of what it a lleges to be the 
greater costs of providing rec laimed water service. The Country 
Club a llagoa that this oan not be done wi thout going into a ful l 
wastewater rate case. Staff notes that Section 367.0822, Florido 
Statutes, specifically provides : •The commission shall dete-rmine 
the issues to be considered during such a proceeding and may grant 
or deny any request to exnand tho scope of the proceeding to 
include other related matters . • (emphasis supplied) Also, the 
reuse statuto provides that : •The cocadssion shall allow a utility 
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to recover the costs of a reuse project from the utilAty's water, 
wastewater, o r reuse customers or any combination thereof as deemed 
appropriate by the commission. • 

Statf does not believe that it is appropriate at this time to 
expand this limited proceedi ng into a full wastewater rate case. 
If portions o f the costa tho utJlity is attri buting t o reuse should 
be apportioned to tho waatewaLor customers, this could s till be 
determined in .a limited proceuding. Staff believes t hat this 
application is more similar to othur limited proceedings t hat have 
been allowed (see Docket No . 9U1000-WU, whore the C'nmmission 
allowed a limited proceeding for an increase in bulk-water rates}, 
and ia limited enough to proceed as a limited proceeding. 

In the last paragraph of ita Protest, the COuntry Club alludes 
to the fac t that it baa never received proper notice about this 
limited proceeding . However, it does not reter to any rule or 
statute which tbe utility might have violated by failing t o provide 
notice at thi.:o ~tage of a limited proceeding . St.af f note a that in 
Docket No. 891114-WS, by Order No. 23123, and in Docket No. 930770-
WU, by Order No. PSC-93-1735-POP-WS, the Commission dismissed rate 
cases for Sailfish Point Utility Corvora tion and St. George Island 
Utility Corporation, re•pectively, based, a t least in part, on 
improper notice. Rowevor, in each of those cases , Rule 25 -22.0406, 
Florida Administrative COde, was applicable and had been viola t ed. 
Further, in the Sailfish Point case, the utility had, just before 
t he hearing, filed testimony which essentially revised ita minimum 
filing requirements. Tho Commission found that the two together 
were fatal to the continued processing of the rete case and 
dismissed the rate case . 

Staff can find no similar circumatancea in this case. Neither 
the limited proceeding statute nor any rules require notice of the 
filing of a limited proceeding application. The procedure, i n the 
past has been fo r staff to schedule a customer meeting and to 
require the utility to provide notice to the customers of the 
application and the ouatomer meeting. In this case, tho limited 
proceeding has barely begun and staff is just now closely reviewing 
the filing, and getting prepared for a mee ting with the .-euse 
customer to discuss the reques ted rate increase (staff has met. with 
the utility and the Country Club to diseuse the processing of this 
case, possible settlement, and the protest of the Country Club) . 
Ther•,fore, staff can discern no violation of any notice 
requ~rements and sees no reason to dismiss this case at this time 
!or improper notice. Further, as noted in CArr y. Qf!ao Steel 
Buildioga. log., 619 So. ~d 39~ (Pla. let DCA 1993), diamieeal is 
a drast ic remedy which should be used only in extreme eJtuatione. 
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In its Response, the utility argues that it i8 not required to 

seek recovery of a fair return on ita investment from ita •sewer• 
operations in order to seale recovery of a fair return on its 
inveotmont from those assets and costa related to ita reuse 
customero. The utility referred to Utilities Operating Company y. 
King, but did not give the specific •so. 2d" citation ('the utility 
io apparently refer ring to the case cited at 143 So. 2d 85~ (Pla. 
1962)). In that caee, the Florida Supreme Court, at 850, etated: 

(I)n the absence of some ehowing that the service to the 
public will suffer by allowing tb~ utility to charge 
rates which will not produce a fair return, the utility 
and not the Commiseion has the right of decision ao to 
the rat es it will charge so long as they do not exceed 
Lhose which would produce a fair return as determined by 
the COmmission. 

Staff does not believe that the Country Club has uc!e any euch 
11howing, and does no': believe that the situation in this case 
juetifies that the cu-tomer of one type of service sho~ld be able 
to force a rate case on customers of another type of service. 
Staff does realize that reuse can benefit. water and wastewater 
customers as well as reuse customers. However, staff believes that 
the Commission can allocate the coats and the benefits without 
resorting to a full rate caae for the other classes of cuotomora. 

Based on a review of the utility• a Application, staff believes 
that the utility has stated a cause of action for relief under the 
provioions of Section 367.0822, Florida Statutes. Also, staf! 
t: .llieves that the Application o f the utility is limited enough to 
be processed under the limited proceeding statute. 

Therefore, staff believes that the Commission should continue 
proceeding the limited proceeding using the proposed agency action 
(PAA) procedures. If the Country Club is not satisfied with the 
COmmission's proposed action, it may then protest the PAA Order and 
request a for'lllill. hearing pursuant to the provisions of Rules 25-
22.029 and 25-22.036 Florida Administrative Code. 

Based on all the above, staff recommends that the Country 
Club's motion to dismiss be denied. 
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ISSQB 3: Should the Commission grant the Country Club's 
alternative motion for a formal proceeding? 

MCQMH!!I!Q!,TIC'fl: No. staff should be allowed to complete its 
preliminary analyeis and submit ita rec-.ndations before the 
Oommisaion considers setting thia matter for hearing. Pending this 
analysis, t .he utility should be encouraged to meet with the Key 
West Country Club to attempt to negotiate an acceptable rate for 
reclaimed water and file a status report within sixty days of the 
date of the order indicating the status of the negotiations as 
detailed in the staff analysis . (JAEGER, XANDERS) 

STAPP ANI\LXBIS: The Cowltry Club has requested that the Cocmtiseion: 
1) either grant ita motion to diemiea (discussed in previous 
issue), 2) convert the proceeding to a general rate case or allow 
the utility to withdraw ita Application fo~ J. limited Froceeding; 
or 3) hold a formal hearing pursuant to Section 120.57, Florida 
Statutes. ~ discussed in the issue above, staff does not think it 
appropriate or necessary at this time to turn t his limited 
proceeding in~~ a full rate case. 

Even in this limite4 proceeding, the Country Club can make the 
proper allocation of coste between the reuse customer(sl and the 
wastewater customers an issue. Also, as in all cases, the 
Commission must set rates which are •just, reasonable, 
compensatory, and not unfairly diocriminatory . • (Section 
367.081(1), Florida Statutes) 

The Country Club argues that it ia unfair to aet reuse rates 
which allow a fair rate of return from the reuse customers, but 
leave wastewater rates such that the utility continues to earn less 
than a fair rate of return from those customers. Generally, public 
utilities cannot unjustly discriminate in offering rates to ita 
consumer. Florida courts, however, have held that offering one 
class of consu.mers a lower rate than another ia not necessarily 
discriminatory, provided that the classification chosen is not 
•arbitrary, unreasonable, or discriminatory, and apply similarly t o 
all under like conditione.• Pinellas Aponms:ntg Aoo•n .. Inc. y. 
City of St. Potersbutg, 294 So. 2d 676 (Fla. 19741. 

Tho courts in other jurisdictione have held that differences 
in rates being offered to consumers are not discriminatory and 
unlawful where the differences are based upon a • reasonable 
classificatior corre~nding to actual differences in the situation 
of the conaun.ers or the furnishing of the service, • for exa.mple, 
~~ Biltgn Mach . Tool Qo. y . Qnited Illumipatioq Cg., 110 Co nn . 
417, 148 A. 337 (1930), Robbina y. Rangpr B. i Blectric Co., 100 
Me . 496, 69 A. 136 (1905)1 St. Paul Bogk i Stationery Co. y. St . 
P&ul Gaoliqht CO., 130 Mirm . 71, 153 N.W . 262 (1915)1; Smith y. 
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pyblic Scryice Oomm'n., 351 s.w. 2d 768 (Mo. 1961); New York Tel. 
Co. y. Siegel-Coooer Co,. 202 N.Y. 502, 96 N.E. 109 (1911); ill 
Hote-l Co. y. United pyel Gas Co .• 75 W. Va. 200, 83 S.E. 922 
(1914), Also,~. Hahoning Qounty y. pyblic Utilities Oomm'n., 59 
Ohio St. 2d 40, 388 N.E. 2d 739 (1979). To determine the 
appropriate reuse rate in this docket, staff will consider the cost 
of providing reuse and other factors, such as alternative sources 
of water a!ld the utility• s alternative methods of effluent 
disposal. 

Again, staff does not believe that the Commission must expand 
this limited proceeding into a full rate case to properly set the 
rate for reclaimed water. However, as pointed out by the Country 
Club, staff does note that the utility makes the following 
statement: •Rather than pursue a full rate case to recover this 
one charge needing inmediate consideration and in order to properly 
assess the timing of and amount of any increase in wastewater 
service charges. the Applicant hereby requests that this change in 
reuse rat~s be recognized in a limited proceeding. • Aloo, the 
utility Sl..ates that it anticipates substantial expenditures in the 
very near future in order to expand its exist:.ing wast:.ewater 
treatment facilities (approximately $900,000 in capital costs), and 
that. even with this increase (in reclaimed water rates), the 
utility will still be i ncurring an annual loss of $80,281. While 
it a:ppears that the utility may have to file a wastewater rate case 
in the near future, staff believes that this is a business decision 
to be made by the utility and should not be forced upon the utllity 
at t his time. 

Also, staff notes that this Application is being processed 
pur~ruant to the proposed agency action (PAA) procedures, Pursuant 
to Rule 25-22.039, Florida Administrative Code, intervenors take 
the case as they find it. If the Commission believes that there is 
no chance for a PAA Order to become effective, then the Commission 
could either on motion of a party or, on its own motion <w:.c. 
Scroibor Bxprgss. Inc. y. Yarb9roygb, 257 So. 2d 245 (Fla. 1971 )) , 
set the matter directly for hearing. However, staff believes that 
it should be allowed to complete its analysis and present it:.s 
recommendations before the Commission considers setting this matter 
for bearing. Therefore, staff recommends, at this time, that the 
Country Club's alternative motion for a formal proceeding be 
denied. 

However, based on the motions filed by the customer and 
disClJssio.ns with the customer• s attorney, it is clear to s -.aff that 
the likelihood of a protest to the PAA is great. Staff notes that 
t:.he utility is proposing to increase the reclaimed water rate from 
$.25 to $1.25 per 1,000 gallons, which is obviously a significant 
increase. Recognizing the magnitude of this proposed increase and 
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the unique nature of thi s case given that there ia only one reuse 
customer affected, sta(f mot (on April 16 , 1997) with the utility, 
the Country Club, and tho Office o f Public Counsel to discuss the 
possibility o f negotiating an ac~eptable reclaimed water rate in 
this dock.et. At the end o f the meeting, the utility and the reuse 
customer agreed to attempt to negotiate a rate. Bi' letter dated 
May 6, 1997, the customer contacted the utility and requested a 
meet i ng . To staff' e knowledge, no meeting has yet been held. 

Staff believes tnat i t would be beneficia l if the utility and 
customer attem,ted to negotiate an acceptable ratft for reclaimed 
water. Since ic baa not request ed a change in the rates for the 
wastewater ~tomera, the utility has the opportunity t o work with 
the reuse customer to roach an agreement on a reclaimed wate r rate 
prior to a full rate case. Such negotiations could avoid a proceat 
to the PM. Therefore, we believe that the utility s houl d be 
encouraged to meet with the customer and attempt to re nch a 
mutually acceptable agreement. According ly, the utility should be 
required t o file a statue report indicating the progress of the 
nego tiationa no later than ei.xty days from the date of the ord••r. 
The status report should contain che number of meetings held 
between the ur.ility and tho customer, a list of the participants in 
the meet ingo, t he outcomes of t he meetings and the negotiated rate, 
if an agreement is reached . If an agreement is not reached, the 
report should co.ntain an explanation of the factoro that prevented 
an agreement. 
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ISSQB 4: Should the docket be c1ooed. 

BBCXJMMRNDATIPH: No. (JAEGER) 

• 
STAPP ANALYSIS: If the Commission accepts staff recommendations i n 
the issues above, then the docket should remain open for the 
continued processing of the utility's limited proceeding. 
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DOCKBT NO. 941323-SU 
OATB: February 9, 1995 

K w Resort Utilities (K w or utility) is a Claee B utility 
providing sewage treatment servicea to approximately 550 customera, 
mainly reaidential, in Monroe County. K w is located in a critical 
water supply problem area as determined by the governing board or 
the South Florida Water Manage1111nt District. In 1993, lit 'If reported 
operating r•venuee of t261,455, and a net loss of $275,860. 

on December 21, 1994, the utility filed a request for approval 
of a wastewater reuse agreement with Key w .. t golf couree (Key West 
Country Club, Inc.) and a new tariff sheet, pursuant to Section 
367.091, Plorida Statutes . 'nut new tariff aheet contains ratel and 
chargee for the new clase of service (reuse of reclaimed water to 
Key West Country Club, Inc) . 

U Staff r~t.9()nded to the utility on December 30, 1994 requesting 
coat justification for the new rates pursuant to Section 
367.091 (5), Florida Statutes. Staff also requested a etatement 
eeti.mating the grosa i.ncreaae in annual revenues r esulting from the 
new rates, pureuant to Rule 25-9.005(1) (b), Florida ~!nistrative 
Code. The utility aubmitted the necessary information to the 
Commleeion on J~~ary 20, 1995. 

The iseuee of this rec011111endation are the approval of the 
waetewater reuse agreement, and tbe approval of the new tarHr 
eheet and the rates for the new claes or aervice. 
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DOCKET NO. 941323·80 
DATE: February 9, 1995 

pxss;vasxmr or IS!ltlJS 

IS!ltlJ 1 a Should the proposed tariff sheet contain.ing rates and 
charges !or the reuse of reclaillled water to Key West Country Club, 
Inc. be approved? 

UCCif"J''P'Tlmra Yea. The utility's proposed tariff sheet and 
rates and chargee should be approved. Provided the customers have 
received proper notice, the new rates and charges, as outlined in 
staff's analysis below, should become effective for service 
rendered on or after the stamped approval date of the tariff sheet , 
pursuant eo Rule 25·30 .475, Flo.rida Administrative Code. The 
utility ahou;ld provide proof that the customers have received 
notice within ten days after the date of the notice . (JAMES, 
CAPBLBSS) 

STAfF AKAL!f~i • On December 21, 1994, the Commission received a 
proposed wastewater reuse agreement betveen K w Resort Utilities 
and Xey West Country Club, I.nc. Alon.g with t his ag~:aement , the 
utility submitted a proposed tariff sheet which contai ns rates and 
charges tor this new class of service. This tariff sheet was 
submitted pursuant to Section 367.091 (2), Ploridl\ Statutes. 
Pursuant to section 367.091(5), Florida Statutes, the ai.xty-day 
suspension date for the proposed tariff sheet is February 21, 1995 . 

~ 
Stat! responded to the utility on December 30, 1994 requesting 

coat justification for the new rat'es and cb.argea pursuant to 
Section 367.091 (S), Florida S t atutes. Staff a lao r equested a 
statement estimating the gross increase i n annual revenues 
resulting from the new rates, pursuant eo Rule 25 · 9 . 005 (ll (b) , 
lorida Administrative Code. The utility submitted the necessary 

information eo the Coamission on January 20, 1995 . The cost 
justific.ation submitted by the utility substantiated a $. 38 per 
1, ooo ga.llo.na charge in order for the utility to recover the 
additional laboT coats, and the increase in pumping costs incurred 

the utility in providing this service. Also, the potent.ial 
revenue impact from tbe ~ew class of service, as s ubmitted by t he 
utility , would be approximately $12,447 per year. 

As referenced earlier, K w Resort Utilities is l ocated in a 
critic !.l water supply problem area. A critical water supply 
problem area is o.ne where cumulative water withdrawals may cause 
adverse impacts to the water resource or the public intere•t . The 
COII'IIIiasion, in ita water conservation efforts, is attempting t o 
work witb the water management districts to encourage spray 
irrigation as a I!IBana of effluent disposa l . In doing so, the 
charg e !or spray irriga tion s hould be set at a rate which will 
encourage golf courses and o ther end users to accept the spray 

• 3 • 



OOCXBT NO. 941323·50 
DATB: rebnuary 9, 1995 

·• 
irrigation, anl1 at the IIJII8 tilne recognize the beneUt receivel1 by 
the enl1 uaer anl1 the al111el1 coati that muat be incurrel1 by the 

rcuatomera ot the utility. In p&8t caees, the chargo tor spray 
Lirrigation h&s varied anywhere from ~ero to $.60 per 1,000 gallons. 

Staff contacted the South Florida Water Manageme·nt District 
(SPWMD) to requeet intormation regarding Jtey Weet Country Club, 
Inc. •a per'llllits. SrMNP aent ataff a copy of tbe country club's 
Surface Water Management Permit ieauel1 in October of 1981 which 
etatee that golf courae irrigation water vill be provil1el1 by 
seconda.rily treated aewage effluent. 

G It W Resort ia propoaing a charge ot $.25 per 1,000 gallons of 
effluent Wled by the golf couree (which ia lower than the $. 38 from 

he cost jWidfication). Along with tbia ueage charge, the 
p:-onoaed tariff aheet atatea that Jtey west Country Club, Inc. 
should be required to pay the coate aesociated with the daily 
teating ot ••wage in the water in the golf courae etorage pond and 
the teating of eamplea of water withdrawn from monitoring wells on 
the golf c:~ rae. Xey weat Country Club, Inc. has agreed to pay 
theee teating coeta due to the tact that this teeting ie primarily 
11eaigned to guard a gainet exceaeive ealt water, which could cause 
damage to the golf courae. Furthermore, the permit iosued by the 
SPMHD atatee that the golf courae ie reeponeible for all water 
quality data to be sullmitted to the diatrict as requirel1 . 

Therefore, sta ff believe• a charge for the epray irrigation is 
appropriate in this inetance to recognize the fact that both the 
utility anl1 golf courae receive a benefit from the arrangement. 

~
taff believee that the propoaed chargee are just, reaaon&ble, anl1 
ompenaatory. Therefore, the propoeed tariff eheet should be 
pproved, and the ratae and chargee should be effective for eervice 

rendered on or after the atamped approval date on the tariff eheet, 
pureuant to Rule 25·30.475, Florida Administrative Code. Further, 
the ratee and chargee ehould not be ill1plemented until proper no .. ice 
hae been received by the cuatomere. It w should provide proof or 
the date notice was given within ten days after the date or the 
notice. 

. 4 • 



DOCKBT NO. 941323-SO 
D}I.TB: Pebrua.ry 9, 1995 

• 
ISSVI 2a Should the utility ' s wastewater reuse agreement with Ke y 
Wese Country Club, xnc. be approved? 

UC'J"i'!DAU<Ma Yes . The utility' s waaeewater reuse agreement: 
should be approved. Provided the customers have received proper 
notice, the ueiliey should be authorized to collect ehe raeee and 
charges contained ! n the wastewater reuse agreement: on or attar the 
stamped approval date ot the proposed taritt sheet, as discussed in 
Issue 1. (JAMBS) 

BTAll apax.u;s, The rates and cbarg'ee contained in ella 
waaeewater reuse agreement with Key West Country Club, 
coneistene with those rates and charges contained in the 
tariff sheet fo~ ebe new class of service, aa discussed 
1. 

proposed 
Inc. are 
proposed 
in Iesue 

~ 
Based on staff • s Undings tbae the races set torth in ehe 

arHf sheet are just, reasonable, and compeuatory, and that the 
rates and charges contained in the reuse agreement are consistent 
with these charges, staff recCXI'IMnda ebat the wastewater reuse 

g reemant should be approved. Provided the customers have r oceived 
proper notice, the utility should be authorized to collec e tho 
rates and charges contained in the wastewater reuse agreement on or 
attar the a~amped approval date of the proposed tarirt sheet, as 
discussed in Issue 1 of this rec011111endation. 
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DCCKBT NO. 941323·50 
DAT2 : February 9, 1995 

ISSUJ lt Should this docket be closed? 

• 
IICQW1"QifXQit Yea. I t there are no timely objections t o the 
tariff, no ~urtber action will be required and the docxet should be 
closed. In l'.be event that a timely protest is tiled, the t ariff 
should remain io effect, and the revenuea should be hel~ aubject t o 
refund pending resolution or the proteat. (CAPBLBSS) 

STJil !J'IJIISt It there are no timely objection• to the tariff, 
no further action will be required and the docket ahoul~ be c1oaed . 
In the event that a timely pr oteat ia tiled, the tariff should 
r emain in effect, and the revenue• abould be held aubj ect t o refund 
pending ruolutioo or the proteat. Purtber, in the event o r such 
protest, staff will prepare an additional recrmMndatioo t o address 
the appropriate security or such refunds. 

• 6 • 
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BEl'ORJ!: '1'HB P'LOJtmA PUBLIC SERVYCE COHKISSION 

In Re: Requeat for approval of ) DOCXET NO. 941323-SU 
a nev claaa of aarvice in Monroe ) ORDBR NO. PSC-95-0335-POF-SU 
County by It W RESORT O"'''LITIU ) ISSUED : March 10, 1995 
CORPORATION. ) ________________________ ) 

The follovinq Ca.aiaaionera participated in the cUapoaition of 
thia aattar: 

SOSAlf 'I'. ClA"O,X, Ole iraan 
J. 'l'&:RRY DEASON 

JOB GARCIA 
JULIA L. JOIDfSOK 

DIAKZ lt. ltiESLING 

ORl:i&;; APPROytlfQ tmf CUSS OP SERVICE 

BY 'I'IiE COHKISSION: 

K W Reaort Otilitiea Corporation (J: w Reaort or utility) ia a 
Claaa B utility providing aevage treataent aervicea to 
approxiaately 550 cu.toaera, aainly reaidential, in Monroe county. 
K w Reaort ia located in a critical vater aupply problea area aa 
deter~~ined by the governin9 board of the South Florida Water 
Kanageae.nt Diatrict (SP'NKD). In 19'13, K W Reaort reported 
operating revenue• of $261,455, and a net loaa of $275,860 . 

Purauant to section 367.091 ( 4 ) , Florida Statu tea, on 
Daceaber 23, 1994, the utility notified thia co.aiaaion that it ia 
providing and v ill charqe for the reuae of reclaiaed water to. J:ey 
Weat Country Clu.b, :tno. Purauant to Sect.ion 367. Oll1, Florida 
Statutea, the utility alao filed a propoaed tariff ahaet eontaininq 
ratea and char9•• tor thia nev olaaa of aervice, aa vall aa a 
requeat for approval of the Waat-atar Reuae Aqre .. ent entered int o 
between the utility end JCey Waat Country ClUb, Inc ., on Deceaber 
13, 1994. 

Purauant to section 367.091 (5), 'l'lorida Statu tea, on 
January 20, 1995, the utility aubaitted a coat juatification for 
tho new rate' and charqea. Thia co~t juatification aubatantiatea 
a $.38 per 1, 000 gallon~~ char'9e in order for the utility to recover 
the additional labor coata end the increaae in pWiping coat &. 
incurred 1m providing thia aervica. l'Urther, purauant to Rule 25-
9.005(1)(b), Plorida Adainiatrative Code, the utility aubaitted a 
atat .. ent eatiaatinq the IJI'Oee increaae in ita annual revenuea 
reaulting froa the new aarvioa t o be approxiaataly ~12, 447. 

DOCUH( Hf HUMBER·DATE 

02 676 HARIO¥: 
fPSC·IItCOROS/REPDRTIKG 

& 

cJ 
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We have noted that X W baort ia located 1n a crit~;::al vater 
aupply area. A critical vatar aupply area ia one in vhich 
CUJIUlative vater vitb4ravale uy cauae adverae iapaat.a upon the 
vatar ruourc• or the public intereat. SPWJCD baa provided ua a 
copy of JC:ey 1feat Country Club, Ina. '• Surface Water Managaaant 
Per11it iaaued in October, 1981. 'l'be penit atatea that qolt courae 
irriqation vatar vill be provided by aecondarily treated aevaqe 
effluent. 'l'bia CC..iuion, 1n ita vatar conaervation efforta, ia 
att-ptino to vorlt vith the vatar unag ... nt diatricta to encourage 
apray irrigation u a --.na of effluent diapoaal. In doinq ao, the 
cbarqe tor apray irrigation ahould be aet at a rate vhicb vill 
encourage Qolf couraea and other end uaara to accept the apray 
irrigation , and at the aau tiae recognize the benefit received by 
the end 'I:." >Sr and the added coate that auat be incurred by the 
custo .. ra of the utility. In paat caaea, the charge tor apray 
irrigation baa varied anyvbare troa zero to $. 60 per 1, ooo gallona . 

K W R .. ort ia propoaing a cbarqe of $.25 per 1,000 gallon• ot 
effluent uaed by JC:ey Neat COuntry Club, Inc., vhicb ve note ia 
lover than the $.38 per 1,000 gallon charge aubatantiatecS i n the 
utilif.y'a coat juatitioaticn. Alon.q vith this uaaqe ohargo, tho 
propoaed tariff aheet atetea that Key Nut Country Club, Inc., 
abould be required to pay the coata aaaoci ated vith the daily 
teatinq of aevaqe 1n the vater 1n the qolf courae atoraqa pond and 
the t..tin9 of •-plea of vatar vithdravn froa aonitor.inq valle on 
the golf couraa. JC:ey Neat Country Club, Inc ., baa aqreed to pay 
theae teatinq ooata due to the tact that thia teating ia priaarily 
daaigned to guard aqainat excaaaiva aalt vate.r, vhicb could cauae 
daaage to tbe golf courae . FIU'tbanore, the perait iaaued by the 
SPWMD atatea that the golf aourae ia reaponaible tor all vater 
quality data to be aubaitted to the diatrict, as requi.red. 

Baaed on the foregoing, ve believe a charqe for the apray 
irrigation ia appropriate in thia inat.ance to recognize the fact 
that both tbe utility and the golf courae receive a benefit froa 
the arrange-nt . We tineS that the proposed ratea and oharqea are 
ju.at, reaaonable, and coaperwatory, in accordance vith Section 
367 . 091(4), Florida statutea. Therefore, the utility•• oropoaed 
taritt aheet aball be ataaped approved. 

Moreover, - find that the ratea and cbarqea contained in the 
Waatevatar buae ~t entered into between the utility and Key 
Wut COWlti:'Y Cl,ub, Inc., are conaiatent vith the rataa and cbargea 
contained .In the propoaed tariff abeet t or the nev claaa ot 
aervice. Baaed on our tindinqa that the rata a and chargea aet 
forth in tbe p.ropoaed tariff abeet are juat, reaa.onable, and 
coapenaatory, IUic1 that the ratea and cbarqea contained in the 
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Waatevater bWN ~t era conaiatant vith thoaa chU'9u, the 
Wutevater ReWN A9r~t aball a lao be approved. 

If there ere no tiaely objaationa, no further action v ill be 
required and Ue cSocJt•t aball be oloaed. In the event that a 
taely proteat b tile4, the tariff aball r ... in in effect, and the 
ravanuea aball be bald aubject to refund pandir19 raaolution ot the 
prot.at. 

laaecs on tba tor.woinq, it ia, tbaret'ore, 

ORDERED by the PloricSa Public Service Coaaiaaion that K W 
Reaort Utilitiaa Corporation '• propoaed tariff ahaat containinq 
rataa and chU'9U tor the rauaa of reclai.aac1 vatar to Kay Waat 
Country Club, Inc., aball be ataaped approved. It ia further . 

ORDERED that lt W baort Otilitia• Corporation'• Waatevatar 
Rausa J.9re.-nt vith Jtey Waat country Club, Inc. , ia hereby 
approved. It 1• further 

ORDERED that the tariff reviaion approved herein ia i nteri• in 
nature and ahall beco- final unleaa a aubatantially affected 
peraon til•• a petition tor a toraal proceedinq which ia received 
by the Dlr•ctor, Diviaion of ~rd.a And bportinq, by the data 
apacified in the Notice of Purtber Prooaac11nqa or JUdicial Reviev 
eat forth below. It 1e further 

ORDERED that if a tiaely proteat 1a filed 1n accordance vith 
the requir•uanta aet forth belov, the tariff revision approved 
herein sba.ll ruain in effect and the revanuas sh.all be held 
subject to refund pandinq resolution of the protest. I:t is further 

ORDER£0 that if no tiaely protest is tiled, tbia docltat shall 
be cloaad. 
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• 
By ORDER ot the Plorid& Public Service eo-i .. ion , thia l.2S;b 

day ot Jlarqb, ~. 

(S EAL) 

RCC 

NQ'llCJ OP PUJhjip PBQCIIDilfCS OR ,nrDICIAL RIYl!:W 

The Florida Public Service C~aaion 11 required by Section 
120 . 59 ( 4 ) 1 Flo~: ilia St•tut•• t o notify partie a of any 
ad.ainiatrative bearin9 or jwUoial reviev of co-iaaion ordera that 
ia available under sections 120.57 or 120.68, Florid& Statutaa, aa 
vall aa the procedure• an4 tt.a li~tita that apply. Thia notice 
abould not he conatruad to -an all requ .. ta tor a.n adainiatrative 
bearinq or judicial review vill he qranted or r .. ult in the relief 
aougbt . 

The co-iaaion•a deciaion on thia tariff ia interi.a i n nature 
and vill beCOJM final, unl .. a a peraon vboae aubatantial interaata 
are attectad by the action propoaad tilea a petition for a foTW&l 
procaedinq, aa provided by Rule 25-22.036(4), Plori~a 

~iniatrative Code, in the tor. provided by Rule 
25-22 . 036 ( 7 ) (a) (d) and (e), Florida Ad&iniatrative Code . Tbia 
petition auat be received by the Director, Diviaion of Recorda and 
Reporting, 101 Baat Gainea Street, Tallaheaaae, Florid& 32 399-0870, 
by the c loae ot buaineaa on March ll. 1995. 

Xn t h e ab8ence ot aucb a petition, thia ordar aball becoaa 
final on the day aubaequant to the abova date. 

Any objection or protaat filed in thia docket before tha 
iaawmce date ot thia Order ia conaidared abandoned unleaa it 
aatiatiea the lor.,.oinq condition• and b reneved vithin the 
apeoified proteet period. 

If thia Order bacoaea final on the data dea=ibed above, any 
party adveraely effected -y requaat judicial reviev by the Florida 
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Supr ... Court in the caae of an •laotric, q .. or telephone utility 
or by the Pint Dbtriat Court or Ap~l in the case of a vater or 
vastevater utility by fili"9 a notice of appeal vith the Director, 
Diviaion of a.oorda ancS Raportinv and fil1"9 a copy of the notice 
of ap~l ancS the filinv faa vJ[th the appropriate court. Thb 
tilinq •uat ba coapleted v!tbin thirty (30) 4aya of the date this 
or4er bacOIMs final , pursuant u RUle 9.110, Ploric1a Rule• of 
Appellate Procec1ure. Tbe notice of appeal •uat ba in the fon 
epeoitied in RUle 9.900(a), Plori4a Rules of Appellate Procedure. 
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