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Diviaion of Rocorcb mJ Reportina 
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Re: Docket No. 990261~ 
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of Reply of Florida Power Corporation to Public Counsel 's Oppo.ition to Motion 
to Strike Testimony of William R. Jacobs, Jr. 

Please aclcnowlcdgc your receipt of the above filing on the enclosed copy 
of thi.s letter and ~tum to the undenigncd. Also enclosed is a 3.5 inch dialc.eue 
containing the above-referenced document in WordPerfect format . Thank you for 
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CEBTIFJCA'IE OF SERVICE 
Docket No. 970161-EI 

1 HEREBY CBRTIFY that a true IIDd correct copy of Reply of Florida Power 

Corporation to Public Counsel'a Opposition to Motion to Strike Testimony of 

William R. J~. Jr. hu been tent by Federal Bxpreu to the following 

individuals on Juno t3, t997: 

John W. McWhirter, Jr. 
McWhiner, Reeves, McGIOihlin, 

Davidson, Rlef & Bala.s 
P.O. Box 33SO 
Tampa, FL 33601 

Joseph A. McGlothlin 
Vicki Gordon Kau.fman 
McWhiner, Reeves, McGlothlin, 

Davidson, Rief & Baku 
I 17 South Gadadc.n Street 
Tallahwoe, PL 32301 

Michael B. Twomey 
P.O. Box Sl56 
Tallaluusee, PL 32314-52.56 

Miclu.el A. Gf'OIIa• 
Allal. Auornoy Gonoral 
Office of lhe Attorney Goncral 
PL-01 The Capitol 
Tallahassee, PL 32399-IOSO 

Lou iJI D. Putney, &q. 
4805 S. Himes Avenue 
Tampa, PL 33611 

•Abo served by facelmilo 

P..&4fL.?#£ 
Allorncy 

Robert V. Elias, Esquire• 
Vicki Johnson, Esquire 
DiviAion of Legal Services 
Florida Public Service Comm.iuion 
2.540 Sht mard Oak Boulevard 
Gunter Building, Room 370 
Tallahassee. PL 32399-<1850 

Jack Shreve• 
Offioe of Public Counsel 
c/o The Florida Legislature 
I ll West MMiiaon SII'Cet, Room 812 
TallahU~<:e, PL 32399-1400 

Monte B. Belote 
Florida Consumer Adion Network 
4100 W. Kennody Boulevard 
Suite 128 
Tampa, PL 33609 

Jamea M. Scheffer, President 
Lake Dora Harbour Homeownen 
Auoclation, Inc. 
130 Lakeview Lane 
MI. Dora, PL 32757 
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BEFORE THE FLORIDA PUBUC SERVICE COMMISSION 

ln re: Review of nuclear outa.ae 
at Florida Power Corporation'• 
Crystal River Unit No. 3. 

Doclcct No. 970261-E.I 

Submiucd for filina : 
June 16, 1997 

REPLY OF i'LORIDA POWER CORPORATION TO 
PUBUC COUNSEL'S OPPOSmON TO M0110N TO 
STBID TBB11MQNY OF WIJ.U,W B. JACOBS. JB. 

Florida Power Corporation c·Ftorida Power•) submits this reply to the 

Opposition filed by the Office of Public Counsel ("Public Counsel") to Florida 

Power's motion to s trike the pre filed t.estimony of the Citizens' witnc:a, William 

R. Jacobs, Jr. 

rn its motion, Florida Power demonstrated that Dr. Jacobs relies 

fundamentally on inadmiasible evidence for the opinions that he prolfe11 in this 

ca.K 1 To aummarizc, hit t.estimony eonslsta of two parta: ( I) An extensive 

discussion and quot1tion of the hlndsiJht coocluajom and judamon!J of Florida 

Power in critical self-useasmenta developed in accordance with NRC 

1 Public Counsel uau- !bat bec••N Floflde Power cited and rd 1«1 upon an NRC rqlOfl 

In • 1991 rate cu.o, lhe Commlnlon would bo juJtiOed In rtlylq upon NltC repona In thlt 
proceodln1. One proeeedlnl 1111 nodi Ina 10 do wllh 1M other. AlDOill othet thiJ'tll. l'lorld• 
Power WU aeetina IG ~ 8Wif'd 0V. and lobo¥e COlt IIICOYW)' Ia U 1991 pcocoodtnl 
based on • dcmcmslnlloo lila Florid& Pow• h8d .- SWid&nlt of a.celltoce 111M tv nceeded 
prudeoce. The NRC report wu liNd 10 ~lila FPC h8d cudled In Ill upocu of lu 
opcrllloot - Wider die bfalll&llldarda eaf>IIIMd by die NlC. n. pcOCMdlnl did 110( 

IJIYOiv. the~ of 1111 dedlloe, 
OOCUHPil •,t unrll ~AT( 

0 & 0 3 4 JUH I Ii~ 



• 

requlromcnu and provldod to tho NRC and of tho hindalaht cgnc!uaioN and 

ludamcnta of tho lime itlelf eouccnslna maucn takil!l pllce in tho 1994-1996 

limcframc unrelated to tho CWTenl ou.t.qe; and (2) critlc:Wn of Florida Power' a 

analyais of hypotbetical safety luuea auociated with a plant modification (tho 

ASV-204 modificatlon) O'lldo in 198711 bued on 1996 NRC blndaiaht lrupcction 

reporu and 1996 hlndalaht, ldf-critlcal eya!ueUgna by Florida Power luclf 

conccrninJ that modification. 14 Cf'PC"i•ion to our mocioa, Public COUNCI doc& 

not dispute that Dr. Jacoba relied upon thete blndalaht mateth!J In reachina and 

cllpreasina his opinions in this cuo. Rather, Public Cowud iruiau that Dr. 

Jacoba • teatimony lhould be admitted into evidence and may be ~lied upon by the 

Commiulon bcc&IUO Dr. Jacoba rcllod upon thole hlndliaht documcnu aolely to 

ucertain .fal:tl. not opiniona or judp.ent~. 

It ia uodentandable that Public Couruel would atrive arduoualy to protect 

lhe sole evidence be bas pro~ in opposition to Florida Power' 1 abowina of 

prudence in this cuo, but Public Couruel't unaupported auution that Dr. Jacoba 

relied upon and discuned forbidden bLodaiJht doc:umenu only to ascettaln ·racu· 

Ia flatly belied by the plain text of Dr. Jacoba' prcfiled testimony and by Dr. 

Jacobs' own admiulona in deposltlon. Dr. Jacobs' profiled testimony ia rife with 

quotation and diJCUalion ofhlndsiJht condyaiom and hWIQlCnll. Even a cursory 

readlna of Dr. Jacobs' prefiJod tati!IVJI'I)', ld alone hi• depolllion, conclusively 

demonstralea that Dr. Jacoba' op(oionl arc inenricably lnlertWincd wilh, and 

. 2 . 



hopelessly tainted by, bla cxlCIWve rclia!!Q'I upoo and dcta!Jcd dltc:uuion of 

impennlulble blndslaht ludpncnta. opjnjON, qmclusi001, and eritic:al a.ftu-the

fact evalyation!. Conuuy to Public Couruel'1 effort to cWm that Dr. Jacobs 

rcUed merely upon •t~cu• act forth in Company or NRC hlnd.Jiaht documents, 

Dr. Jacob• himaelf freely conceded In hl1 deposition that thcae hindsight 

statcmentl about "root CI'IICI0 that be relied upon and QVP'M OAUWively in hl1 

prcfiled leltlmony were "OCl!: •tatcmcnll of objective C1£11, • Instead, u he 

admitted, "they rdJec:t yalgo judiJDCnll. • (Dep. p. 78) (emplwis added). 

Turnina tint to the initial put of his prcfiled leltimony - Da. Jacobs' 

discussion of NRC and Florida Power a.ftu-the-fact critic:iJms of matten 

occurrina in the 1994-1996 timeframe- Dr. Jacobs hu made no effort to ahow 

that the telf-critiCil, hlndsl&ht eoncluaions and judgments and NRC evaluations 

conccmina that timelra.rno bear any rclationabip wbatsogyer to the cay¥ of the 

ouLaao. ln fact, bo muqAc.d ln bla deposition that "even If the NRC had given 

CR-3 au..IJht A 'a on Ill repon card or the equivalent or all SALP one'a that 

Florida Power Corporation •till would have been oblipl to cake CR-3 out of 

service once they determined that the plant do.sign wu in a confiauration that wu 

not in compliance wtih the design bulJ. • (Dep. p. 127). Accordingly. it It 

obvious that Dr. Jacoba' reliance and g,yototjoo ofhind.Jiahtjudamcnts concemina 

tho 1994-1996 timeframe are a fl'lluitous effort tO inject patently lnadml11iblc and 

·l. 
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Immaterial e~vldenoo Into this cue that the Commiasion would not be frco to rely 

upon if it were proffered directly by Public Cowuel. 

That leaves Dr. Jacobs' opinion that the Company failed to analyze 

adequately the ASV-204 modification l1llde in 1987. AJ to thia iuue, Dr. Jacobs 

cont?H!cd in his deposition that be did not rely merely on W;sa contained in the 

Company's hindsight documents, u Public Counsel now arauea. but rather on 

•analyses. • (Dep. p. 153). 1bac analyaca indudcd "the company'• preliminary 

report to the Commlulon•: "the ASV-204 root cause analysis"; and "NRC 

reports, inspection reports dealin& with the aituation. • (Dep. p. 153). 

Significantly, Dr. Jacobs did not cite or quote any~ from thC$0 documcntJ in 

his prefiled testimony. To the contrary, he quoted and relied upon the hindsight 

ronclusjoos sot forth in those documenu, and he funhor admitted in deposition 

that he rould find no conJcmpgra!!!jQtls documentJ that put the Company on notice 

of the matters that the NRC and the Company came to recognize only in 

hindsight: 

Q But the cooclusjop you quoted in your testimony .. . wu something 

that wu created in 1996; b that right? 

A Yea. 

Q And In fact with reference to tho statement that aeven of nine 

contiJumions iJltroduce one or more probloms or mined an 

QSJPOrtunicy to l!leptl(y and rpglyo pmyi!ltll problems, were there 
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any documentl created In the 1987 and 1992 time frame that 

identified the$c problema ar those milsed opportunitie.? 

A I'm not aware of any. 1'bero may be, but I haven't aeen them. 

Q So the company'• cooclusjon that such problems were introduced or 

opportunitiu missed wu an imiaht that the company obtained only 

recently in 1996; is that right? 

A Yu. 

Q The NRC inspection reports that you reUed on, likewise those were 

reports that were gcnera.tcd after 1996; II that riJ)It? 

A I lhin!c in '96 and '97. 

(Dep. p. 157) (emphuis added). 

Public Counsel araucs, nonethclus, that Dr. Jacobs' testimony mu11 be 

spared because he hu identified a critical •fict• not ~utted by Florida Power 

witnesses that establishes imprudcoce. Specifically, Public Counsel contends that 

Dr. Jacobs has opined that when Flarida Power reversed the ASV-204 

modification in May 1996, the Company "forgot or failed to recognU.e" that a 

1990 modification relied upon the 1981 modification. Public Counsel'• argument, 

however, ignore~ Dr. Jacobs' conocsslon in his deposition that what Florida 

Power did in May 1996 djd not qua tho <NIAie, but may have only delayed ita 

onset. As Dr. Jacobi •tated: 

· S-



A ... the company IOIIIchow roraot the.! the modification made in 

1990 required ASV-2041 to be powered and lnltlatcd from the A 

lftln. 

Q Aod you would agree that had they realirnl the full implications of 

that iaue in May 1996 that the compe.ny would have been in a 

position then that they found themsc:lvt$ in September 19967 

A Yt$. 

Q Namely, that they had a!Umitcd condition of opention that they had 

to deal with immediately; II that right? 

A 1 think that's probably tnle, boils down to an LCO problem. 

(Dep. p. 88). 

Upon further qucstioni.n& by Staff Counsel on this point, Dr. Jacobs 

confirmed that whether or DOt Florida Power conJidcred the 1990 modification in 

May 1996 when revcnlng the ASV-204 modification made no practical 

difference. As he acknowledged, in May 1996, the Compe.ny's only vie.ble 

recourse: would have been to undcrtalce the extensive modifications now being 

performed: 

Q In your pretrial testimony you said that apparently Florida Power 

Corp forgot or did not recogni.u the 1990 modification in May of 

19967 

A Yu. 
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Q Prior to implementing the 1996 modification in your opinion what 

steps ahould Florida Power Corp havo followed? 

A Well, it depencb at what poiru in time, but by 1996 there waa 

p.robably no way out .... [Conoernina the ASV-204 modification) 

they hid ono problem if they left it in. They hid another problem 

if they took it out, and that's how they ended up in the situation 

where lhQy rqlly had go a]tcrnativo other lhan to ao jnlo lhia outaac 

and meJm different modjfiqdons. ~ wu no - it's my belief 

there wu no aimple solution at that polnt In time. 

(Dep. pp. 221-22) (emphub added). 

Thua, Dr. Jacoba' testimony that Florida Power ostensibly "foraot" to 

contider the 1990 modification when reversing the 1987 modification in May 

1996 is quite beside the poinr, by his own admission. (In IllY event, even Dr. 

Jacobs' testimony about this eve111 is a cbvacteriution that Dr. Jacobs arrived at 

based on his review of hindaiJht evaluations, 110( a 1tatement of objective fact .) 

Be<:ause, by bia own admluion, that testimony hu no bearing on why the 

Company had to tAito CR-3 out of service, the teatlmony may not be used to 

bootstrap into evidence D.r. Jacobs' overt reliance upon and discuasion of 

hindsight judgmenta by the NRC or Florida Power c11CWheTc in hia !Citimony. 

Further, Public COUI!Id contendJ that Dr. Jacobs' teltimony muat be 

admitted because he flddreaet tho "initiatina caute of tho oucqe, • namely, he 
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"addrcalu the pipe failure In the twbine lubricatina oil ayaa.cm at pqe 23 without 

rollanc:t on hlnda!Jht or NRC documcncadon. • (Dop. p. 3). The race it, 

however, that without tho boncfil of hlndsiaht cva.luatiOtU, Dr. Jacobs wu 

admiltcdly able to reach "no C90clu•ioo eoncemin& tho reasonableneu" of lhe 

Company's actio111 on lhla iasue, he "hu not done any further work since lhe tlme 
• 

[he] filed (his] pretrial testimony on thil illue, • and be did noc "have any pla.ns 

to" do any further work oa thb iasuc before the bcariDJ. (Dep. pp. 117-18) 

(emphasis added). Thus, thb IIJUmenl of Public Counsel iJ anocher red burina. 

AceordinJiy, It Ia ovidont that Dr. Jacoba and Public CounJCI have 1teppcd 

decisively over the line drawn by the Florida Supreme Coun. Dr. Jacobs il 

unabashedly rclyina upon critical hlndsiaht concJua!oru, not taaa. for lhc purpose 

of arautna that tbote conolualont muat bo tabn u prima facia, If not diJpotltivc, 

evidence of Imprudence. 

Public Counlc1 ICCb to diJtinauiJh eontrom., Supteme Coun pceccdenl 

by arauina thai thlJ cue docs not Involve an "ac:cident" or "dloppcd tut weight. • 

(Opposition, pp. 6-7). 'Ibia atJUment cannot be taken JCriously. AI we 

demonstraled In out motion, tho pdnslplo that this Commiuion cannot rely upon 

hlndsiaht evidence to uaeu tho rcuonablenesa of put action~ is a bedrock 

principle tbat the Supreme Court and lhls Commlwon have appropriately 

embraced for all ptudenoo detenninatl001. (Soc aulhoridea dtcd in our moeion). 

No matter what the COntollt, II b not fair, or Jerally permiu ible, to fault 

• • • 



manqemont baaed on facu or coruldcrationa that were 001 known or reasonably 

knowable until year~ after a deciuon wu made. Thit Commission muat put itJClf 

in the ahoca of manaaement II Jbe ljmc Jhe !leciajoos WCOl made, without 

subadtutina ill jucfamcnt for the rcuonable judamcnu of manaaement made &I the 

lime. 

further, it iJ untenable to araue that the State hu l.ess of &n intereat in 

encouragina aubtequent remedial meuures when the aubjcct il improvina the 

quallty or • nuclear power plant'• ernerpncy fcedwater syrtem than in 

cncouraaina a full and candid inveatiaation Into a dloppcd test weiaht. The 

hindJiaht Comp111y and NRC documenu relied upon and quoted by Dr. J&cabs 

are just u "oft" limits• to lho Commiasion in this cue u in &ny other conccivable 

situation. 

Dr. J&caba' teatimoay abould be atriclam. lf the COmmWioo accepta &nd 

reliea upon Dr. Jacobs' testimony in thl1 matter, itAI declllon will not withstand 

1crutiny by the Florida Supreme Qlwt. 

CONCWSION 

For the forcaoi.IIJ reuoru and for the rcuoru provided in Florida Power's 

motion, Florida Power's motion to atrib lhould be Jt&IILCd. 
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R.espedfuiJy aubmiu.cd, 

OPJ'ICI! OP THB OIINIDlAL COVNSllL 

PLolJDA PowA CCIDOIA110N 

B~~/ (It? 
J&me~ A. McGee 
R. Alcunder Glenn 
Post Office Box 14042 
St. Petctsbura, PL 33733-4042 
Telephone: (813) 866-SS87 
F.calmllc: (813) 866-4931 
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